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ACT:

Customary Law Proof of customWen can be ‘taken judicia
notice of-Jat agriculturists of the Punjab-Sister inheriting
brother’s property in Preference to col-l'at eral s- I ndi an
Evi dence Act, 1872 (1 of 1872), s. 57(1).

HEADNOTE:

The question involved in this appeal was whether under the
customary | aw of the Punjab a sister was a preferential heir
in respect of her brother’'s self-acquired property, to a
col lateral. The respondent, the sister, relied on a custom

whi ch she terned a special custom and on that basis clained
her brother’s property, and the appellant, a collateral of
the 8th degree of her brother, resisted her claim relying
solely on a general customstated in paragraph24 O the
Rattigan’'s Digest of the Customary Laws of the Punjab to the
effect that sisters were excluded by collaterals in the
matter of inheritance to non-ancestral property. The
Subordi nate judge, and the District judge on appeal, held in
favour of the appellant but the High Court reversed 'their
deci sions hol ding that, there was no such general custom as
recorded by Rattigan and that it was in any event for the
appel lants to prove that customand this he had failed to
do. The Hi gh Court also held that the respondent had
succeeded in proving the customset up by her. It was
contended on behal f of the appellant that the H gh Court was
in error in placing the onus of proving the custom on him
since the customwas a general custom as stated by Rattigan

Hel d, that no distinction could be nade between a genera

custom or other custonms so far as the need of proof was con-
cerned and the ordinary rule was that all custons, genera

or otherwise, had to be proved unless by repeat ed
recognition by the courts a custom had becone entitled to
judicial notice under s. 57(1) of the Evidence Act.

Raja Rama Rao v. Raja of Pittapur, (1918) L.R 45 1.A 148,
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relied on.

Al t hough there could be no doubt that Rattigan's Digest was
of the highest authority on questions of customof the Pun-
jab, it was not possible, regard being had to the form dable
array of conflicting decisions of the courts as to its
exi stence, to take judicial notice of the custom nentioned
i n paragraph 24 of the Digest, w thout further proof.
Case- | aw revi ewed.

Al t hough the respondent had in the plaint relied on a custom
and terned it a special custom that could not anpbunt to an
782

adm ssi on which woul d obviate the necessity of proof of the
general custons or its terns by the appellant.

Even supposing that the High Court was not correct in its
finding that the respondent had proved the custom entitling
her to succeed, as the customset up by the appellant had
not also been established, s..5 O the Punjab Laws Act,
1872, applied and the case had to be decided by the persona
| aw of ‘the parties. The respondent was entitled to base her
claim on_ the personal |aw although in her plaint she had
relied on-a custom The personal |aw of the parties was the
Hi ndu |aw and the respondent was entitled to succeed under
that |aw al so

Daya Ramv. Sohel Singh, 110 P.R 1906, Abdul Hussein Khan
v. Bibi Sona Dero, (1917) L.R 45 1.A 10 and Mst. Fati ma
Bi bi v. Shah Nawaz, (1920) |I.L.R 2 Lah.” 98, relied on

JUDGVENT:

ClVIL APPELLATE JURI SDICTI ON: - Givil Appeal No. 296 of 1955.
Appeal by special |eave fromthe judgnent and decree dated
Septenber 8, 1952, of the Punjab H gh Court in Cvil Regular
Second Appeal No. 327 of 1948, arising out of the judgnent.
and decree dated November 21, 1947, of the Court of District
Judge, Anritsar, in Appeal No. 212 of 1946 fromthe judgnent
and decree dated August 20, 1946, of the Subordinate Judge,
1st Cass, Anritsar, in Suit No. 297 of 1945,

Achhru Ramand R S. Narula, for the appellant.

Gur bachan Si ngh and Madan Lal Kapur, for the respondent.
1959. April 23. The Judgnent of the Court was delivered by
SARKAR, J.-The suit out of which this appeal arises concerns
the right to certain plots of land in village Sultanw nd,
Tehsil and District Anmritsar in the Punjab. It raises a
guestion of the Punjab custons.

Sahib Singh, the last nale owner of the lands in dispute,
di ed in Decenber 1918 | eaving a wi dow N hal Kaur. ~ The w dow
succeeded to the lands but on tier remarriage soon
thereafter, she was divested of themand they passed to
Sahib Singh's nother, Kishen Kaur who died on Novenber
12, 1942.

On Ki shen Kaur’s death disputes arose between Sahib 'Singh's
sister, Jeo, the respondent in this appea
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and his agnatic relation, the appellant U agar Singh, as to
the ownership of the lands. The Tehsildar entered the
respondent’s name as the owner of the lands in the revenue
records but on appeal by the appellant, the Collector of
Anritsar directed the name of the respondent to be renoved
and the appellant’s name to be entered in its place.

On  June 11, 1945, the-respondent filed a suit against the
appel | ant asking for a declaration that she was the owner of
the lands. In paragraph 3 of the plaint it was stated that
the respondent " cane into possession of the properties |eft
by Kishen Kaur, as the heir of her father and brother
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according to the Zamindara -Custom prevalent in Mauza
Sul tanwi nd anong the people of the Got (Sub-caste) Bheniwal
and the customof the fanmily of her father ". In paragraph 5
it was stated, " According to the afore-nentioned specia
custom the right of inheritance of the daughter and her
descendants and in their absence that of the sister and her
descendants to the property left by her father and brother
is preferential to that of the collaterals beyond the fifth
degree; no matter whether the property is ancestral or self-
acquired." The defence taken in the witten statenent of the
appel l ant was that " According to the General Custom and the
Custom of the District of Anmritsar, the plaintiff as his
sister is in no way the heir of the property left by (her)
brother in presence of the reversionary heirs, no natter
whether the land is ancestral qua reversionary heirs or it
is self acquired. Thereis no particular famly, Got or
village customof the District-of Amitsar." In substance,
the position taken by the appellant was that he as the
agnati¢c relation or collateral of Sahib Singh was entitled
to the properties under the general customof the Punjab in
preference to the respondent. The question that the suit
i nvol ved was, who was the preferential heir of Sahib Singh

The suit was heard by the Subordinate Judge, Anmritsar, who
found that the appellant was a collateral of Sahib Singh of
the <eighth degree/andthat the properties.in dispute were

not ancestral. He held that the respondent had based her
claimon a specia
784

custom but bad not been able toestablish it 'by necessary
evi dence and therefore the appellant was to be considered as
the preferential heir under the general Custom

The respondent then appealed to the District Judge,
Anritsar. That |earned Judge confirmed the findings of the
Court below that the [and was not ancestral and that the
appel lant was a collateral of Sahib Singh of the eighth
degree. He then held that the general custom of the Punjab
anmong the agriculturists which the parties were, /'was, as
stated’ in para. 24 of Rattigan’ s Digest of the 'Custonary
Law of the Punjab, that " sisters are usually excluded as
well as their issues " and therefore put the onus of proving
any special customentitling the sister to succeed on the
respondent . On the evidence |l ed by the respondent he cane
to the conclusion that she had failed to discharge the onus
and thereupon dism ssed the appeal

The respondent took the matter up in further appeal to the
H gh Court of Punjab. Kapur J. who delivered the nmain
judgrment of the H gh Court, observed that para. 24 of
Rattigan’s Digest did not |ay down the customcorrectly. and
that the statenment there was too broad. He held that the
onus of proving the customwhereby a sister was excluded
from the inheritance lay on the appellant and that - he had
failed to discharge that onus. He also held that even if
the onus lay on the respondent of proving a custom ' giving
her the right to succeed, she had succeeded in discharging
that onus. Soni J., another nenber of the bench which heard
the appeal, delivered a short judgment in effect agreeing
with the view of Kapur J. In the result the H gh Court
all owed the appeal and upheld the respondent’s claim The
present appeal is fromthis judgment of the H gh Court.

It is not in dispute that the parties belong to an
agriculturist Jat tribe and are nmenbers of the Bheniwal sub-
caste of village Sultanwind in Tehsil and District Anritsar
The genealogical table on the record would show that the
appel l ant was a ninth degree collateral of Sahib Singh and
this is what the H gh Court found. It was not in dispute in




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 4 of 11
the Hi gh Court
785

nor before wus that the properties were not the ancestra

properties of Sahib Singh

M. Achhru Ram appearing for the appellant contended that
the |earned Judges of the High Court were wong in placing
the onus on his client. H's contention was that the genera

customin the Punjab anong the agriculturist tribes was that
sisters were excluded by collaterals in the nmatter of
succession to both ancestral and non-ancestral properties
and that custom had been correctly set out in Rattigan' s
Di gest. That being so, according to him the respondent was
not entitled to the properties unless she established a
special custom of the tribe or famly, entitling her to
succeed in preferenceto the collaterals and the onus of
doing this must, therefore, be on her. He contended that
she had failed to discharge the onus.

Em nent Judges have fromtine to tine pointed out that the
use of the expression " the general customof the Punjab "
is inaccurate. Plowden, J. in Ralla v. Buddha (1) at page
223 said; " It seens expedient to point out that there is
strictly speaking no such thing as a customor a genera

custom of the Punjab, in the same sense as there is a conmon
law of Engl and, a general custom applicable to all persons
t hroughout the province, subject (like the English comon
law) to nodification in its application, by a special custom
of a «class, or by alocal custom" Young C. J. said in
Mussanmat  Senon- v. Shahu (2), "There is no such thing as
-general customary law known to the Legislature’ " 1In Kesar
Singh v. Achhar Singh (3 ) Addison A. C. J. said that the
expression "general customof the Punjab ™" was clearly a
m snormer .

The reason given for saying that there is no such thing as
general customin the Punjab is that customthere is triba

and even with the sane tribe there are different custons for
different localities. So Sir Charles Roe had said in his
Tribal Law in the Punjab, " Under 'such circunstances, seeing
that the origin of all the tribes is not the sane, ‘and that
even with

(1) 50 P.R 1893. (2) (1934) |.L.R 17 Lah. 10, 11.
(3) (1935) I. L. R 17 Lah. 101, 106.

99
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tribes of the sanme origin local and social conditions have
greatly differed, it would be inpossible that there could be
a single body of Customary or Tribal law, ~—common to the
whole of the Punjab ": see Rattigan’s Digest (13th Ed.) p

157. Each tribe has its own custons and in the Punjab there
are many tribes.

None the | ess however the expression general custom of the
Punjab " has been frequently used. It has been used for a
purpose which appears clearly from the observations of
Addison J. in Kartar Singh v. Mst. Preeto (1), set out
bel ow.

" In fact it had becone customary even in the Courts to look
upon customas a thing generally followed and to place the
burden of proof upon any person who asserted that his custom
was not the sane as the so called general custom of the
Province. |If this person succeeded in proving the custom he
al l eged, the name, | special custom was given to it." The
reported decisions very often proceeded on the basis that if
there was a general custom it did not have to be proved;
that anybody wishing to rely on a customat variance wth
the general custom nmust prove it or fail in his claim

It seens to us wong to say that a general custom need never
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be proved. It is stated in Halsbury's Laws of England (3rd
Ed.) Vol. 11, Art. 319 at p. 171, " Al custons of which the
Courts do not take the judicial notice nust be clearly
proved to exist-the onus of establishing them being upon the
parties relying upon their existence ". No distinction is
here made between a general custom and other custons.
Section 48 of the Evidence Act also contenpl ates the Proof
of a general custom |In Daya Ramv. Sohel Singh Robertson
J., said at p. 410 -

. It lies upon the person asserting that he is
ruled in regard to a particular matter by custom to prove
that he is so governed, and not by personal |aw, and further
to prove what the particular customis.’)

These observations were approved by the Judicia

(1) (1935) I.L.R 17 Lah. 296, 299. (2) 110 P.R 1906.
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Comm ttee in Abdul “‘HuSsein Khan v. Bibi Sona Dero (1).

It therefore appears to us that the ordinary rule is that
all custons, general or otherwi se, have to be proved. Under
s. 57 of the Evidence Act however nothing need be proved of
whi ch courts can take judicial notice. -Therefore it is said
that if there is a customof which the courts can take
j udi ci al noti ce, it need not be proved. Now the
circunstances in which the courts can take judicial notice
of a customwere stated by Lord Dunedin in Raja Rama Rao V.
Raja of Pittapur (2), in the following words, " Wen a
custom or usage, whether in regard toa tenure or a contract
or a famly right, is repeatedly brought to the notice of
the Courts of a country, the Courts may hold that custom or
usage to be introduced into the |aw without necessity of
proof in each individual case." Wen a customhas been so
recogni sed by the courts, it passes into the I'aw of the |and
and the proof of it then beconmes unnecessary under s.. 57(1)
of the Evidence Act. It appears to us that in the courts in
the Punjab the expression " general custom" has really been
used in this sense, nanely, that a customhas by repeated
recognition by courts, becone entitled to judicial notice as
was said in Bawa Singh v. M. ‘Taro and Sukhwant =~ Kaur v.
Bal want Si ngh (4).

Is there then a custom that sisters are excluded by
collaterals in the matter of inheritance to non-ancestral
properties of which the courts ought to take judicia
notice? M. Achhru Ram contends that such is the position
and it is recognised as such in Rattigan’s Di gest paragraph
24. There is no, doubt that Rattigan's Digest is of the
hi ghest authority on questions of the customs of the Punjab
But we can take judicial notice of a statenent ~of custom
therein contained only if it has been well recognised by
decisions of courts of law. W have been taken  through a
| arge nunber of reported decisions on the question and it
seens to us that the customas stated by Rattigan

(1) (1917) L.R 45 1.A 10 13. (3) Al.R 1951 Sima 239.
(2) (1918) L.R 45 1.A 148, 154, 155. (4 AIl.R 1951
Sima 242.
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cannot be said to have been so well recognised as to have
become entitled to judicial notice from -courts wthout
further proof. We find in the law reports a very |large
nunber of cases on the subject of a sister’s right to
i nherit, one group of which takes the view that there is no
custom excluding sisters frominheritance when there are
collateral relations of the |last nale holder and another
group taking the contrary ,view It would neither be
possi bl e nor profitable to refer to all these cases here but
some may be menti oned.
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We shall first nmention the cases which do not recogni se that
a custom excluding sisters fromthe inheritance exists. In

Makhan v. Misammat Nur Bhari (1) certain seventh degree
collaterals of the last male holder sued the latter’s sister
for possession of his properties. No claimappears there to
have been nade by the collaterals that there was any genera

custom entitling them to succeed in preference to the
sister. The case having been returned to the Chief Court
after the enquiry directed by it, Elsme, J. held:

" The result of the further enquiry is to show that the
plaintiffs have been unable to prove that they are by custom

entitled to exclude the sister of the |ast owner. On the
ot her hand, there is sone evidence, though not nmuch, to show
that sisters have inherited. It is indeed quite clear that

no well defined customis nade out one way or the other."
The result was that the sister was held entitled to a share
of the properties that canme to her under the Mhamedan | aw,
the parties being Mbhanmedans and no custom having been
proved one way or- the other. ~This was a case decided in
1884.

In Sheran v. Missamat Sharnman (2) in which the collaterals
were the plaintiffs and the sister the

def endant, it was observed:

" On the question of inheritance, for the plaintiffs it has
been contended that under the general Custonary Law of the
Punjab governing agricultural comunities, the collaterals
inthe male line, fifth in

(1) 116 P. R 1884.

(2) 117 P.R 1901.
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descent fromthe common ancestor, exclude sisters, but we
are not prepared to Assent to the w de proposition that such
a general customexists."

It was also there held that there was no general custom in
the Mol tan District whereby collaterals were preferred to a
sister. In the end, no custom having been found to exist
favouring' either side and the parties being Mahonedans, the
Mohamedan | aw was applied and the sister got a share.

In Bholi v. Kahna (1), it was renarked that paragraph 24 of
Rattigan's Digest was rather broadly stated and hardly
warranted by the authorities quoted for and against.

In Missammat Bhari v. Khanun (2), where the contest ~ was
bet ween the ninth degree collaterals and a sister, the onus
of proving that the collaterals were entitled to succeed  in
preference to the sister was placed on the collaterals who
were the plaintiffs in the suit, and as the collaterals were
unabl e to di scharge the onus placed on them they |ost.

In Mst. Fatima Bibi v. Shah Nawaz (3), it was said that the
general rule laid down in paragraph 24 of Rattigan's Digest
was open to the criticismthat it was based nainly on
authorities regarding ancestral property and on t he
general |y accepted principles of agnatic successi on which do
not apply in the case of self acquired property. It was
also held that the reported decisions were not such that a
general rule could be said to exist on the question of a
sister’s right to succeed which was so widely accepted that
it would justify a court in comng to any definite
concl usi on based on custom

In Sanmb v. Sahu (4) it was said that the court below was
wong in placing the onus on the sister in a contest between
her and the collaterals of the fourth degree, for, there was
no such thing as general customary |aw known to the
| egislature and that Rattigan’'s Digest on Customary Law
nerely 'showed that according to judicial decisions a |arge
nunber of tribes were governed by certain custons in certain
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matters.

(1) 35 P.R 1909. (2) 20 P. R 1919

(3) (1920) I.L.R 2 Lah. 98. (4) (1934) |I. L. R 17 Lah.
10, 11.

790

In Jagat Singh v. Puran Singh (1), a case decided in 1944,
it was observed at p. 369:

" As | have indicated above there is no rule of specia

custom when a contest arises between a sister or a sister’s
$on agai nst a near collateral. Then one has to fall back on
general custom There is no rule of general customon that
poi nt . It is no doubt true that in paragraph 24 of
Rattigan's Digest it has been stated that sisters and their
sons are in general not heirs but that has been said in very
wi de terns. It may be applicable to cases of ancestra

property, but it is difficult to say there is any specia

rule of general ~customwhen a contest arises between a
sister .and collaterals of the third or fifth degree and the
property i's self acquired."

In this case neither a general nor a special custom having
been proved to exist, the Court based its decision on the
personal |aw of the parties, nanely, the Hi ndu | aw

The cases deci ded since 1950 all take the view that there is
no general customgiving collaterals preference to sisters
in mtters of inheritance. They are Sukhwant Kaur v.

Bal want Singh (supra), Maulu v. Mst. lsh‘ro (2), Harnam
Singh v. Mt. @rdev Kaur (3) and Shrimati- Bui v. Ganga
Si ngh (4).

W now conme to the other group of cases which seem to
recogni se the general custom  excluding sisters from
i nheritance when there are collaterals of the last nale
hol der.

In Hamira v. Ram Singh (5), the Court —approved of the
deci sion in Shidan v. Fazal Shah (6), the judgnent in ' which
is set out as an appendix to the report. 1In the latter case
the contest was between a sister and collaterals  of the
seventh degree and it was held that the onus of proving a
custom entitling the sisters to succeed rested on'them and
this was based on paragraph 24 of Rattigan’s ~Digest, an

entry in the Riwaji-i-amwhich applied to the parties and
certain reported decisions. Obviously, Rattigan was relied
upon.

(1) (1944) 49 P.L.R 366.

(2) (1050) 52 P.L.R 261.

(3) (1957) 59 P.L.R 609.

(4) (1959) 61 P.L.R 145.

(5) 134 P.R 1907.

(6) (1907) P.R at p. 646.
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In Harnanmon v. Santa Singh (1) it was said that the burden
of proving that the sister was entitled to succeed in
preference to a collateral lay on her. The sane view was
taken in Misammat Nurbhari v. Abdul Ghani Khan (2),
Mussanmat Hussein Bibi v. N gahia (3), Jagu v. Bhago (4),
Began v. Ali Gohar (5), Kirpa v. Bakshi Singh (6) (case
decided in 1944), Santi in 1944) and Mussanmat Ratni .
Harwant Singh (7).1n sone of these cases paragraph 24 of
Rattigan’'s Digest was expressly approved of as applying to
nonancestral properties.

It wll thus appear that there is a formdable array of
authorities in support of either view |In this state of
conflict of judicial decisions we are not prepared to say
that a customgiving preference to collaterals over sisters
in the mtter of inheritance to non-ancestral properties has
been so widely or uniformy recognised by courts as would
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justify us in taking judicial notice of it. It is inportant
also to note that it is recognised that a Punjab custom is
fluid and capable of adapting itself to varying conditions,

as stated in Hassan v. Jahana (8) and that the decisions
-for the last ten years are uniformly against the view
expressed in paragraph 24 of Rattigan’s Digest. W there-
fore come to the conclusion that the H gh Court was right in
its view that it could not be held on, the authority of
paragraph 24 in Rattigan's Digest that a general custom
excluding sisters frominheritance as against collaterals,

exi st ed.

It was then said that in the plaint it had been admtted by
the respondent that there was a general customas all eged by
the appellant and so no proof of that general custom was
required in this case. W do not think this contention is
justified. No doubt in her plaint the respondent referred
to a customentitling her to succeed and terned it a specia

custom We are unable to read the reference to a specia

cust om as

(1) (1912) 13 1.C 71 1. (2) 100 P.R 1916

(3) (1919) 1 Lah. 1. (4) (1926) 96 I.C 907
(5) A I.R 1934 Lah. 554. (6) (1948) 50 P.L.R 220.
(7) (1948) 50 P.L.R 249. (8) 71 P.R 1904.
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amounting to an adm ssion of a general customor its
terns.

That being the position we have to see-if either side |ed
any evidence in ‘support of its claim So. far as the
appel l ant is concerned he has relied on the alleged genera

custom and sought to support it by reference to paragraph 24
of Rattigan’s Digest. It view of what we have said earlier
we do not think that Rattigan’'s Digest can be ‘taken as
correctly laying down the customon the point. Neither do
we think that the reported deci sions show the exi stence of
any such general custom There i's nothing else on which the
appel l ant has sought to rely.. W therefore think that the
appel l ant has failed to establishthe customall eged by him

We have next to see whether the respondent has proved the
custom which she set up. W think that she has.” The High
Court has discussed the evidence |ed by the respondent, and
found it acceptable. W have no reason to take a contrary
view. ’'Some reference to the evidence may now be made,  Ex.
P. 4, Settlenment Record of 1852, proves that in the village
Sultanwind Sajja Singh and Majja Singh succeeded to the
properties of Nodh Singh as his sister’s sons in the
presence of collaterals. M. Achhru Ram contended that the
statement in Ex. P. 4, that Sajja Singh and Mjja Singh
were the sister’s sons of Nodh Singh was wong for, in_ EX.
P. 5, the Settlenent Records of 1891 and 1892,  they  were
descri bed as the daughter’s sons of Nodh Singh and Baghe

Singh, his brother. He contended that on the authorities it
is clear that on a conflict between two settlement records
the later one in date has to be accepted. That appears to
have been held in a nunber of cases of which Alo v. Sher (1)
may be nentioned. But it seens to us that this is a point
whi ch shoul d have been raised in the trial Court which does
not appear to have been done, for, then the respondent coul d
have led evidence to show which of the two settlenent
records put the matter correctly. Ex. P. 9 which is a
settlenent record of 1852 of the sane village, shows that on
Gandhi’ s

(1) A 1.R 1927 Lah. 607.
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death his sister’s son succeeded to his properties though
there were collaterals. M. Achhru Rami s conment was that
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in 1852 things were so unsettled in the Punjab that no one
cared for lands and that was the reason why the «collaterals
all owed Gandhi’s sister’s son to succeed to his properties.
This is an explanation which we are wunable to accept.
Exhibit P. 7 is a settlement -docunent of the Bheniwal tribe

in the wvillage Sultanwi nd prepared in 1891-92. It shows
that Mst. Chandi, the sister of Buta Singh, succeeded to
his properties. It was said that the pedigree did not show

that any collateral was alive. But this is not right
because it shows that Buta Singh's great grand uncle, Tara
Singh, was alive. M. Achhru Ram says that that nust be a
m stake and Tara Singh who was Buta Singh's great grand
uncl e coul d not have been alive when the latter died. Thi s
again is a matter which should have been cleared up in the
trial Court and we do not think it right to speculate about
it.

It remains to consider two entries in the R waji-iam W
have first the Riwaji-i-amof 1913-14. The entry there is
inthis form:

" Q 70.-Does property ever devolve on sisters and/or upon
their sons ?

A Al'l  tribes.-The property never devolves upon sisters
and their issues.”

At the foot the case of Bholi v. Kahna (1) is cited. Nowit
is well established that Riwaji-i-amentries are to be taken
as referring to custons relating to succession to ancestra
properties wunless it is stated to be otherwise. So it was
stated in the Full Bench decision of the Lahore H gh Court
in Mst. Hurmate v. Hoshiaru (2 ) at p. 235:

" It is reasonable, therefore, to assume that when manuals
of Customary |law were originally prepared and -subsequently
revi sed, the persons questioned, unless specifically told to
the contrary, could normally reply inthe light of their own
interest alone and that, as stated above, was confined to
the ancestral property

(1) 35 P.R 19009.

(2) (1943) 1.L.R 25 Lah. 228, 235.

100
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only. The fact that on some occasions the questioner had
particularly drawn sonme distinction between ancestral and
non-ancestral property would not have put them on their
guard in every case, considering their |ack of education and
lack of intelligence in general. Simlarly the use of the
term " in no case or under no circunstances woul d
refer to ancestral property only and not be extended so as
to cover selfacquired property unless the context favoured
that construction

The Full Bench was really authoritatively laying down a rule
whi ch had been the prevailing opinion in the courts in the
Punj ab. In the Rwaji-i-amof 1913-14 we find nothing in
the context to show that the answer there recorded was
intended to apply to self acquired property. That being so,
it does not prove any custom against the right of a sister
to inherit the self acquired property of her brother

The other Riwaji-i-amwas that of the year 1940. It was in
these terns :

" Q 68.-Does property ever devol ve upon sisters or sister’s
son ?

A Al tribe.-

(1) In the case of an unnarried sister or sisters the
property is entered in her or their name till marriage.

(2) Married sister or sisters or their descendants did not
get the property in any case."

Here again there is nothing in the context to indicate that
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the answers were given in regard to nonancestral property.
So this does not help the appellant either

In this Riwaji-i-ameight instances are given. Some of them
deal with the self acquired property. That does not in our
opi nion indicate that the answer recorded in the Riwaji-i-am
was i ntended to -cover succession to self acquired property
also. It is not disputed that the instances nentioned under
the entries inthe Rwaji-i-amare often collected by the
officer in charge of the preparation of the record. It is
i mpossible to say whether any, and if so, which, instance
recorded in the Riwaji-i-amhad been supplied
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by the tribesnen in answer to questions put to themby the
Settlement Oficer. It is not possible therefore to say
that there is any indication in the instances in this
Riwaji-i-am entry that the answers were intended to cover
self acquired property also

Now of the eight instances givenin the Rwaji-i-amtwo are
concerned’ w th self acquired property where there were no
collatetals and the sisters were allowed to succeed. The
remai ning- six  are concerned with ancestral property. In

four of these, the last male owner died without |eaving any
reversioner and in -each such case the narried sisters
succeeded to the property. In the fifth one,, the sisters
were unnarried at thetinme of the brother's death and they
were allowed to take possession of the properties. But this
instance shows that on their narriages taking place they
wer e di spossessed 'of the properties which apparently
thereupon went to the, collaterals. These seven instances
therefore do not help either side. They show that sisters
were allowed to succeed in respect of both kinds of
properties in the absence of any collaterals and that
sisters were on their marriages divested of the ancestra
properties to which they had succeeded on their brothers’
deaths, they being at that time unmarried. The | ast
instance deals with the Raj put Mohanmredan tribe of Tehsi

Ajnala which is in the District Anritsar, the district to
which the parties to the present litigation belong. Thi s
i nstance shows that a sister was allowed to succeed to the
ancestral property left by the brother in preferenceto his
collaterals of the sixth degree. This therefore is _an

instance of a customin a neighbouring Tehsil  under which
sisters were allowed to succeed in the presence of
collaterals nearer in degree than the collateral” in the
present case. In these circunstances we ~agree with the

| earned Judges of the Hi gh Court that the respondent was
able to prove a customwhereby a sister was entitled to
succeed in preference to the collateral relations of. her
br ot her.

We think it also right to say that even if it had been held
that the respondent was not able to establish “a custom
entitling her to succeed she woul d get the
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properties under the Hindu |law. The parties are Sikhs to
whom the Hindu l|aw applies. Since the H ndu Law of

I nheritance (Amendnent) Act, 1929, a sister is an heir under
the Hindu lawin, preference to collaterals and that Act
woul d be applicable to the devolution in this case. It is
however said that as the respondent had not made any claim
in the plaint on the, basis of H ndu | aw but on the contrary
relied on custom it was not open to her to fall back on the
Hindu law on failing to establish the custom

We do not think that this is the correct position. Secti on
5 of the Punjab Laws Act, 1872, provides that in questions
regardi ng succession, the rule of decision shall be (a) any
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custom applicable to the parties; (b) the personal |aw of
the parties except in so far as nodified by custom or
| egi sl ation. In the Full Bench case of Daya Ram v. Sohi

Singh (1) Robertson, J., said at p. 410:

"It therefore appears to ne clear that when either party to
a suit sets up " custom"™ as a rule of decision, it lies
upon himto prove the custom which be seeks to apply. |If he
fails to do so clause (b) of section 5 of the Punjab Laws
Act applies and the rule of decision nmust be the persona
law of the parties subject to other provisions of the
cl ause. "

As we have earlier said this observation was approved by the
Judicial Conmmittee in Abdul Hussain Khan v. Bibi Sona Dero
(2). In Fatima Bibi v. Shah Nawaz (3), a case to which we
have earlier referred, the Court allowed the plaintiff’'s
sisters, who had based their claimon customand not on the
personal |aw, to fall back on Mhamedan | aw, the persona
law of  the parties, on their failure to establish the
custom no custom against them having been proved by the

col | aterals. There are a nunber of other authorities, to
which it is not necessary to refer, in which personal |aw
was resorted to when no custom on either side was
est abl i shed. We agree that that is the correct view to

t ake. We therefore think that even if the respondent had
been unable to prove the customin

(1) 110 P.R 1906. (2) (1917) L.R 45 |.A 10, 13.
(3) (1920) I.L.R 2 Lah. 98.
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her favour she is entitled to succeed in the suit on the
basi s of the personal |aw of the parties, nanely, the

H ndu | aw.

Further, we see no prejudice to the appellant if " such a
course is adopted. It is not disputed that if the Hi ndu | aw
applied, the respondent would be entitled to the properties
in preference to the appellant: The only defence to the
claim under the Hindu law that the appellant could take
woul d be a custom The custom on which the appellant relied
for his case was a general customentitling the collaterals
to succeed in preference to sisters. W have earlier held
that no such general custom has been proved in this case.
There. fore it seenms to us in the interest of justice and
for the reason that litigation should cone to an end that it
is right that the respondent should succeed in the suit as
her brother’s heir under the Hi ndu | aw

There remains one other nmatter to be - nentioned. The
respondent had filed an application for an order that by
reason of certain agreenents and certain proceedings arising
out of the decree in her favour passed in this case by the
Hi gh Court, the appellant should not have been given | eave
by this Court to institute the present appeal and the /| eave
granted under Art. 136 of the Constitution - should be
revoked. As, in our view, the respondent succeeds 'on the
nmerits of the case we think it unnecessary to express any
opi nion on this question.

In the result we disnmiss the appeal with costs.

Appeal dism ssed
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