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This appeal is by an enployer is against the order of dismssal dated
11.9. 2003 passed by the H gh Court of Punjab & Haryana in C.WP. No. 14355
of 2003 wherein it had challenged the award dated 2.4.2003 in Ref. No.
417/ 2000 nade by the Industrial Tribunal-cum Labour Court, Panipat.

The appel | ant enpl oyed the respondent on daily wages in its conputer
section on 1.7.1998. According to the appellant, such appoi ntnent was nade
after obtaining sanction fromthe appropriate authority for enploying the
Respondent between the period 1.7.1998 and 31.8.1999. His services were
term nated on 31.8.1999.

Feeling aggrieved by the term nation, the Respondent served a demand notice
dated 4.1.2000 for reinstatenent w th back wages and continuity of service,
alleging that he was illegally ternminated on 29.9.1999 w thout any prior
notice or notice pay or retrenchnent conpensation, in violation of Section
25F of the Industrial Disputes Act, 1947 (for short ‘the Act’). The State
Government referred the dispute to the Labour Court 'under Section 10(1)(c)
of the Act. Inits reply filed before the Labour Court, the appellant
contended that the respondent was engaged on daily wage basis on 1.5.1998,
that as he actually worked only from 1.7.1998 he was paid salary fromthat
date, and that he did not conplete 240 days of service in a year and,
therefore, there was no need to conply with the requirements of Section 25F
of the Act.

By award dated 2.4.2003, the Labour Court allowed the claimand held that
the respondent is entitled to reinstatenent to the post of Conputer
Programmer with continuity of service and full back-wages from 4. 1. 2000.
The Labour Court, after considering the evidence, in particular, the
attendance register for the period 1.7.1998 to 31.8.1999 produced by the
appel | ant and the adm ssion by appellant’s witness, held that the
respondent had worked continuously for nore than 240 days in the period of
12 months prior to his ternination. Consequently, it held that the

term nation of service of respondent w thout notice, notice-pay and
retrenchnment conpensation was violative of Section 25-F of the Act.

The appel | ant chall enged the said order by filing CWP. No.14355 of 2003
whi ch was dism ssed by the Hi gh Court at the stage of admission itself

wi t hout notice to the respondent. The said order is challenged in this
appeal . Two contentions are urged by the appell ant

(i) The term nation of the service of the respondent was on account of
non-renewal of contract of enploynent. Having regard to the definition of
the termretrenchnment in section 2(o00)(bb) of the Act, which excluded
contracts of enploynment for specific periods, the termnation did not
amount to retrenchnment and therefore, there was no obligation to conply
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with the requirenents of Section 25-F of the Act;

(ii) Even if the order of reinstatenent is to be upheld, there is no
justification for directing reinstatenent as Conputer Progranmer, as he was
appoi nted only as a Hel per on daily wage basis.

Re : Contention (i)

The contention of the appellant that the respondent was appointed for a
specific period, nanely, 1.7.1998 to 31.8.1999 and the term nation of his
service is on account of non-renewal of contract of enployment is not borne
out either by the pleadings or the evidence. The appellant did not produce
any letter of appointnent or other docunents showi ng that the respondent
was appointed for the period from1.7.1998 to 31.8.1999 or the ternination
was on account of non-renewal of such term appointnent. On the other hand,
the specific case of the appellant before the Labour Court and in the wit
petition was that there was no sanctioned post of Conputer Progranmer or
Conput er Operator and that as there was no such sanctioned post, the
respondent was appointed as a Conputer Hel per on daily wage basis, pending
deci si on ‘on creation of the post and prescription of qualification thereof.
The appellant specifically pleaded in the wit petition that Respondent was
i nfornmed that "the work was of a tenporary nature and his services would
not be required after the staff of the MII| gained proficiency in
conputerization". It was further alleged that as sone staff of the
appel l ant, learnt to operate the conputer, the respondent’s services were
term nated on 31.8.1999 and he had not served for 240 days. The appel |l ant
never contended before the Labour Court or the Hi gh Court that the
appoi nt nent was contractual for a specific termfrom11.7.1998 to 31.8.1999
and that the term nation was on account of non renewal of such contract.

Nor was it pleaded or proved that Respondent was inforned at the tine of
appoi ntnent that appoi ntnment was contractual up-to 31.8.1999. The appel | ant
can not raise such a contention for the firsttinme before us. The pl eadi ngs
and evidence clearly show that the termination is ‘retrenchnent’. The first
contention is, therefore, rejected.

Fromthe evidence | ed before the Labour Court, the finding recorded by the
Labour Court that the respondent was enpl oyed on daily wage basis and had
wor ked for nore than 240 days during the period of 12 nont hs before the
date of termnation, did not call for interference. The appellant had
exam ned one Randhir Singh, Tine Keeper as MM2 who had produced the

At t endance Register for the period 1.7.1998 to 31.8.1999 and specifically
admtted that as per the Attendance Regi ster, the respondent had worked
conti nuously between the said period and further adm tted that the
respondent had worked for nore than 240 days in a period of one year prior
to respondent’s ternination. In view of it, there was a clear violation of
Section 25-F and we find no error in the direction for reinstatement.

Re: Contention (ii)

This leads us to the second question as to whet her the Labour Court was
justified in directing that the Respondent should be reinstated as a
Comput er Programmer.

In the demand notice sent by the respondent under Section 2A of the Act,
the respondent nmerely stated that he was engaged to work in the Conputer
Section on conputers. He did not say that he was appointed as a Computer
Programmer. The appellant, on the other hand, specifically contended in the
reply that the respondent was appointed as a Hel per in the Computer
Department and not as a Conputer Progranmer. The Appell ant has al so
produced the Casual Labour Payment Sheet for sonme of the nonths during the
peri od when the respondent was enpl oyed on daily wage basis. The said
Casual Labour Paynent Sheet for July, 1998 shows that he was engaged as a
Conput er Hel per. The Casual Labour Miuster Roll and Casual Labour Paynent
Sheet show that he was appoi nted a Conmputer Hel per. The respondent has al so
produced some docunents before us (correspondence) referring to himas
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Conput er Progranmer. But those are all conmunications emanating fromthe
respondent describing hinself as ‘Conputer Programrer’. It is not disputed
that the respondent was a nmatriculate with a Diplonma in Conputer Science at
the time of appointnment. It is also evident that the respondent’s services
were being utilized by the appellant for operating the computer

temporarily, till it could secure the services of a qualified person. The
Respondent did not produce any docunent to show that he was appointed as a
‘Progranmer’. In the demand notice under section 2A, he nerely stated that

he was engaged to work in the conputer departnment and prayed that he may be
reinstated into service. The Labour Court was not justified in directing
that the respondent should be reinstated as a Computer Programrer, as he
was appointed as a Hel per in the Conmputer Department. The reinstatenent

can, therefore, be only as a hel per and not as ‘' Conmputer Programmer’. As
the records clearly show that he was appointed in a non-manual clerica

post in the conputer departnent, his reinstatenent shall be as Hel per

i nvol ving clerical work (not necessarily in the conmputer section), but not
as a manual | abourer.

Subject to the said clarification, we uphold the orders of the Tribunal and
that of the H gh Court and dism ss this appeal




