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ACT:

I ncome-tax Act, 1961, —ss. 226(3), 297(2)(j)-Scope of -
Whet her provisions of s. 226(3) available for recovery of
tax assessed under the Incone-tax Act, 1922.-1f assessee
must be "in default" before a notice under s. 226(3) can
i ssue.-Effect of s. 297(2)(j)-After notice of demand under
s. 156 whether tax "due fromthe assessee"” to enable notice
under s. 226(3) to be issued.

HEADNOTE

By a wit petition under Article 226 of the Constitution the
respondent chall enged the validity of a notice under s. 226(
3 ) of the Incone-tax Act, 1961, in respect of tax due from
him for the four assessnment years from 1960-61 to 1963-64
and penalty for the assessnment year 1962-63.

For t he assessment year 1961-62 the assessment
proceedi ngs agai nst the respondent were taken and concl uded
under t he I ncome-tax Act, 1922, and as a result ~of an
appeal filed by the respondent, the tax Iliability was
reduced by the Appellate Assistant Conmissioner. The |I.T.O
thereafter issued a notice to the respondent on Decenber 11,
1963, under s. 156 of the 1961 Act requiring him to  make
payment w thin 35 days. This period expired on January 22,
1964. The inmpugned notice under s. 226(3) was issued nmuch
later on April 23, 1965. It was contended on behal f of the
respondent that both the assessnent order as well as the
appel l ate order having been made under the 1922 Act, the
provi sions of s. 226 of the 1951 ' Act were not appl i cabl e.
As regards the. penalty sought to be recovered under the
i mpugned notice for the assessment year 1962-63 and tax for
1963-64, it was contended by the respondent that as notices
of demand had been served on himfor payment of the two sums
and the tine given in the notice was due to expire on My
21, 1965, the inmpugned notice dated April 23, 1965 issued
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prior to the expiry of the time given to himwas illegally
i ssued; furthernore, the anpbunt of tax must be "due to be
paid by the assessee before a notice can be issued under s.
225(3)of the 1961 Act. |In respect of the assessnent for
1960-61, it was contended before the High Court that the
. T.O did not properly exercise the statutory discretion
vested on himin issuing the inmpugned notice when there was
an appeal pendi ng agai nst the order of assessnent before the
Appell at e Assi stant Conm ssi oner

The High Court allowed the petition and accepted all the
respondent’s contentions. It also held that action under s.
226 of the 1961 Act was possible only in the case of an
assessee who was "in default" and that in the case of an
assessnent under the 1922 Act, no notice under s. 156 of the
new Act was possible and there was no way of taking
advant age of the provisions for the 'recovery and collection
of tax contained in ss. 220 to 234 of the new Act.
On appeal ‘to this Court,

HELD: ~ The i mpugned notice under s, 226(3) was valid
and the wit petition nust be disnissed.
30

(i) The Inconme-tax O ficer had authority to issue the.
notices wunder s. 156 and's. 226(3) of the new Act wth
respect to the liability of the respondent under the old
Act. The High Court was therefore in error in holding that
the inpugned notice was inoperative “in ‘regard to t he
amount to be recovered for the assessnent year, 19 51-62.
[37 DO

The High Court had wongly based its opinion on the
premse that all recoveries are possible "only when the
stage nentioned in s. 220(4) was reached, nanely, that the

assessee had beconme or deenmed to have been an assessee "in
default" and the action under s. 226 could be taken only
when an assessee was in default. The effect of the

reasoning adopted by the H gh Court on this point is' that
the provisions of s. 297(2) of the new Act are nullified and
an interpretation of s. 226(3 ) of the new Act which | eads
to such a startling result should be avoided as it is
opposed to all sound canons of interpretation. [37 E-Q

In a case falling within s. 297(2)(j) of the new Act, for
exanple in a proceeding for recovery of tax and penalty
i nposed under the old Act, it not required that all the
sections of the new Act relating to recovery and collection
should be literally applied but only such of the sections

will apply as are appropriate in the particular ease and
subject, if necessary, to suitable nodifications. In other
words, the procedure of the new Act will apply tothe cases

cont enpl at ed by s. 297(2)(j) of the new Act routatis
nmutandis. [37 H-3-8 Al
Kal awati Devi Harlalka v.C |.T. West Bengal, 66 |I.T.R / 680;
referred
to.
The assessnents of tax and penalty for 1962-63 and
1963- 64 had been made agai nst the respondent and the derand
notices had al so been issued under s. 156 of the new Act.
It was not therefore possible to contend that the anmpunt of
tax and penalty were not ',due fromthe assessee" on Apri
23, 1965 when the inpugned notice under s. 226(3) was
issued. [38 H, 3,9 B-(
Kesoram |Industries & Cotton MIIls Ltd. v. Comm ssioner
of Walthtax (Central), Calcutta, [1966] 2 S.C. R 688,
referred to.
(iii)The finding of the H gh .Court that the Incone-tax
Oficer was not shown to have applied his mind to any of the
facts relevant to’ the proper exercise of his discretion in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 10

relation to the assessnment for the year 1960-61 could not
be Upheld as the respondent had. not alleged any specific
particulars in his wit petition in support of his case
that the 1. T.O had exercised his discretion in an arbitrary
manner. [39 F]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1654 of 1967.

Appeal from the judgment and. order dated February
1, .1967 of the Mysore High Court in Wit Petition No. 846
of 1965i .

B. Sen, R GCopal akri shnan, R N. Sachthey and B.D. Bharna
for the appellant.

K. Srinivasan, - MK -~ Ramanurthi, Vineet Kumar and
Shyanmal a Pappu, for he respondent.
31
The Judgrment of the Court was delivered by

Ramaswam , J. This appeal is brought by certificate on
behal f of the Il1l Income Tax O ficer, Mangalore from the
j udgrment of the Mysore H gh Court dated February 1, 1967 in
Wit Petition No. 846 of 1965 holding that the notice under
s. 226(3) of the Incone Tax Act, 1961, " hereinafter called
the ’'new Act’, bearing No. 770-d/60-61, 61-62, 62,-63 and
63-64 issued by the [1l Incone Tax Oficer to Ms.
Raj araj eswari Mdtor Service, Mangal ore, produced as Ex. VIII
with the wit petition was invalid and inoperative in
respect of the following itens of tax and penalty included
therein :--

1. Tax for the assessnent vyear 1960-61, Rs.

7, 056. 50

2. Tax for the assessnent year 1961-62, Rs
485. 55

3. Penalty for 1962-63 Rs.
1, 890. 00

4, Tax for the assessnment year 1963-64 Rs
64, 307. 00

and quashing the notice to that extent.

The inmpugned notice was issued under_ s. 226( 3 ) of the
new Act. The respondent, Sri M Danpdar Bhat was-in arrears
in respect of incone-tax and penalty levied on him in
respect of three or four assessnent years. The total ~anount
shown as due in the notice was Rs. 74,086.02 and was nade up
as follows:

1. Tax for the assessnent year

1960-61; Rs. 7,056.15
2. Tax for the assessment year

1961-62; Rs. 485. 55

3. Balance of tax for the assess-

ment year 1962-63; Rs. 346.42
4. Penalty for assessnent year

1962-63 Rs. 1,890.00
5. Tax for the assessment year

1963-64 Rs. 64, 307.90

Rs, 74,086; 02
It is necessary at this. stage to set out the relevant
provi sions of the Income Tax Act, 1961 (Act 43 of 1961 ) and
of the Incone Tax Act, 1922 (Act 11 of 1922), hereinafter

referred to as the "old Act’. Section 156 of the new Act is
to.the follow ng effect:
"Notice of demand. - - When any t ax, i nterest,

penalty, fine or any other sumis payable in consequence
32
of any order passed under this Act, t he
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| ncone-t ax Oficer shall serve upon the
assessee a notice of demand in the prescribed
form specifying the sum so payable."

Sections 220, 221 and 222 of the new Act

provi de, :

"220. When tax payabl e and when assessee
deened’ in default.--( 1 ) Any anmount ,
ot herw se, than by way of advance t ax

specified as payable in a notice of demand
under Section 156 shall be paid within thirty
five days of the service of the notice at the
place and to the person nentioned in the
noti ce:

(2 ) If the anount SpeCified in any
noti ce of “"demand under Section 156 is not paid
within the period limted under sub-section
(1 ), the assessee shall be liable to pay
simple interest ‘at nine per cent per annum
from the day conmmencing after the end of the
peri od nentioned in sub-section ( 1):

(4) H the amount is not paid within the
time [imted ~under sub-section (1 ) or
ext ended’” under subsection (3 ), as the case
my be, at the place and to the person
mentioned in the said notice the assessee
shall be deenmed to be in default.

(6) Were an assessee has presented an
appeal ' under Section 246 the I ncome-t ax
Oficer may, in his discretion, and subject to
such conditions as he may think fit to inpose
in the circunstances of the case, treat the
assessee as not being in default in respect of
the amount in dispute’in the appeal, even
though the tinme for paynent has expired, as
l ong as such appeal renains undi sposed of.

221. Penalty ~payable when t ax in
default.--( 1 ) Wien an assessee is in default
or is deened to be.in default in ‘making a
paynment of tax, he shall’, in addition to the
nmount of the arrears and-the nmount of interest
payabl e under sub-section (2) of Section 220,
be liable to pay ,by way of penalty, an nount
which, in the case of a continuing default,
nmay be increased from tinme to tinme, ~so
however, that the total mount-of penalty  does
not exceed the anobunt of tax in arrears:

Provi ded that before | evying any such penalty
t he.

assessee shal | be given a reasonabl e
opportunity of being heard.

(2 ) Wiere as a result of any fina
order the anobunt of tax, with respect to the
default in the paynment of which the panalty
was |evied, has been wholly reduced, the
penalty levied shall be cancelled and the
amount of penalty paid shall be refunded.

222. Certificate to Tax Recovery
Oficer.--(1) When an assessee is in default
or is deened to be in, default in naking.a
paynment of tax, the Incone-tax Oficer my
forward to the Tax Recovery O ficer
certificate under his signature specifying the
amount of arrears due fromthe assessee, and
the Tax Recovery O ficer on receipt of such
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certificate, shall proceed to recover from
such assessee the anount specified thereto by
one or nore of the nobdes nentioned below, in

accordance with the rules laid down in the
Second Schedul e-- -

(a) attachment and sale of the assessee’s
novabl e property;

(b) attachment and sale of t he
assessee’ s i nmovabl e property;

(c) arrest of the assessee and his
detention in prison;

(d). appointing a receiver for the
managenent of the assessee’'s novable and
i movabl e properties.

(2) The Income-tax O ficer may issue a
certificate under sub-section (1 ),
not wi't hst andi ng that proceedi ngs for recovery
of - the arrears by any other npode have been
taken.™
Section 226 states as follows:

"226. Ot her npdes of recovery.--( 1)
Not wi t hst andi ng-the issue of a certificate to
the Tax Recovery O ficer under Section 222,
the I ncone-tax Officer may’ recover the tax by
any one or nore of the nbpdes provided in this
secti on.

(3) (i) The Income-tax Oficer may, at
any tine or fromtime to time, by notice in
witing require any person fromwhom noney is
due or may becone due to the _assessee or any

person who holds or may, subsequently hol d
noney for or on account of the assessee, to
pay to the Incone-tax  Oficer ei t her

forthwith wupon the

noney becom ng  due or being held or at or
within the time specified in the notice (not
being before the noney becomes due or is
hel d), so much of the noney as is - sufficient
to pay the anount due by the assessee in
respect of arrears or the whole of the noney
when it is equal to or |ess than that nount.
(ii) A notice under this sub-section may
be issued to any person who holds or may
subsequently hold any noney for or on account
of the assessee jointly with any other person
and for the purposes of this sub-section, the
shares of the joint-holders in such account

shall be presuned, wuntil the <contrary is
proved to be equal
(iii) A copy of the notice “shall we

forwarded to the assessee at his [ast ‘address
known to the Income-tax Oficer, and in the
case of a joint account to all the joint-
hol ders at their |ast addresses known to the
I ncone-tax O ficer.

(iv) Save as otherwi se provided in this sub-
section, every person to whom a notice is
i ssued wunder this sub section shall be bound
to conply with such noti ce, and, in
particul ar, where any such notice is issued to
a post office, banking conpany or an insurer
it shall not be necessary for any pass book
deposit receipt, policy or any other docunent
to be produced for the purpose of any entry,
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endorsenent or the like being nmde before
paynent is made withstanding any rul e,
practice or requirenent to the contrary.

(v) Any claim respecting any property in
relation "to which a notice trader this sub-
section has been issued rising after the date
of the notice shall be void as against any
demand contained in the notice.

(x) If the person to whoma notice under
this subsection is sent fails to nake paymnent
in pursuance thereof to the I ncome-t ax
Oficer, he shall be deened to be an assessee
in default in respect of the amount specified
in the notice and further proceedings nmay be
taken against himfor the realisation of the
amount —~as it were an arrear of tax due from
him in the manner provided in Sections 222 to
225 and - the notice shall have the same effect
as an attachnent of a debt by the Tax Recovery
Oficer in exercise of his powers under
“Section 222.

Section 297 provides as follows:

"297. Repeals and savings.--( 1 )
The /Indian Income-tax Act, 1922 (11 of 1922),
i s hereby repeal ed.

(2) Notwithstanding the repeal of
the ‘Indian Incone-tax Act, 1922 ( 11 of 1922
), (hereinafter referred to as the repealed
Act), --

(g) any proceeding for the inposition
of a penalty in respect of any assessnent for
the year ending on the 31st™ day of ' March
1962, or any earlier year, which is conpleted
on or after the 1st day of April, 1962, may be
initiated and any such penalty may be  inposed
under this Act;

(j) any sum payabl e by way of incomne-
tax, supertax, interest, penalty or otherw se
under the repeal ed Act may be recovered under
this Act, but w thout prejudice to any action
already taken for the recovery of such - sum
under the repeal ed Act;

Section 29 of the old Act reads:

"When any tax, penalty or interest is
due in consequence of any order passed under
or in pursuance of this Act, thel Incone-tax
O ficer shall serve upon the assessee or other
person liable to pay such tax, penalty or
interest a notice of denmand in the prescribed
form specifying the sumso ' payable."

Section 6 of the General O auses Act, (Act 10
of 1897) states:

"Effect of repeal.-Were this Act, or
any Central Act or Regul ation made after
t he comrencenent of this Act, repeals any
enactnment hitherto nade or hereafter to be
made, then, wunless a different i ntention
appears, the repeal shall not--

(a) revive anything not in force or
existing at the tinme at which the repeal takes
effect; or

(b) affect the previous operation of.
any enactnment so repealed or anything duly
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done or suffered thereunder; or
36
(c ) affect any right, privil ege,
obligation or liability acquired, accrued or
i ncurred under any enactment so repeal ed; or

(d) affect any penalty, forfeiture or
puni shnent incurred in respect of any
of fence conmitted agai nst any enact nent
so. repeal ed; or
(e) af f ect any i nvestigation, | egal .
proceeding or remedy in respect of any such
right , privilege, obligation, liability,
penalty, forfeiture, or puni shnent as
af or esai d;

and any such investigation, |legal proceeding
or remedy nay be instituted, continued or
enforced, and any such penalty, forfeiture or
puni shment may be inposed as if the repealing
Act or Regul ati on” had not been passed."

As regards the second itemin the inpugned notice, viz.,
tax in respect of assessnent year 1961-62 to the extent of
Rs. 485.55 the material facts are as follows: The
assessnment proceedi ngs were taken and concluded under the
old Act and tax of ‘Rs. 2,947.56 was inposed and denmanded.
Thereafter, the respondent preferred an appeal to the
Appel | ate Assi stant’ Conmm ssioner. |In appeal t he t ax
liability was reduced to Rs. 485.55.  Thereupon the |ncone
Tax Oficer issued a notice to the respondent dated Decenber
11, 1963 purporting to be under s. 156 of the new Act. The
[imt of 35 days for paynment of the ampunt expired on
January 22, 1964. The inpugnhed notice under s. 226(3) was
issued nearly two years thereafter on April 23, 1965. The
argunent on behalf of the respondent was that both the
assessment order as well as the appellate order having been
made under the old Act, the provisions of s. 226 of the new
Act were not applicable. The H gh Court has. accepted this
contention of the respondent and has held that the notice
was invalid to the extent it included the tax of Rs. 485.55
for the assessnent year 1961-62. The contention of the
appellant is that the High Court wasin error in_  holding
that action under s. 226 of the new Act was possible only in
the case of an assessee who was "in default" and that in the
case of an assessnent under the old Act, no notice under
s. 156 of the new Act was possible and there was no way  of
t aki ng advantage of the provisions for recovery and
collection of tax contained in ss. 220 to 234 of the new
Act . In our opinion, the argument on behalf of the
appel lant is well-founded and must be accepted as correct.
In the first place, it is necessary to notice that s. 220(4)
of the new Act mentions in what circunstances the ~assessee
shall be deenmed to be in default and s. 222 provides that
when an assessee is in default or is deened to be in default
in making paynent of tax, the Income Tax 'O ficer nay
forward to the Tax RecOvery Oficer a certificate under
his signature
37
speci fying the ambunt of arrears. due fromthe assessee, and
the Tax Recovery Oficer on receipt. of such certificate,

shall proceed to. recover fromthe assessee the anount
specified therein by one or nore of the nodes nentioned in
the section. Section 226, however, provides for other

net hods of recovery and there is no reference in s. 226(3)
to any default on the part of the assessee. Section 226(3)
nerely states that the Incone Tax O ficer may, "at any tine
or from tine to time,"by notice in witing require any




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 10

person from whom noney is due or nay becone due to the
assessee or any person who holds or nay, subsequent |y
hol d noney for or on account of the assessee, to pay to the
Income ' Tax officer either forthwith so nuch of the noney as
is sufficient to pay the ampbunt due by the assessee in
respect of arrears or the whole of the noney when it is
equal to or less than that anount. In a proceedi ng under s.
226( 3 ) of the new Act therefore it is not necessary that
the assessee should be in default or should be deemed to be
in default and no such condition or limtation is inmposed by
the | anguage of that sub-section. W are accordingly of the
opinion that the Income Tax Oficer had authority W issue
the notice dated Decenmber 11, 1963 under s. 156 of the new
Act with respect to the tax liability of Rs. 485.55 incurred
by the respondent under the old Act. The H gh Court has
expressed the view that "in the case of an assessment under
the old Act no notice under s. 156 of the new Act was
possi bl.e"™, and "there was no way of taking advantage of the
provisions for recovery and collection of tax contained in
ss. 220 to 234 of the new Act". The Hi gh Court has based
its opinion onthe premsethat all recoveries are possible
"only when the stage nmentioned in s. 220(4) was reached,
nanely, that the assessee had becone or deened to have been
an assessee in default" and the action under s. 226 could be
taken only when an /assessee was in default. 1In our opinion

the reasoning adopted by the H gh Court and the conclusion
reached by it is not correct in law. ~The -effect of the
judgrment of the ‘High Court on this point is that the
provisions of s. 297(2)(j) of the new Act are nullified and
declared to be of no consequence. An interpretation of s.
226(3) of the new Act which leads to such a starting result
should be avoided as it is opposed to all sound canons of
interpretation. As we have already stated, there is
nothing in the |Ianguage of s. 226(3 ) of the new Act to
warrant the conclusion that the assessee should be in
default or should be deened to bein default before the

i ssue of the notice under that sub-section. It is true that
the group of sections froms. 220 to s. 232 of the new Act
are placed under the heading "Collection and recovery”. But

in a case falling within s. 297(2)(j) of the new Act, for
exanple in a proceeding for recovery of tax and penalty
i nposed ,under the old Act, it is not required that all the
sections of the new Act relating to recovery and collection
should be literally applied but only such

38

of the sections wll apply as are appropriate in the
particular case and subject, if necessary, to. suitable
nodi fi cations. In other words, the procedure of the new

Act will apply to the cases contenplated by s. 297(2)(j) of
the new Act nutatis nutandis. In this connection it is
relevant to refer to the decision of this Court in< Kalawati
Devi Harlalka v.C1.T., West Bengal (1), in which it was
pointed out that s. 6 of the General C auses Act wll not
apply in respect of those matters where Parlianent had
clearly expressed its intention to, the contrary by naking
detailed provisions for simlar natters nentioned in t hat
secti on. For these reasons we are of opinion that the
Income Tax O ficer had authority to issue the notices under
s. 156 and s. 226(3) of the new Act with respect to the
l[iability of the respondent under the old Act. The High
Court was therefore in error in holding that the inpugned
notice was inoperative inregard to the anount of Rs.
485.55 for the assessment year 1961-62.

As regards itenms 4 and 5 for the assessnent years 1962-63
and 1963-64 the argunent of the respondent is that the
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i mpugned notice issued on April 23, 1965 was not legally
valid as notices of demand were served on the respondent for
paynment of these suns and tine given in this notice was due
to expire on May 21, 1965. The inpugned notice was issued
on April23, 1965, nearly a nonth before that date. As the
tax and penalty covered by the notice were not due till My
21, 1965 it was' said that notice of attachment wunder s.
226(3) of the new Act could not legally ., be issued on
April 23, 1965. In our opinion, there is no warrant for
this argument. As we have already observed, there is
nothing in the |language of s. 226(3 ) of the new Act to
suggest that the assessee nust be in default before a notice
under that subsection could be issued. It-is. true that s.
220 of the new Act deals with the question as to when the
tax is payable and when the assessee is .deened to be in
default but so far as's. 226(3) of the new Act is concerned,
the question of any default of- the assessee is irrelevant.
It was argued by M. Srinivasan on behalf of the respondent
that the anmount of tax nust be "due to be paid* by the
assessee ' before a notice can be issued under s. 226(3) of
the new Act. It is not disputed in this case that the
noti ces of demand under s. 156 of the new Act were served on
t he respondent before the issue of the notice under s.
226(3) of the new Act.” As pointed out by this Court in
Kesoram |Industries & Cotton MIIs Ltd. v.  Conm ssioner of
Wealth-Tax (Central), Calcutta (a), the liability to pay
income-tax is a present liability though the tax becones
payabl e after it is quantified in accor dance with
ascert ai nabl e data ~and therefore the amount of t he
provision for paynment of income-tax and super-tax.in respect
of the year of account ending March 31, 1957 in that case,
was a "debt owed" within the

(1) 66 1. T.R 680. (2) (1966)2 'S.C.R
688.

39

meaning of s. 2(n) of the Wealth Tax Act and was as such
deductible in conputing the net ‘wealth. It was further

observed in that case that there was a perfected debt at any
rate on the |last date of the accounting year and ‘not a
contingent liability. In the present case, there is the
additional circunstance that the assessnents of tax and
penalty have been made agai nst the respondent and denand
noti ces have al so been issued under s. 156 of the new Act.
It is therefore not possible to argue that the anmount of tax
and penalty for the assessnment’ years 1962-63 and 1963-64
were. not "due by the assessee" on April 23, 1965 when the

noti ce wunder s. 226(3) of the new Act was issued. W are
accordingly of the opinion that M. Srinivasan is unable to
make good argunent on this aspect of the case. It follows
therefore that the inpugned notice dated April 23, 1965 was
validly issued as regards itenms 4 & 5, viz., Penalty for

assessment year 1962-63 i.e., Rs. 1,890/- and tax for the
assessment year 1963-64 i.e.. Rs. 64, 307.90.

We proceed to consider the next question arising in this
appeal, viz., whether the H gh Court was right in taking the
view that the Incone Tax O fiCer did not properly exercise
the statutory discretion in issuing the inpugned notice with
regard to the first item viz., tax for the assessment year
1960- 61 anounting to ]Rs. 7,056.15. It was argued on
behal f of the respondent that there was an appeal pending
with the Appell ate Assistant Conmm ssioner against the order
of assessnent and therefore it was incunbent upon the Incone
Tax O ficer to exercise the statutory discretion properly
under s. 220 (6) of the new Act in treating the assessee as
being in default. The finding of the High Court is that the
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Income Tax O ficer "was not shown to have applied his mnd
to any of the facts relevant to the proper exercise of his
di scretion". In our opinion, the finding of the H gh Court
cannot be uphel d, because the respondent has not alleged in
his wit petition any specific particulars in support of
his, case that the Income Tax Oficer has exercised his
discretion in an arbitrary manner. |In paragraph 12(b) of
the wit petition the respondent had nerely said that "the
order of the Income Tax Oficer nade under s. 220 was
arbitrary and capricious". No other particulars were given
by the respondent in his wit petition to show in what way
the order was arbitrary or capricious. In the counter-
affidavit the allegations of the respondent have been denied
in this respect. W are of opinion that in the absence of
specific particulars by the respondent in his wit petition
it is not open to the Hi gh Court to go into the question
whet her the I ncone Tax Officer hhas arbitrarily exercised his
di scretion. In‘the result we hold that the respondent is
unabl e to substantiate his case that the i npugned notice is
in any way defective with regard toitemno. 1 i.e., tax for
the assessment year 1960-61 anpbunting to Rs. 7,056.15.
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For the reasons expressed we set aside the judgnent of
the Mysore Hi gh Court dated February 1, 1967 and order that
the wit petition/'no. 846 of 1965 filed by the respondent
shoul d be di smissed. - W accordingly allow this appeal wth
cost s.
R K P.S. Appeal al |l owed.
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