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1. Chall enge in this appeal is to the judgnent of the

Di vi sion Bench of the Al lahabad H gh Court, directing

acquittal of the respondent by setting aside the judgnent of
convi ction and sentence passed by | earned Il Additiona
District and Sessions Judge, Aligarh in Sessions Tria

No. 391/1979. Accused was convicted for of fence puni shable
under Sections 302, 364 and 201 of the Indian Penal Code,

1860 (in short the "IPC). He was awarded life inprisonnent for
each of the first two offences and five years R for the | ast one.
Al the sentences were directed to run concurrently.

2. Sans unnecessary details prosecution version as

unfol ded during trial is as follows:

In the norning of 21-2-1978 the accused-respondent
was found tal king with Nuruddin (hereinafter referred to as
"the deceased’) at about 9 '0' clock in front of hi's house where
he was pl ayi ng. The accused-respondent allegedly took him
with himand thereafter Nuruddin was not seen-and his dead
body was recovered in the night froma well. Natthu Singh
(PW4) had allegedly seen in the sane forenoon the deceased-
Nuruddi n going on a cycle with the accused-respondent. Smt.
Khat oon (PW3) nother of the deceased-Nuruddin had al so
seen Nuruddin with the accused-respondent outside her
house at about 9 A°M She had al so seen himgoing with him
Thereafter, only his dead body could be recovered froma well.
Am na (PW8) had al so seen Nuruddin tal king with the
accused-respondent outside her house in the norning of the
day of the incident. Allahdin (PW2) had gone to Hathras to
sell iron nails and had returned home at about 5 PPM Hs wife
Sm . Khatoon (PW3) had then told himthat Nuruddin had
not been seen since norning and that the accused-respondent
had taken him He was al so informed by Natthu Singh (PW4)
and others that they had seen the deceased going on a cycle
with the accused-respondent. He had then | odged the report
the sane night at 9.10 P.M

The dead body of the deceased was recovered fromthe

wel | of Raja Ramthe same night at the instance of the
accused-respondent who had all egedly been arrested by the Sl
Nar esh Pal Yadav (PW7) who had reached the village of the

i ncident at about 10 P.M Balbir (PW6) was a witness of the
recovery of the dead body of the deceased fromthe well at the
i nstance of the accused and in consequence of the disclosure
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made by hi munder Section 27 of the Indian Evidence Act,

1872 (in short 'Evidence Act’). The case was initially registered
under Section 364 | PC but was subsequently converted

additionally under Section 302 |IPC and Section 201 | PC on the
recovery of the dead body.

The dead body was subjected to postnortem whi ch was

conducted on 22-2-1978 at 3 P.M by Dr. S. K Saxena (PW1).
The deceased was aged about 7 years and about 1= day had
passed since he died. The followi ng ante-norteminjuries were
found on his person:

1. Lacerated wound 1= " x 1" x bone deep on the scalp
(L) side /2" outer to mdline, 1=" above (L) eyebrow.
2. Three abrasions in an area of 2" x 2" on the (L)
temple region varying from<" x <" to = x 2/10".

Skin of hands and feet was corrugated.

Death had occurred due to conma and asphyxia owing to
injury to brain and drowni ng.” The investigation was

undert aken _and charge sheet was filed. As noted above, the
Trial Court found the accused persons guilty.

3. In appeal, the appellant urged that the version of
prosecution is clearly unbelievable. |[|f the accused had the
notive the scenario as described by the prosecuti on does not
fit in. The Hi gh Court noted if the accused was harassi ng PW
3 and the deceased was asked to acconpany her, it is highly

i mprobabl e that nother of the deceased would |ike the
deceased to go with the accused. So far as the evidence of PW
4 is concerned it was noted that he had not stated before the
I nvestigating Oficer that the deceased was being carried by
the accused at bicycle. Accordingly the H-gh Court directed
acquittal.

4. In support of the appeal |earned counsel for the
appel l ant-State submitted that the notive was clearly
establ i shed. The accused was having aninosity towards the
famly of the deceased. Merely because PW4 had not stated
that during investigation the accused was carrying the
deceased on a cycle, sane cannot be a ground to discard the
prosecution version

5. None appeared for the respondent in spite of service of
noti ce.
6. There is no enbargo on the appellate Court review ng the

evi dence upon which an order of acquittal is based. Cenerally,
the order of acquittal shall not be interfered with because the
presunption of innocence of the accused is further

strengt hened by acquittal. The gol den thread whi ch runs

through the web of adm nistration of justice in crininal cases
is that if two views are possible on the evidence adduced in the
case, one pointing to the guilt of the accused and the other-to
hi s innocence, the view which is favourable to the accused
shoul d be adopted. The paranount consideration of the Court

is to ensure that miscarriage of justice is prevented. A

m scarriage of justice which may arise fromacquittal of the
guilty is no less than fromthe conviction of an innocent. In a
case where admi ssible evidence is ignored, a duty is cast upon
the appellate Court to re-appreciate the evidence where the
accused has been acquitted, for the purpose of ascertaining as
to whether any of the accused really commtted any of fence or
not. [See Bhagwan Singh and Ors. v. State of Madhya Pradesh
(2002 (2) Suprene 567)]. The principle to be foll owed by
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appel | ate Court considering the appeal against the judgnent of
acquittal is to interfere only when there are conpelling and
substantial reasons for doing so. If the inpugned judgnent is
clearly unreasonabl e and rel evant and convincing materials
have been unjustifiably elimnated in the process, it is a
conpel ling reason for interference. These aspects were

hi ghlighted by this Court in Shivaji Sahabrao Bobade and Anr.
v. State of Maharashtra (AIR 1973 SC 2622), Ranesh Babul a
Doshi v. State of Gujarat (1996 (4) Suprene 167), Jaswant
Singh v. State of Haryana (2000 (3) Suprene 320), Raj Kishore
Jha v. State of Bihar and Ors. (2003 (7) Supreme 152), State of
Punjab v. Karnail Singh (2003 (5) Suprene 508 and State of
Punjab v. Pohla Singh and Anr. (2003 (7) Suprene 17).

7. In the instant case the scenario presented by the
prosecuti on does not appear to be natural. Prosecution case
for establishing notive was that the accused was harassing
PW 3 and had been rebuked for that. It was also stated that
on several occasions accused wanted to sexually assault PWS8
and to ensure that she is not |eft al one, the deceased was
asked to acconpany her. Inthis background it is inprobable
and unnatural as rightly held by the Hi gh Court that PW3
woul d permt deceasedto gowith the accused and woul d not
take any precaution when she clained to have seen the
deceased in the conpany of the accused. Evidence of PW4 is
al so not acceptable. H's version in Court was that the accused
was carrying the deceased on a bicycle. He did not say so
during investigation.

8. In view of the nature of the evidence tendered by the
prosecution, the High Court was right in directing acquittal of
the respondent. W find no nmerit in this appeal which is
accordingly disnmissed. Bail bonds executed for being rel eased
on bail, stand di scharged.




