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ACT:

Cvil Services: Governnent of India O M dated Decenber
30, 1976 Procedure for making pronotions and functioning of
Departmental Pronmotion Committee--D.P.C --0One of the Menbers
of Committee not present at the neeting ' of D.P.C--
Proceedi ngs whet her vitiated.
%

Constitution of India 1950 Articles 73, 162 and 309

Cvil Services--Recruitnment and pronotion--Norns--Can be
laid down either by |law of appropriate Legislature or by
statutory service rul es-Confli ct bet ween executive

instructions and rul es--Rul es prevail

HEADNOTE

Somasundram Vi swanat h, Respondent No. 1 herein was
working as an officer in the Defence Accounts Service.
Pronoti ons to Level | & Level 11 of t he Seni or
Admi nistrative Gade of the said Service were governed by
the Indian Defence Accounts Service (Recruitnent) Rules,
95X (as anmended fromtinme to tinme) promulgated by the
President of India under the proviso to Art. 309 of the
Constitution of India. Under the Rules, recruitnents by
pronotion to the senior adnministrative posts were to be made
by Selection on nerit on the recomendations of ~a duly
constituted Departnmental Pronotion Committee. In accordance
with the said Rules, when the case of the Respondent cane
within the Zone of consideration for pronption to the cadre
of controller of Defence Accounts, the same was placed
before the Departnental Pronotion Committee, and the said
Conmittee in order to mnmke appropriate reconmendations
convened its neeting on 7.8.1986. At the said neeting one of
its nenbers i.e. the Secretary to the Mnistry of Defence
could not be present even though he was duly notified about
the date and tinme of the neeting. In his absence the
remai ning nenbers net and nade the recommendation. The 1st
Respondent was graded good’ and was not put in the Select
panel .

Aggrieved by the said decision Respondent filed a
Petition before the Central Admi ni strative Tri bunal
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Jabal pur Bench, chal | engi ng t he validity of the
recomendati ons made by the Departnment Pronmpotion Committee
and prayed for an order directing the appellant-union of

PG NO 146

PG NO 147
India--not to promote his juniors to the higher grade. The
principal contention raised by the Respondent before the
Tribunal was that the Departnental Pronotion Conmittee was
not properly constituted, as one of its nmenbers, was absent
with the result the proceedings of its meeting held on
7.8.1986 stood vitiated and recommendati on nade by it shoul d
not be acted upon. On the other hand the Deptt. contended
that the proceedings of the Conmittee were protected by the
adm nistrative instructions issued by the Government of
India with regard to the procedure to be followed by the
D.P.C. In reply thereto the 1st Respondent pleaded that the
adm nistrative instructions issued by the Government of
I ndi a could not override the rules made under the proviso to
Art. 309 of the Constitution and the sane has to be ignored.

On consideration of the rival contentions the Centra
Admi ni strative  Tribunal _canme to the conclusion that the
D.P.C. had not been properly constituted at the neeting held
on 7.8.1986 because of the absence of the Secretary to the
Govt. of India, Mnistry of Defence 'and therefore the
proceedings of the said Committee were not valid. The
Tri bunal accordingly set aside the recomendati ons nade by
the Committee and directed that a fresh D.P.C. nmay be
convened for reconsidering the agenda which was before the
Departmental Conmittee on 7. 8. 86.

The Union of India being dissatisfied with the aforesaid
order of the Tribunal appealed by special leave, to this
Court.

Di sposi ng of the appeal. the Court,

HELD: It is well settled that the nornms regarding
recruitment and promotion of officers belonging to the G vi
appropriate Legislature or by rules made under the / proviso
to Article 309 of the Constitution of India or by nmeans of
executive instructions issued ‘under Article 73 of the
Constitution of India in the case of Gvil Services’  under
the Union of India and under Art. 162 of the Constitution of
India in the case of GCvil Services under the State
CGovernments. [ 152B]

i there is a conflict bet ween t he executi ve
instructions and the rul es nade under the proviso to Article
309, the rules made under the proviso lo Article 309
prevail, and if there is a conflict between the rules made
under the proviso to Article 309 and the |aw nmade by the
appropriate Legislature the |law made by the [ appropriate
Legi sl ature prevails. [152C
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The O fice Menorandum dated 30.12.1976 1s in the nature
of conmplete code with regard to the topics dealt with by it.
Unl ess there is anything in the Rul es made under the proviso
to Article 309 whichis repugnant to the instructions
contained in the Ofice Menmorandumthe O fice Menorandum
whi ch is apparently issued under Article 73 or t he
Constitution is entitled to be treated as valid and binding
on all concerned. [153B-(

This Court does not agree with the decision of the
Central Administrative Tribunal that in the instant case the
proceedings of the Departnental Pronbtion Conmmttee on
7.8.1986 have been vitiated solely on account of the reason
that the Secretary Mnistry of Defence, one of its nenbers
was not present at the neeting of the Conmittee. The
proceedi ngs of the Departnental Pronotion Comrmittee at its
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neeting held. on 7.8.1986 are not invalid on this account.
[ 153F]

The decision of the Tribunal set aside and the case
remtted to the Tribunal to dispose it of afresh. [153G

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 3273 of 1988.

From the Judgnent and Order dated 25 11 1987 of the
Central Admi nstrative Tri bunal Jabal pur in Oigina
Application No. 68 of 1986.

P. Parneshwaran for the Appellants

G L. Sanghi Ashok Singh and S.K Agnihotri for the
Respondent s.

The Judgnent of the Court was delivered by

VENKATARAM AH. -~ J. The short question which arises for
consideration in this case is whether by reason of the
absence of one of the menbers of a Departnental Pronotion
Conmittee —at a neeting convened for the purpose of naking
recomendations regarding the pronotion of officers to
hi gher posts in the services under the Government of India
the recomrendations made by the Departmental Pronotion
Conmittee at the neeting woul d becone invalid.

The 1st respondent Somasundaram Vi swanat h was one of the
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Oficers of the Indian Defence Accounts Service who cane
within the zone of consideration for pronotion to the cadre
of Controller of Defence Accounts. |In order to make
appropriate recommendations in that behalf the Departmenta
Pronoti on Comittee convened its neeting on 7.8.1986. One of
the nenbers of the said Comrmittee was the Secretary to the
Government of India, Mnistry of Defence. Even though he had
been informed about the date and time of the neeting, he
could not be present at the neeting and in his absence the
remai ni ng nenbers of the Comm ttee made reconmendati ons. The
1st respondent was graded as 'good’ and was not enpanell ed.
Aggrieved by the decision of the Departnmental Pronotion
Commttee the 1st respondent filed a petition being Oigina
Application No. 68 of 1986 before the Central Administrative
Tri bunal , Jabal pur Bench questioning the validity of the
recomrendati ons nade by the Departnmental Pronotion Conmmittee
and praying for the issue of an order prohibiting the
appel lants frompronoting his juniors to the higher cadre.
In the course of his petition Respondent No. 1 raised many
pleas, but it is not necessary for us to refer toall of
them for the purpose of deciding the present case. One of
the contentions urged by the 1st respondent, which requires
to be considered is that the proceedi ngs of the Departnenta
Pronmotion Conmittee at its neeting held on 7.8.1986 / stood
vitiated on account of the absence of the Secretary to the
Government of India, Mnistry of Defence, who was one of the
menbers of the Committee. In reply to the above plea the
appel l ants pl eaded that the Secretary to the Government - of
India, Mnistry of Defence was not present in the neeting
due to the fact that he had to attend Parlianment on that day
and that the proceedings were protected by the departnenta
instructions issued by the Governnent of India with regard
to the procedure to be followed by the Depart ment a
Promotion Conmittees. In reply thereto the 1st respondent
pl eaded that the admi nistrative instructions issued by the
Governnment of India could not override the rules made under
the proviso to Article 309 of the Constitution of India and
had, therefore, to be ignored. The Central Administrative
Tri bunal, which heard the case, proceeded to set aside the
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recomendati ons nmade by the Departnmental Pronotion Committee
on the nain ground that the Conmmttee had not been properly
constituted at the neeting held on 7.8.1986 because of the
absence of the Secretary to the Government of India,
M nistry of Defence and, therefore, the proceedings of the
Depart ment al Promotion Conmittee were not valid. The
Tribunal directed that a fresh Departnental Pronot i on
Conmittee may be convened for reconsidering the agenda which
was before the Departnmental Pronotion Conmittee on 7 . 8
appel l ants have filed this appeal by Special Leave.
PG NO 150
Promotions to the posts in Level-I and Level-I1 of the
Senior Administrative Grade of the Indian Defence Accounts
Service are gover ned by the Indian Defence Account s
Service (Recruitnent) Rul es, 1958 (as anmended fromtine to
time) (hereinafter referred to as "t he Rul es’)
promul gated wunder - the “proviso to Article 309 of t he
Constitution of India by the President of India. Under the
Rul es recruitnents by pronpotion to the admi nistrative posts
in the Indian Def ence Accounts Service have to be nade by
selection on nerit with due regard to the seniority on the

reconmendation of a duly constituted Departnenta
Promotion Conmittee.  In Appendix Il to the Rules the
conposition of the Departnental Pronotion Commt- tees

for recommending 'eligible officers for pronotion to the
various grades of the Service has ‘been set out. The
Departnmental Promotion Conmittee for purposes of pronotion
to Level -1 and Level-I1 of the Senior Admnistrative G ade
shoul d consi st of (i) the Chairman Menber of the Union
Publ ic Service Comm ssion as Chairman, (ii) the Secretary,
Mnistry of Defence, (iii) the Financial ~Adviser (Defence
Services), and (iv) the Controller ~CGeneral of ' Defence
Accounts as menbers. The Rules do not contain the details
regarding the functions of the Departnental Pronotion

Comm ttees, the procedure to be foll owed by them and
the requisite quorumat the neetings of the Depart ment a
Promoti on Committees. These detail's had been |aid down

in a nunber of official menoranda issued by the Governnent
of India from time totime inthe form of departnenta
i nstructions prior to 30th Decenber, 1976. The Government

of India, however, i ssued an OFfice Menmorandum bearing
No. 22011/6/76-Estt(D) on 30.12.1976 consol i dati ng al
the prior admnistrative instructions governi ng t he

functioning of and the procedure to be followed by the
Departnmental Pronmotion Committees which were required to be
constituted under the several rules of recruitnent in force

in the various departnents of the CGovernment of India.

The preanble of the said Ofice Menorandum reads thus:
" OFFI CE MEMORANDUM

Sub: Procedure for making pronotions and functioning of
the Departnental Pronotion Conmittee.

The undersigned is directed to state that the Mhnistry
of Home Affairs (now the Departnment of Personnel and
Admi ni strative Reforns) have in the past issued various
O fice Menoranda on the subject relating to the constitution
and functioning of the Departnental Pronotion Commttees and
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the procedure to be followed in nmaking pronotions. Wth a
vi ew to nmaking such instructions, issued fromtime to tine,
handy and avail able at one place, it has now been decided to
consol i date al | these instructions. Accordingly t he
followi ng instructions are hereby issued on the subject for
the guidance of all the Mnistries /Departments in the
Governnment .. "

Par agraph VII of the said Ofice Menorandum which deal s
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with "the wvalidity of the proceedings of Departnenta
Pronotion Conmittees when one nmenber is absent", reads thus:

"The proceedi ngs of the Departnental Pronotion Comittee
shal | be legally valid and can be oper at ed upon
notw t hst andi ng the absence of any of its nmenbers other than
the Chairman provided that the nenber was duly invited but
he absented hinself for one reason or the other and there
was no deliberate attenpt to exclude him from the
deliberation of the DPC and provided further that the
majority of the nmenbers constituting the Depart ment al
Promotion Committee are present in the neeting.”

According to Paragraph VII of the Ofice Menorandum
extracted above, it is clear that the absence of any of the
nenbers of a Departnental Pronotion Conmittee, other than
the Chairman, would Enot vitiate the proceedings of the
Departmental Pronotion Conmittee provided that the nenber
absent has been duly invited but he absented hinmself for
sone reason and that there was no deliberate attenmpt to
exclude him from the deliberation of the Departnenta
Pronmotion Conmittee and that the majority of the nenbers
consti tuting the Departnental Pronmotion Conmittee are
present in the neeting. In the instant case the only person
who was absent at the meeting of the Departmental Pronotion
Conmittee was the Secretary to the Government of India,
M nistry of Defence who could not attend the neeting because
he had to be present /in Parliament at the sane tine at which
the Departnental < Promotion Conmittee had to neet. Th e
Chai rman of the Departnental Pronotion Conmittee was present
and the Chairnman and the other nenbers who were present
constituted the mmjority of the Departnental  Pronption
Conmittee. It was urged on behalf of the 1lst respondent that
the Ofice Menmorandum dated 30.12.1976 whi ch contained the
various adm nistrative instructions regarding the procedure
for making promotions and the functions of the Departmental
Pronot i on Commttees being nerely in the nat ure of
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administrative instructions could not override the Rules
whi ch had been pronul gated under the proviso to Article 309
of the Constitution of India.

It is well settled that the norns regarding recruitnent
and promotion of officers belonging to the Civil~ Services
can be laid down either by a |aw nade by the appropriate
Legi slature or by rules made under the proviso to Article
309 of the Constitution of India or by nmeans of executive
instructions issued under Article 73 of the Constitution of
India in the case of Civil Services under the Union of India
and wunder Article 162 of the Constitution of India in the
case of Civil Services under the State Governments. If there
is a conflict between the executive instructions and the
rules made under the proviso to Article 309 of t he
Constitution of India, the rules nade under proviso to
Article 309 of the Constitution of India prevail, ‘and if
there is conflict between the rules nade under the proviso
to Article 309 of the Constitution of India and the | aw nmade
by the appropriate Legislature the law made by t he
appropriate Legi sl ature prevails. The guestion for
consideration is whether in the instant case there is any
conflict between the Rules and the Ofice Menorandum dated
30.12.1976, referred to above. W have already noticed that
there are different rules franmed under the proviso to
Article 309 of the Constitution of India for maki ng
recruitnments to services in the different departnments and
provi sions have been made in themfor the constitution of
Departmental Pronotion Committees for purposes of nmaking
recomendations with regard to pronotions of officers froma




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 7

lower cadre to a higher cadre. But these rules are to sone
extent skeletal in character. No provision has been made in
any of themwth regard to the procedure to be foll owed by
the Departnmental Promotion Cormittees and their various
functions and also to the quorum of the Departmenta
Promoti on Committees. These details which were necessary for
the proper functioning of the Departnental Pronot i on
Conmittees, as a matter of practice, were |laid down prior to
30.12.1976 by the Government of India in the formof Ofice
Menoranda issued fromtine to tine and that on 30.12.1976 a
consol i dat ed Ofice Menorandum was i ssued cont ai ni ng
i nstructions with regard to such details which wer e
applicable to all Departnental Pronotion Conmittees of the
various Mnistries/Departnents in the Governnent of |ndia.
said OFfice Menorandum deal s with several topics, such as of
the Departnental Pronotion Committees, frequency at which
Departmental Promotion Comittees should neet, matters to be
put up for consideration by the Departnmental Pronotion
Conmittees, the procedure to be observed by the Departnenta
Pronotion Conmittees. the procedure o be followed in the
PG NO 153
case of an officer under suspension whose conduct is wunder
i nvestigation or against whom di sciplinary proceedings are
initiated or about to be initiated, validity of the
proceedi ngs of the Departmental Pronotion Commttees when a
menber is absent, the need for consultation with the Union
Public Service Comm ssion, the procedure to be foll owed when
t he appoi nti ng aut hority does  not agree with t he
recommendations of < a Departnmental Pronotion Conmittee,
i mpl enentati on of the recommendations of the Departnenta
Pronoti on Committees, ad hoc pronotions, period-of  validity
of panels etc. etc. The O fice Menorandum dated 30.12.1976,
therefore, is in the nature of a conplete code with ' regard
to the topics dealt with by it. Unless there is anything in
the Rules nmade wunder the proviso to article 309 of the
Constitution of India, which s r epugnant to the
instructions contained in the Ofice Menorandum the O fice
Menorandum which is apparently issued under article 73 of
the Constitution of India is entitle to be treated as’ valid
and binding on all concerned. In the instant case the Rules
do not contain any of these details except indicating who
are all the persons who constitute the Depart ment a
Pronot i on Conmittee. W do not, therefore, find any
repugnance between the Rules and the O fice Menorandum  In
the circunmstances we feel that the plea raised by the 1st
respondent in is additional affidavit dated 13th May, 1988
(page 132 of the Paper Book) that the O fice Menorandum is
ineffective cannot be wupheld. W do not agree wth the
decision of the Central Administrative Tribunal that in the
instant case the proceedi ngs of the Departnmental Pronotion
Commttee on 7.8.1986 have been vitiated " solely on account
of this reason viz., that secretary, Mnistry of Defence,
one of its menbers was not present”. W hold that the
proceedi ngs, of the Departmental Promption Committee at is
neeting held on 7.8.1986 are not invalid for the above
reason.

We, therefore, reverse the aforesaid part of t he
decision of the Tribunal. The Tribunal has no doubt in the
course of its order referred to certain other matters, but
we feel that it proceeded to dispose of the case mainly on
the ground that the proceedings of the Depart nent a
Promotion Conmittee dated 7.8.1986 were vitiated on account
of the absence of the Secretary to the CGovernnment of India,
M nistry of Defence at that neeting. We notice that adequate
attention has not been given to the other aspects of the
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case and according to wus those aspects require fresh

consi deration at the ands of the Tribunal. W, therefore,
set aside the decision of the Tribunal against which this
appeal is filed and remand the case to it to dispose it of

afresh in the light of the above observations. The Tribuna
is requested to decide the case within three nmonths fromthe
PG NO 154
date of receipt of a copy of this order
The appeal is accordingly disposed of. There shall
however, be no order as to costs.
Y. Lal Appeal disposed of.




