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This is an appeal preferred by the State of Punjab against the decision
of the Division Bench-of the Punjab & Haryana H gh Court in Crimnal Appea
No. 282-SB of 1995. < By the inpugned Judgment, the |earned Single Judge
acquitted the respondent for the offence under Section 18 of the NDPS Act,
1985.

The prosecution case was that on 17.5.1992, the Station House O ficer
of Police Station, Voltoha, acconpanied by ASI N rnmal Singh and LC
Bal wi nder Si ngh were proceedi ng from Amarkot to Mehnoodpura on patro
duty. Wen they reached Mehnoodpura, they saw accused Swaran Si ngh
conming fromthe opposite side. On seeing the police party, the accused
sat down by the side of the road as'if to answer the call of the nature.
Accused Swaran Singh was apprehended and he was told that he was to be
searched and if he so desired the search would be conducted in the presence
of a Gazetted Oficer or a Magistrate. The accused did not desire to be
searched in the presence of a Gazatted O ficer or Magistrate

On bei ng searched, the accused was found carrying a plastic bag and
on further search it was reveal ed that —the bag contai ned a packet w apped
in a glazed paper. The contents of the bag were suspected to be opium The
substance wei ghed about 5 kg. out of which-a quantity of 10 grans was
taken for the purpose of sanmpling. The sanple as well as the renmining
guantity of the recovered substance were seal ed and taken into possession
by the Investigating Oficer. This sanple was entrusted to the Police Station
Val t oha where the formal First Information Report was registered. The
property recovered fromthe accused along with the sanples was kept in the
Mal khana. Subsequently the sanple was sent for analysis to the Forensic
Sci ence Laboratory and the Exhibit PF certificate confirmed the sanple to
be opi um

On the side of the prosecution, PWM to PW5 were exanined. Before

the Sessions Court, the accused raised several pleas including the violation of
Section 50 of NDPS Act. The Sessions Judge held that the recovery of
opiumwas fully proved and the defence version that it was a fal se case was
not correct and that the accused had thus conmmitted the of fence puni shable
under Section 18 of the NDPS Act.

Chal | engi ng his conviction, the respondent accused preferred an
appeal before the H gh Court. The |earned Counsel for the accused raised a
pl ea that the evidence of PW1 ASI Harbhajan Singh and the evidence of PW
4 MHC Gul zar Singh and the contents of the affidavit of Constable Anup
Singh Exh. PB were not put to the accused while he was exam ned under
Section 313 Cr. PC. Therefore, these itens of evidence could not have been
used agai nst the accused and based on the decision of the Punjab & Haryana




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 5

Hi gh Court in Darshan Singh vs. State of Punjab 1995(3) Recent C.R 365,
the accused was acquitted of all the charges. This is chall enged before us.

We heard the | earned counsel for the appellant-State and the | earned
counsel for the respondent.

The evidence of PW1 was to the effect that on 17.5.1992, I|nspector
Suba Si ngh handed over to himtwo seal ed parcels pertaining to this case
bearing the inpression’'SS along with one bag and that the property was
kept in Ml khana by him On 9.6.1992, he handed over the property to PW4
MHC Gul zar Singh. During this period, there was no tanpering with the sea
of the packets. PW4 MHC Gul zar Singh deposed that he had taken charge of
the property of this case on 9.6.1992 and the property consisted of two
parcels bearing the seals 'SS and that the sanples were seal ed and he had
sent the same for chemical exam nation on 23.6.1992 through Constabl e
Anup Singh. During this period, the case property remained in his
possession and it was not tanmpered. The accused-respondent was
exam ned under Section 313 Cr. PC and he was put the follow ng questions:-

Q I't i's in-evidence agai nst you that on your personal search
by I nspector Suba Singh, aplastic bag, Exh. P.2

cont ai ni ng opi um w apped in a gl azed paper was

recovered, from which 10 gns. opiumwas taken out as

sampl e and made into a parcel and the remai ni ng opi um

4 kgs. 990 gns. was put in a separate di bba parcel, Ex.

P.1. The sanple and the parcel, Ex. P. 1, were separately

sealed with seal 'SS'. The case property was taken into
possessi on vide recovery nmeno, Ex. PC, attested by the

PW. Wat you have to say?

A. It is incorrect.
He was al so asked:

Q It is in evidence against you that the sanple of the opium
recovered fromyou was sent to the Chem cal Exam ner

who vide his report, Ex. PF, opined that it contained

havi ng 1% nor phi ne. Wat you have to say?

A It is incorrect.

He was al so asked as to why this case was charged agai nst him why

the PW had deposed against himand to a specific question as to whether he
wanted to say anything else, he answered that he was innocent and he had
been falsely inplicated in this case.

The only reason given by the | earned Single Judge of the H gh Court
for acquitting the accused is that the evidence of PW1 and PW4 was not
specifically put to the accused under Section 313 Cr. PC and it was hel d that
in the absence of these facts in the formof questions/'to the accused, the
evi dence coul d not have been used against him It “is also pertinent to note
in this regard that when PW1 and PW4 were exam ned as w tnesses, the
accused did not seriously dispute the evidence of PW1 or PW4. The only
cross exam nation was that it was incorrect to suggest that the case property
was not deposited with himand he had deposed fal sely. So al so, the
evi dence of PW4 was not challenged in the cross-exam nation except for a
general suggestion that he had been deposing falsely and that no case
property was handed over to himby PW21 Harbhajan Si ngh. Accused had
no case that the seal was ever tanpered with by any person and that there
was any case of mistaken identity as regards the sanple and that the report
of the Chem cal Anal yst was not of the sane sanple taken fromthe accused.
Except nmaking a general suggestion, the accused had conpletely adnmitted
the evidence of PW1 and PW4 as regards the receipt of the sanple, sealing
of the sane and sending it to the Chemical Analyst. This was pointed out
only to show that the accused was not in any way prejudiced by the fact of
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not havi ng been questioned by naking a specific reference to the evidence
of PW1 and PW4. As regards the questioning of the accused under Section
313 Cr. PC, the relevant provision is as follows: -

"313. Power to exam ne the accused.\027 (1) In every inquiry

or trial, for the purpose of enabling the accused personally to
expl ain any circunstances appearing in the evidence agai nst

him the court\027

(a) may at any stage, w thout previously warning the accused,
put such question to himas the court considers necessary;

(b) shal |, after the witnesses for the prosecution have been
exam ned and before he i's called on the for his defence,
guesti on himgeneral ly on the case:

Provi ded that in a sunmons case, where the court has
di spensed with the personal attendance of the accused, it may
al so di spense with his exam nation under clause (b)

(2) No oath shall be admi nistered to the accused when he is
exam ned under sub-section (1)

(3) The accused shall not render hinself |iable to punishnent by
refusing to answer such questions, or by giving false answers to
t hem

(4) The answers given by the accused may be taken into
consideration in such.inquiry or-trial, and put in evidence for or
against himin any other inquiry into, or trial for, any other

of fence which such answers may tend to show he has

comm tted.

The questioning of the accused is done 'to enable himto give an
opportunity to explain any circunstances which have cone out-in the
evi dence against him It may be noticed that the entire evidence is
recorded in his presence and he is given full opportunity to 'cross exam ne
each and every w tness exam ned on the prosecution side. He is given
copies of all docunents which are sought to be relied on by the
prosecution. Apart fromall these, as part of fair trial the accused is
gi ven opportunity to give his explanation regardi ng the evidence adduced
by the prosecution. However, it is not necessary that the entire
prosecution evi dence need be put to himand answers elicited fromthe
accused. If there were circunstances in the evidence which are adverse
to the accused and his explanation would help the court evaluating the
evi dence properly, the court should bring the same to the notice of the
accused to enable him to give any explanation or answers for such
adverse circunstance in the evidence. GCenerally. composite guesti ons
shal |l not be asked to accused bundling so many facts together. Questions
must be such that any reasonabl e person in the position of the accused
may be in a position to give rational explanation to the questions as had
been asked. There shall not be failure of justice on account of an unfair
trial.

In State (Del hi Adm.) v. Dharanpal (2001) 10 SCC 372, it was
hel d as under:

"That it is to be seen that where an om ssion, to bring the
attention of the accused to an incul patory material has occurred,
that does not Ipso facto vitiate the proceedi ngs. The accused
must show that failure of justice was occasi oned by such
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om ssion. Further, in the event of an incul patory nmaterial not
havi ng been put to the accused, the appellant court can al ways
nmake good that |apse by calling upon the counsel for the
accused to show what explanation the accused has as regards
the circumnmstances established agai nst the accused but not put
to hin.

In Jai Dev v. State of Punjab, AIR 1963 SC 612 it was observed
t hus:

"The Utimte test in determ ning whether or not the accused

has been fairly exam ned under Section 342 would be to inquire
whet her, having regard to all the questions put to him he did
get an opportunity to say what he wanted to say in respect of
prosecution case against-him |f it appears that the exam nation
of the accused person was defective and thereby a prejudice has
been caused to him that would no doubt be a serious infirmty."

I n Bakhshi sh Singh v. State of Punjab, AIR 1967 SC 752, a three
judge bench of this Court held that:

"\005. It was not all necessary that each separate piece of

evi dence in support of a circunstance should be put to the
accused and he shoul d be questioned in respect of it under that
secti on\ 005"

In Shivaji Sahabrao Bobade v. State of Mharashtra, (1973) 2

SCC 793 a three judge bench of this Court considering the fallout of onission
to put to the accused a question on a vital circunstance appearing agai nst
himin the prosecution evidence, widening the sweep of the provision
concer ni ng exam nation of the accused after closing prosecution evidence

made the foll ow ng observations:

"It is trite |law, neverthel ess fundanental, that the prisoner’s
attention should be drawn to ever incul patory naterial so as to
enable himto explain it. This is the basic fairness of a crimna
trial and failures in this area may gravely inperil the validity of
the trial itself, if consequential mscarriage of justice has fl owed.
However, where such an om ssion has occurred it does not ipso
facto vitiate the proceedi ngs and prejudi ce occasi oned by such

def ect nust be established by the accused. In the event of
evidentiary nmaterial not being put to the accused, the court

must ordinarily eschew such material form consideration. It is

al so open to the appellate court to call upon the counsel for the
accused to show what explanation the accused has as regards

the circunstance established against himnot put to himif the
accused unable to offer the appellate court any plausible or
reasonabl e expl anati on of such circunstances, the court my

assune that no acceptable answer exists and that even if the
accused has been questioned at the proper time in the tria

court he would not have been able to furnish any good ground

to get out of the circunstances on which the trial court had
relied for its conviction."

In the instant case, the accused was not in any way prejudiced by not
giving himan opportunity to answer specifically regarding the evidence of PW
1 and PW4. |If at all, the evidence of PW1 and PW4 was recorded in his
presence, he had the opportunity to cross-examnm ne the witnesses but he did
not specifically cross-exanine these two witnesses in respect of the facts
deposed by them The |earned Single Judge seriously erred in hol ding that
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the evidence of PW1 and PW4 could not have been used agai nst the

accused. The acquittal of the accused was i nproper as the evidence in this
case clearly established that the accused was in possession of 5 Kg of opium
and thereby committed the of fence under Section 18 of the NDPS Act.

In the result, we set aside the judgment of the |earned Single Judge of
the H gh Court of Punjab & Haryana and restore the judgnent of the
Addi ti onal Sessions Judge, Amitsar in Sessions Case No. 28 of 1993. The
Sessions Judge is directed to take appropriate action to apprehend the
respondent to serve out the remaining period of sentence. Fine, if deposited,
shal |l be refunded to the appellant.




