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CASE NO. :
Appeal (crl.) 183 of 2007

PETI TI ONER
DATTATRAY KRI SHNAJI GHULE

RESPONDENT:
STATE OF MAHARASHTRA & ANR.

DATE OF JUDGVENT: 09/02/2007

BENCH
CJlI K G BALAKRI SHNAN & D. K. JAIN

JUDGVENT:
JUDGMENT
(Arising out of S.L.P.(Crimnal) No. 4600 of 2006)
Wth
CRI' M NAL APPEAL NO. 184 OF 2007
(Arising out of S.L.P.(Criminal) No. 4603 of 2006)
HI TENDRA MANCHAR VI'CHARE
APPELLANT
VERSUS
STATE OF MAHARASHTRA & ANR
RESPONDENTS
D.K. JAIN, J.:
Leave granted.
2. The challenge in these two appeals is to a common

Order dated 3rd March, 2006 passed by a | earned Single
Judge of the High Court of Judicature at Bonbay,

rejecting the bail applications preferred by the appell ants.

3. The appel | ants havi ng been arrested in connection
with the sane case (C.R No. 131 of 2001), registered at
Thane Nagar Police Station for the offences punishable
under Sections 192, 217, 218, 263(a) of the lndian Pena
Code read with Sections 3(1)(ii), 3(2), 3(3), 3(4) and
Section 34 of the Maharashra Control of Organised Crine
Act, 1999 (hereinafter referred to as "MCOCA"), conmpn
guestions arise for consideration and therefore, both the
appeal s are being disposed by this judgnment. At the

rel evant time both the appellants were police officers, in-
charge of investigations in the aforenenti oned case.

Both of them were arrested on 8th Cctober, 2004.

4. The case of the prosecution against the appell ants,
in brief, is as under
5. On 16th May, 2005 appellant P.S. | Htendra

Manohar Vichare (hereinafter referred to as Vichare)
arrested one Sandeep Kandar and fake stanmps worth

Rs. 51,000/ - were seized. On the same day CR No. 131
of 2001 was registered. Vichare investigated the case
from16th May, 2001 to 22nd May, 2001. Appellant P.I
Dattatray Krishnaji Chule (hereinafter referred to as
Ghul e) took over investigations in the said case on 22nd
May, 2001. On 23rd May, 2001 one Maruti Car was
intercepted and a huge quantity of fake stanps was
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sei zed fromthe occupants of the car. Ghul e was i n-
charge of the investigations from22nd May, 2001 to 26th
Decenmber, 2001. As a result of investigations, three
charge-sheets were fil ed agai nst several persons,

i ncl udi ng one Shabbir Shei kh and Abdul Karim Ladsab

Tel gi, head of an organised crinme syndicate, engaged in
unl awful activities relating to printing of counterfeit
stanps and ot her docunents and sal e thereof. However,
subsequently, under the orders of this Court,

i nvestigations in the case were transferred to the C. B. |
and the provisions of MCOCA were invoked. As a result of
fresh investigations by the C.B.l1. cases were registered
agai nst the appel |l ants under the aforenentioned

provi sions and they were arrested on 8th Cctober, 2004.

6. The main all egations against the appellants in the
charge-sheet filed by the C'B.l., inter-alia, are: despite
havi ng come to know about the |Ilegal activities of said

Shabbi r~ Shei kh, Vi chare did not arrest himand
conspired with Ghule to aid and abet the organised crine
syndi cat e headed by Telgi to carry on their illega
activities; he neither carried out search at the offices of
Tel gi nor did he seal his property; CGhule took over
investigation with the intention to extract pecuniary
benefits for hinself; both of themdid not seal the
prem ses belonging/'to Telgi with an ulterior notive to aid
and abet the organised crinme syndicate; they deliberately
franed two persons of the rival gang on the instructions
of said Shabbir; they showed fal se recovery from one
Sandeep Kandar; recorded statenent in order to
inmplicate him registered a false conplaint (C.R No.
131/ 2001) agai nst himand al so destroyed/ fabricated
evi dence by entering into crimnal conspiracy with the
menbers of Telgi gang by misusing their official position.
7. Taki ng these circunstances i nto consideration, as
not ed above, the |earned Single Judge has rejected
application for bail preferred by the appellants.

We have heard M. T.L.V. lyer and M. Arvind
Sawant, |earned senior counsel respectively on behal f of
Gl e and Vichare and M. Sushil Kumar, |earned senior
counsel on behalf of the C B.
9. Lear ned seni or counsel for t he appel | ant s -have
submitted that no inference can be drawn on the basis of
the material on record, referred to in the inmpugned order
that the appellants had conspired or abetted comi ssion
or facilitation of the crime with which Telgi or other co-
accused were associated. It is asserted that in the
charge-sheet filed against the appellants there are no
al l egations that they had indul ged in "continuing
unl awful activities" within the neaning of Section 2(1)(d)
of MCOCA or have committed "organised crine" within
the nmeaning of Section 2(1)(e) of MCOCA. It is urged that
there is not an iota of evidence against the appellants to
hold that they belong to an "organi sed crinme syndicate"
within the neaning of Section 2(1)(f) of MCOCA. It is
thus, pleaded that Section 3 of MCOCA cannot be
i nvoked against them In the alternative, it is subnmitted
that on account of the alleged acts of om ssion and/or
conmm ssion, at the highest only Section 24 of MCOCA
may be attracted, for which offence the maxi num
puni shment provided is three years’ rigorous
i mprisonnment and the appellants having already spent
nore than two years in judicial custody they are entitled
to be enlarged on bail. It is also pointed out that sone of
the simlarly situated accused have al ready been granted
bail by this Court.
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10. Lear ned seni or counsel appearing for the CB.I.
whi | e opposing the grant of bail to the appellants, has
submitted that there is enough evidence on record to
show that the appellants had knowi ngly facilitated and
abetted the said organised crine syndicate to continue
their unlawful activities and therefore, in the teeth of
rigours of Section 21(4) of MCOCA, the appellants cannot
be rel eased on bail
11. At this juncture, it is neither necessary nor
desirable to weigh the evidence meticulously to return a
positive finding as to whether or not the appellants have
committed of fences they have been charged with.
However, as the provisions of MCOCA have been invoked
in the instant cases, in addition to the considerations,
whi ch normally weigh with the court in granting bail in
non-bail abl e of fences, the limtations inposed in the
provi sions contained in sub-section (4) of Section 21 of
MCOCA have to be borne in mnd. The said provision
cane up for consideration before this Court recently in
Chenna Boyanna Kri shna Yadav vs. State of
Mahar ashtra & Anr. and its scope and purport was
expl ai ned t hus:

"It is plain froma bare readi ng of
the non-obstante cl ause in the sub-
section that the power to grant bail by the
Hi gh Court or Court of Sessions is not
only subject to the limtations inposed by
Section 439 of the Code but is also
subject to the linitations placed by
Section 21(4) of MCOCA.  Apart fromthe
grant of opportunity to the Public
Prosecutor, the other twin conditions are:
the satisfaction of the court that there are
reasonabl e grounds for believing that the
accused is not guilty of the alleged offence
and that he is not likely to commt any
of fence while on bail. The conditions are
cumul ati ve and not alternative. The
sati sfaction contenpl ated regardi ng the
accused being not guilty has to be based
on reasonabl e grounds. The expression
"reasonabl e grounds" means somet hi ng
nore than prina facie grounds. It
contenpl at es substantial probabl e causes
for believing that the accused is not guilty
of the alleged offence. The reasonable
bel i ef contenplated in the provisions
requi res existence of such facts and
circunstances as are sufficient in
thenselves to justify satisfaction that the
accused is not guilty of the alleged
of fence. Thus, recording of findings
under the said provision is a sine qua non
for granting bail under MCOCA. "

12. Thus, in the light of what has been said above, what
needs to be considered is whether there is a reasonable
ground to believe that the appellants are not guilty of the
two of fences, they have been charged with and further

that they are not likely to commt an of fence under

MCOCA whi | e on bai l

13. Havi ng considered the matter in the |ight of the
roles attributed to the appellants in the charge-sheet, we
are of the viewthat the allegations, briefly enunerated
above, may not per se be sufficient to bring honme an




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 4

of fence falling within the anbit of Section 3(2) of MCOCA
Therefore, bearing in nnd the fact that nmaxi num

puni shent provi ded under Section 24 of MCOCA is

three years rigorous inprisonnent and the appellants

have al ready been in judicial custody for over two years,
inour viewit is a fit case for grant of bail to both the
appel | ants.

14. Consequently, the appeals are allowed and the
order passed by the High Court is set aside. It is directed
that the appellants shall be enlarged on bail on their
furni shing personal bonds in the sum of Rs.50, 000/ -

each with two sureties, each in the |ike anmount to the
sati sfaction of the Speciial Court, Pune. They shall also
remai n bound by all the conditions as stipulated in
Section 438(2) of the Code of Crimnal Procedure. They
shal | al so surrender their passports, if any, before the
Speci al Court, Pune. Needl ess to add that the afore-noted
observations on the nmerits of the allegations against the
appel l ants are tentative, purely for the purpose of these
appeal s and shal I not be construed as expression of a
final opinion-on any of the issues of fact or |aw, which
may arise for consideration during the course of trial




