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ACT:

Conpani es Act, /1956: Conpany in |iquidation--Liquidator-
Real i sati on of assets--Wether carrying on a business of the
Conpany.

I ncome Tax Act, 1961: Ss. 28, 56, 57(iii)--Conpany in
[iquidation--Sale of assets--lnvestnment of sal e proceeds in

fixed deposits-Wether a business of the company: interest
i ncome--Whether to be assessed under s. 28: -expenditures
incurred by liquidator--Deduction of--Wether adnissible

under s. 57(iii): interest accrues sui generis.

HEADNOTE:

The appellant-conpany was ordered to be wound up in
1949. In the course of its winding up the |iquidator sold
certain assets of the conpany and invested the sal e proceeds
thereof in fixed deposits with certain banks. The 1i qui dator
incurred certain expenditures on salaries, |legal fees,
travelling expenses, postage and stationery. The assessee-
conpany clainmed a deduction of the said expenses from the
interest income. The |.T.O did not allowit, and assessed
the entire interest incone as taxable u/s 56 of the |ncome
Tax Act, 1961 under the head "l ncone from other  sources"”.
The assessnent orders were confirmed by the Appellate. As-
si stant Conmi ssioner and by the Inconme Tax Appellate Tribu-
nal in appeal

On a reference by the Tribunal the High Court held that
the incone fromfixed deposit was income from ot her sources;
and it disallowed deduction of the expenditure u/s. 57(iii)
on the ground that the expenses clained were not related to
the earning of the interest incone. Aggrieved the assessee-
conpanY preferred appeal by special leave to this Court.

On the questions whether: (1) in effecting the sale and
real i sation of the assets of the Conpany in |iquidation and
investing the sane in fixed deposits the |iquidator was
engaged in the business of the conpany and the interest
incone was a business incone taxable u/s 28 of the Act and
not under s. 56 under the head "Incone from other sources",
and (2) the expenses incurred by the liquidator were in-
curred solely for the
384
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purpose of earning the interest incone so as to clai mdeduc-
tion u/s. 57(iii).
Di smi ssing the appeal, this Court,

HELD: 1. The Liquidator in nerely realising the assets
of the Conmpany could not be considered as carrying on any
busi ness of the Conpany. [387(F

2. In the instant case, the conpany before its 1iquida-
tion was engaged in the manufacture of sugar. The records
did not disclose that the Iiquidator was carrying on the
busi ness of manufacture of sugar or’ any trading activity
for the purpose of facilitating the winding up. The only
accepted fact was that the interest inconme was derived from
fixed deposits purchased out of the proceeds of sale of
assets during wi nding up. The assessee, could not be said to
have carried on any business to bring the interest incone
within the nmeaning of s. 28 of the Act and, therefore, the
interest income was liable to be assessed only wunder the
head "Income from other sources™. The Tribunal was, there-
fore, 'right in holding that the interest income in the
i nstant . ‘case was not governed by s. 28 but fell to be con-
sidered under s. 56. [387F; 388B-C, 389A- B]

Vijay Laxm Sugar MIIls Ltd. v. Conmissioner of |ncome
Tax, Delhi Central, [1972] 86 |I.T.R 402 All., affirmed.

Morvi Mercantile Bank Ltd. v. Commissioner of [|ncone
Tax, Qujarat., [1976] 104 |I.T.R 568 Quj., approved.

3.1 In conputing the inconme chargeabl e under the head
“I'ncome from ot her sources", requirenent under s. 57(iii) of
the Act is that the expenditure should have 'been incurred
"for the purpose of meking or earning such income" and the
deduction is to be made in respect of expenditure laid out
or expended whol |y and exclusively for the purpose of naking
or earning such incone. [389C-D & @

3.2 It is true that the connecti on between the expendi -
ture and the earning of income need not be direct and it may
be indirect. But since the expenditure nmust have been in-
curred for purpose of earning that income, there should be
sonme nexus between the expenditure and the earning’ of the
i ncorme. [ 389D E]

3.3 The interest accrues sui generis. The interest is
payabl e by the bank whether it is claimed or not and whet her
there is any establishment or not. [389E-F]

385

3.4 In the instant case there could be no doubt that the
expendi dure incurred by the |iquidator can by no stretch  be
said to have been incurred with the object-or for the pur-
pose of earning the interest incone. It could not be said
that the expenditure incurred was to preserve or acquire the
asset. Nor could it be said that the expenses were incurred,
for the purpose of nmmintenance of the source. The Tribuna
was, therefore, right in holding that the expenses  clainmed
were not related to the interest income and was not. a de-
duct abl e expenditure under s. 57. [390A-B; 389G

JUDGVMVENT:
CIVIL APPELLATE JURISDICTION: Civil Appeal Nos. 1103 &
1104 of 1979.
From the Judgnent and Order dated 20.3. 1978 of the
Al | ahabad High Court in |1 .T.R Nos. 428/ 72 and 542 of 1973.
Ashok Grover for the Appellant.
J. Ram Murthy, S. Rajappa and Ms. A. Subhashini for the
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conpany in Liquidation. The wi nding up order was nade by the
High Court on 8th Novenber, 1949 |land the Liquidator was
directed to subnit reports every three nonths respecting the
progress of the wi nding up proceedings and realisation of
the assets. In the course of wi nding up the Liquidator sold
certain assets and deposited the noney in fixed deposits
with certain banks. During the previous year relevant to the
assessment year 1966-67 the appellant earned by way of
interest from fixed deposits a sum of Rs.32,237.60. The
Li quidator had in the relevant previous year incurred the
foll owi ng expenditure totalling Rs. 12,379. 45:

Sal ari es Rs. 1,2 15.00

Legal fees Rs. 9,725.00

Li qui dati on expenses Rs. 538.85

T.A & D A Rs. 751.51

Post age Rs. 95.34

Stationery Rs. 53.75

Total :-- Rs. 12, 379. 45

386
The assessee-conpany cl ai ned a deduction of the above said
sum  of Rs. 12,379.45 from the  interest i ncone of

Rs. 32,237.60. The Income Tax O ficer did not allow any part
of the expenditure claimed by the assessee conmpany and
assessed the entire amunt of Rs.32,237.60 as taxable under
section 56 of the I'ncone Tax Act, 1961 (hereinafter referred
to as the ’'Act’'), /under the head '|INCOVE FROM OTHER
SCQURCES". Thi s assessnent order was confirned by the Appel-
| ate Assistant Commi ssioner and the Tribunal on an appeal

In the assessnent year 1967-68 al so the assessee earned
certain ampunts of noney by way of interest from fixed
deposits and the Liquidator incurred identical ~expenditures
as in the assessnent year 1966-67 except for the difference
in the amount. The Income Tax O ficer refused to allow any
deduction of any part of the expenditure claimed @by the
assessee. Even in this assessnent year the entire interest
i ncone was taxed under section 56 of the Act under the head
"I'ncome From Ot her Sources". The appeals flied in respect of
this assessnent year al so were unsuccessful.

In respect of both these assessnent years the follow ng
i dentical question was directed to be referred by the Hi gh
Court under section 56(2) of the Act on the refusal of the
Tribunal to refer the sane under section 256( 1):

"Whet her on the facts and in the circunstances
of the case, the assessee is entitled to the
deduction of the whole or any part of the
expenses incurred by the Liquidator ~in the
conput ati on of the assessee’s total i ncome".

It may be nmentioned that in respect of the assessnent
year 196263 the assessee had cl ai ned deduction of simmlar
expenditure from the interest income earned from fixed
deposit. At the instance of the assessee the Tribunal re-
ferred the foll owi ng question

"Whether, on the facts and in the circum
stances of the case, the sumof Rs. 13,023 .is
an adm ssi bl e charge agai nst the incone of the
previ ous year".

In the decision reported in Vijay Laxm Sugar MIIls Ltd.
v. Conmi ssioner of Income-Tax, Delhi Central, [1972] 86
I.T.R 402 Al. the Hgh Court answered that reference
holding that the incone fromthe fixed deposit has to be
considered as inconme fromother sources and only that ex-
pendi ture can be deducted which under section 57(iii) of
387
the Act can be considered as incurred for earning that
i ncome and that the expenses clained are not related to the
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earning of that incone. Accordingly the Hi gh Court answered
the question in the negative and in favour of the Revenue.
It may al so be nmentioned that the assessing officers and the
Tribunal followed this decision which was assessee’s own
case for the earlier assessment year, in the assessnents now
i n question.

The Ilearned counsel for the appellant canvassed the
correctness of the view propounded in Vijay Laxm  Sugar
MIlls Ltd. v. Conmi ssioner of |Incone-Tax, Delhi Central
(supra). The learned counsel contended that anbng the ob-
jects nentioned in the menorandum of association of the
conpany provision is made for advancing and | ending npney,
i nvest nent of the conpany’s noney and dealing in debentures,
shares, stocks and other securities and carrying on various
ot her busi nesses such as the conpany considered desirable in
lieu of any other business which it was authorised to carry
on. Therefore, in effecting sale and realising of the assets
of the conpany in Liquidation and investing in fixed depos-
its the Liquidation'was engaged i n the businesses of naking
investnment in fixed deposits. The.interest income earned
therefrom is -a business incone taxable under section 28 of
the Act and not under section 56 of the Act under the head
"Income From QG her Sources”. If this contention of his is
right the expenditure incurred by the Liquidator shall also
be considered as for the purpose of earning the above nen-
tioned incone or at least could be said-as wholly and excl u-
sively laid out or expended for the purposes of that busi-
ness and deductable fromthe total income earned by the
conpany during the relevant previous year. W are wholly at
a loss to understand how thi s argunent is possible on the
facts and circunstances of this case. As already stated the
conpany had been directed to be wound up and” a Liquidator
was appointed by the High Court as early as in 1950. The
conpany before its Liquidation was engaged in the manufac-
ture of sugar. The records do not disclose that the Liquida-
tor was carrying on the business of ‘manufacture of sugar or
any trading activity for the purpose of facilitating the
wi nding up. The statenment of facts on record show'that the
Li quidator realised certain anbunt by way of sale of the
assets of the conpany in Liquidation and it is those sale
proceeds that was invested in fixed deposit which earned the
interest. The Liquidator in nmerely realising the assets of
the conpany could not be considered as carry on any busi ness
of the conmpany. The activity of realising the assets -and
banking themin fixed deposit was in the course of wnding
up and it was not in furtherance of any business activity
388
carried on by the conpany before its w nding up

There may be cases where the Liquidator may be said to
carry on the conpany’'s business in so far as is necessary
for the winding up or facilitate the winding up or- realise
the assets of the conpany in such a way as to involve the
carrying on trade. But in this case there is no evidence in
this regard. In fact the winding up order was nmade as early
as in 1950 and nothing of the winding up activity is in
evi dence. The only accepted fact is that the interest incone
was derived fromfixed deposits purchased out of the pro-
ceeds of sale of assets during winding up. The assessee,
therefore, could not be said to have carried on any business
to bring the interest inconme within the nmeaning of section
28 of the Act and that therefore the interest inconme was
liable to be assessed only under the head "Income From O her
Sour ces".

Very near to the facts of this case is the decision
reported in Mirvi Mercantile Bank Ltd. (In Liquidation) wv.
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Conmi ssi oner of Income Tax, Gujarat, [1976] 104 |I.T.R 568
Quj. In that case the assessee a banki ng conpany was compul -
sorily wound up and its licence was suspended by the Reserve
Bank. The O ficial Liquidator realised the assets and in-
vested the noney in short termdeposit pending distribution
It was contended on behal f of the company in Liquidation
that the inconme realised by the Liquidator was business
income and that the Incone Tax Officer was not right in
treating it as "lIncone From Gt her Sources". Rejecting this
contention the Gujarat H gh Court held:
"That the assets of which the |iquidator was
seized and which he tried to realise for
pur poses of wi nding up were of capital nature
and they cannot be said to be business assets;
nor can it be said that nmerely because he was
investing the realisations, assum ng that that
was permi ssible either under the nmenorandum or
under the statute, the activities which he was
carrying on as a liquidator were those of a
busi nessman. I n the circunmstances, therefore,
we cannot uphold the contention of M. Pate
that the liquidator was naking for nerecantile
necessity theinvestment of realisations as a
busi ness for beneficial winding up of the
conpany. The Tri bunal has found as a fact that
the main business of the assessee-conpany
having gone as a result ~of the w nding-up
order, ‘there did not remain any other activity
389
which can be legitimately said to be a busi-
ness activity and whatever the |iquidator did
was nerely as a liquidator for purposes of
liquidation of the conpany".

This is indeed the viewto betaken'even in this case
al so. The Tribunal was, therefore, right in holding that the
interest income in the instant case is not governed by
section 28 but fails to be considered under section 56.

The next subm ssion of the learned counsel for the
assesee was that in the course of effecting the wi nding up
of the assessee conpany the Liquidator has been incurring
expenses such as salaries, |legal fees, travelling expenses
and other liquidation expenses and that these expenses are
al  owabl e deduction fromincone earned by way of interest
from fixed deposits in the relevant year. |In conmputing the
i ncone chargeabl e under the head "lnconme From O her
Sources", section 57(iii) provides that deduction is to be
made in respect of expenditure laid out or expended wholly
and exclusively for the purpose of making or “earning . such
i ncome. The question for consideration, therefore, is wheth-
er the expenses of the type incurred by the Liquidator in
this case can be said to have been incurred solely for the
purpose of earning the interest incone. It is true that the
connection between the expenditure and the earning of income
need not be direct and it may be indirect. But since the
expenditure nust have been incurred for the purpose  of
earning that income there should be sonme nexus between the
expenditure and the earning of the incone. There is not even
some sort of an evidence to show that the expenses incurred
by the Liquidator was to facilitate the earning or at | east
for protecting of the incone. The interest accrues SU
GENERI'S. The interest is payable by the bank whether it is
clainmed or not and whether there is any establishnment or
not. Normally there was no necessity for spending anything
separately for earning the interest. However we may hasten
to add that if any explenditure was incurred |ike comn ssion
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for collection or such simlar expenditures which may be
considered as spent solely for the purpose of earning that
incone, the position may be different. But that was not so
in this case. It could not also be said that the expenditure
incurred was to preserve or acquire the asset. Nor could it
be said that the expenses were incurred for the purpose of
mai ntenance of the source. The requirenent under section
57(iii) that the expenditure should have been incurred "for
the purpose of making or earning such i ncone" show that the
object of spending or the end or aimor the intention of
such spending was for earning the interest

390

i ncome. There could be no doubt that the expenditure incurr-
eid by the Liquidator in this case can by no stretch be said
to have been incurred with the object or for the purpose of
earning the interest incone. The Tribunal was, therefore,
right in holding that the expenses claimed are not related
to the interest income and was not a deductable expenditure
under section 57.

We are, therefore, of the viewthat the Hi gh Court
correctly answered the reference in the negative and in
favour of the Revenue. The appeals are accordingly dism ssed
with costs.

R P. Appeal s di sm ssed.
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