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ACT:

Preventive Detention Act 4 of 1950, ss. 7 and 13(2)-
Requirenents of-Translation of order and grounds thereof
nust be supplied to detenue wthin five days of
detetition--Order under s. 13(2) after revocation of earlier
order must be based on fresh facts-Necessity of application
of m nd.

HEADNOTE

On Decenber 15, 1967 the District Magistrate, Cuttack-
served an order made in exercise of power under s. 3 (1) (a)
(ii) of the Preventive Detention Act, 1950 directing that
the appellant be detained on various grounds. On Decenber
19, 1967 the appellant filed a petition in the H gh Court
chal | engi ng the order of detention on the grounds inter alia
that the order and the grounds in support thereof served
upon the appellant were witten in the English [|anguage
whi ch the appellant did not understand. On January 18, 1968
the District Magistrate supplied to the appellant an Oiya
translation of the order and the grounds. On January 28,
1968 the State of Orissa revoked the order and issued a
fresh order of detention. A translation of this order in
Oiya was supplied to the appellant. Thereafter t he
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appel l ant submtted a suppl enentary petition challenging the
validity of +the order dated January 28, 1968. The High
Court of Orissa rejected the petition filed by the appel-
I ant . Agai nst that order, with certificate granted by the
Hi gh Court the appellant came to this Court.

HELD : (i) The order of the District Mgistrate passed on
Decenber 15, 1967 ran into fourteen typed pages. Mere ora
explanation of such an order wthout supplying him a
translation in a script or |anguage which he understood,
amounted to denial of the right of being comunicated the
grounds and of being afforded the opportunity of naking a
representati on against the order. The order of the District
Magi strate not having been followed up by service wthin
five days as provided by s. 7 (1) of the conmunication to
him of the grounds on which the order was nmade nust be
deemed to have becone invalid and any subsequent detention
of the appellant was unauthorised. [231 F-H

Hari ki san v. State of Mharashtra. & Ors., [1962] Supp.1
S.C.R 1918, relied on.

(ii) The " second order dated January 28, 1968 passed by the
State CGovernnent was not passed on any fresh facts which had
arisen after the date of revocation of the first order and
was on that ground invalid: There is nothing in s. 13(2)
whi ch indicates that the expression 'revocation’ nmeans only
revocation of an/ order which is otherwise valid and
operative : ’'apparently it includes cancellation of al
orders invalid as well -as valid. [233 F-H|

The principle underlying s. 13(2) in its present formis the
outcome of insistence by Parlianment that the detaining
authority shall fully apply its mnd to and conply wth
their requirements of the statute and of insistence upon
refusal to countenance slipshod exercise of power. [234 E]
228

Basanta Chandra Ghose v. King Enperor [1945] F.C R 81
Naranj an Si ngh Nathawaan v. State of Punjab, [1952] S.C. R
395, and Shibban Lal Saksena v. State of Uttar Pradesh &
Os. [1954] S.C. R 418, referred to

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 1216 of

1968.

Appeal fromthe judgnent and order dated March 11, 1968 of
the Orissa Hgh Court in OJ.C 454 of 1967.

A S. R Chari, Yinno Bhagat, and Ravi nder Narain, for the
appel | ant .

Niren De, Solicitor-CGeneral, G R Rajagopala, and R N
Sacht hey, for the respondents.

The Judgrment of the Court was delivered by

Shah J.-By order pronounced on April 22, 1968, we - directed
that the, order passed by the State of Orissa detaining the
appel l ant under the Preventive Detention Act be, quashed.
We proceed to record our reasons in support of our order

On Decenber 15, 1967, the District WMgistrate, Cuttack
served an order nade in exercise of power under s. 3 (1 )
(a) (ii) of the Preventive Detention Act 4 of 1950 directing
that the appellant be detai ned on the grounds that he--the
appel | ant - was acting in a manner prejudicial to t he
mai nt enance of public order by commtting breaches of public
peace, indulging inillicit business in Opium Ganja, Bhang,
country liquor, riotous conduct, crimnal intimdation and
assault either by hinself or through his relations, agents
and associates as set out in the order. On Decenber 19,
1967 the appellant filed a petition in the Court of Orissa




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 3 of 8
challenging the validity of the order of detention on the
grounds, inter alia, that the order and the grounds in sup

port thereof served upon the appellant were witten in the
Engl i sh | anguage whi ch the appellant did not understand. On
January 18, 1968, the District Mgistrate Cuttack supplied
to the appellant an Oriya translation of the order and the
grounds. On January 28, 1968, the State of Orissa revoked
the order and issued a fresh order that
"Whereas the order of detention dated the 15th
Decemnber, 1967, made by t he District
Magi strate, Cuttack against Shri Hadi bandhu
Das son of |ate Ranchandra Das of Mangl abag,
town Cuttack has been revoked by the State
Governnent ~ on account of defects of fornal
nature by their order No. 396C dated the 28th
January, 1968.
And whereas the State Government are satisfied
wi-th respect to the said Hadi bandhu Das, that
with a
229
view to prevent himfromacting in any manner
prejudicial to the rmaintenance of public
order, it is necessary to detain him
Now, therefore, 1in exercise of the powers
conferred by Section 3 (1) (a) (ii) read wth
Section 4 (a) of the Preventive Detention Act,
1950, the State CGovernnent do- hereby direct
that « the said Hadi bandhu Das be  detained in

the District Jail  at Cuttack until further
orders.™
A translation of that order-in Oiya was supplied to the

appel | ant .

On February 8, 1968, the appellant subnmitted a supplenentary
petition challenging the wvalidity of. the order ' dated
January 28, 1968. The High Court of Oissa rejected the
petition filed by the appellant. Against that order wth
certificate granted by the High Court, this appeal has been
preferred by the appellant.

It is not necessary to set out and refer to | arge nunber of
grounds which were urged at the Bar in support of the appea
by counsel for the appellant, since inthe view we take the
second order dated January 28, 1968, was not passed on - any
fresh facts which had arisen after the date of revocation of
the first order, and -is on that account invalid,~ and  an
order releasing the appellant from custody nust be nade.

The rel evant provisions of the Preventive Detention Act 4 of
1950 may be set out:

S. 3(1)-"The Central Governnent or the
State Governnment may-
(a) if satisfied with respect to any person

that with a viewto preventing himfromacting
in any manner prejudicial to-

(i) the defence of India, the relations of
India with foreign powers, or the security  of
I ndia, or

(ii) the security of the State or t he
mai nt enance of public order, or

(iii) the mai nt enance of suppl i es and
services essential to the community, or
(b)

it is necessary so to do. nmke an order
directing that such person be detained."

S. 7-"(1 )YWien a person is detained in
pursuance of a detention order, the authority
maki ng t he order
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230
shall as soon as nmay be, but not l|ater than

five days from the date of detention
conmuni cate to himthe grounds on which the
order has been nade, and shall afford him the
earli est opportunity of nmaking a repre-
sentation against the order to the appropriate
Gover nment .
(2). ... ...
"Section 8 provides for the constitution of Advisory Boards,
and by s. 9 the appropriate Government is enjoined to place
within thirty days fromthe date of detention under the
order before the Advisory Board constituted by it under S. 8
the grounds on which  the order has been nade and the
representation, if any, made by the person affected by the
or der. Section 1 0 _deals with the -procedure of the
Advi sory Boards, and by S. 1 1\it is provided that in any
case where the Advisory Board has reported that there is in
its opinionsufficient cause for the detention of a person
the appropriate CGovernment- may confirmthe detention order
and continue the detention of the person concerned for such
period as it thinks fit, and in any case where the Advisory
Board has reported that there is in_ its opinion no
sufficient cause for the detention of the person concerned,
the appropriate Governnment shall revoke the detention order
and cause the person to be released forthwith. Section II1A
provi des that a person whose detention has been confirned in
pursuance of the detention order shall not be detained, for
a period exceeding twelve nonths. By S 13 power is
conferred upon the State Governnment ~and the Centra
Governnent to vacate the order of a subordinate officer made
under sub-s. (2) of S. 3, and upon the Central Government to
-revoke the order of a State CGovernnent.
Sub-section (2) of S. 13 provides :
"The revocation or expiry of a detention order
shal |l not bar the nmaking of a fresh detention
order under section 3 against the same person
in any case where fresh facts have ari
sen after
the date of revocation or expiry on-which the
Central CGovernnment or a State Government or an
officer, as the case may be, is satisfied that
such an order should be made."
It is true that on January 18, 1968, the District Mgistrate
on further consideration served a translationin Oiya of
the order and the grounds upon the appellant; but that was
after expiry ,of five days as prescribed by S. 7 of the Act.
This Court in Harikisan v. The State of Mharashtra and
others(") held that where a detenue is served with the order
of detention and the grounds in English and the detenue does
not Know English and his request for translation 'of the
grounds in a | anguage which he
(1) (1962) Supp. 2 S.C.R 918.
231
under st ood was refused on the ground that the order and the
grounds had been orally translated to himat the time when
the order was served upon hinf, the guarantee under Art.
22(5) of the Constitution was violated and the detention of
the datenue was illegal. It was observed by this Court at
p. 924 :
". . . . cl. (5 of Art. 22 requires that the
grounds of his detention should be nade
available to the detenue as soon as may be,
and that the earliest opportunity of making a
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representati on against the Order should also
be afforded to him In order that the detenue
shoul d have that opportunity, it is not suffi-
cient that he has been physically delivered
the means of -know edge with which to make his

representation. In order that the detenue
should be in a position effectively to make
his representation against the Oder, he

should have know edge of the grounds of
detention, which are in the nature of the
charge against himsetting out the kinds of
prej udi ci al acts whi ch the aut horities
attribute to him Comuni cation, in this
context, nust, therefore, mean inparting to
the detenue sufficient know edge of all the
grounds® on ~which the Order of Detention is
based. In'this case the grounds are several

and are based on nunerous speeches said to
have ~been made by the appellant hinself on
di fferent occasions . and different dat es.

Natural 'y, therefore, any oral trans

ation or
expl anati on given by the police of ficer
serving those on the detenue would not anpunt
to communication, in this context, nust nmnean
bri ngi ng hone to the det enue ef fective
knowl edge of the factsand circunstances on
whi ch the Order of Detention is based."
The grounds in support of the order served on the appellant
ran into fourteen typed pages and referred to his activities
over a period of thirteen years, beside referring to a |large
nunber of court proceedi ngs concerni ng himand other persons
who were alleged to be his associates. Mer. e ora
explanation of a conplicated order of the nature nmade
agai nst the appellant without supplying himthe translation
in script and |anguage whi ch he understood would, 'in our
j udgrent , anount to denial  of the right of bei ng
conmuni cat ed the grounds and of being af f orded the
opportunity of making a representation against the ‘order
The order made by the District Magistrate, Cuttack not
having been followed up by service within five days as
provided by s’ 7(1) of the communicationto him of the
grounds on which the order was nmade nust be deened to have
becorme invalid and any subsequent detention of the appellant
was unaut hori sed.
On January 28, 1968, the State of Orissa purported to revoke
the first order and made a fresh order. The validity of the
232
fresh order dated January 28, 1968, nmde by the, State of
Oissa is challenged on the ground that it violates the
express provisions of s. 13(2) of the Preventive “Detention
Act . In terms that subsection authorises the making  of a
fresh detention order against the same, person against . whom
the previous order has been revoked or has expired, in —any
case where fresh facts have arisen after the date of
revocation or expiry, on which the detaining authority is
satisfied that such an order should be made. The clearest
inmplication of S 13(2) is that after revocation or expiry
of the previous order, no fresh order nmay issue on the
grounds on whi ch the order revoked or expired had been nade.
In the present case the order dated Decenber 15, 1967,
passed by the District Magistrate, Cuttack, was revoked on
January 28, 1968, and soon thereafter a fresh order was
served upon the appellant. It is not the case of the State
that any fresh facts which had arisen after the date of
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revocation on which the State CGovernment satisfied that an
order under s. 3 (1)(a) (ii) may be made. There was a fresh
order, but it was not based on any fresh facts.
Counsel for the State of Orissa contended that the detaining
authority is prevented fromnaking a fresh order on the same
grounds on which the original order which had been revoked
was nmade, provided the order revoked was a valid order
initially and had not becone illegal on account of failure
to conply with statutory provisions like s. 7 or s. 9 of the
Preventive Detention Act. Counsel says that the order which
is illegal or has becone illegal is not required to be
revoked, for it has no |l egal existence. and a formal order
of revocation of a previous order which has -no |ega
exi stence does not fall within the terms of S. 13(2). He
strongly relies in support of this argument upon s. 13(2) as
it stood before it was amended by Act 61 of 1952

"The revocation of a detention order shall not

bar the naking of a fresh detention order

under section 3 against the sane person.”
The phraseology of sub-s. (2) of s. 13 before it was anended

was explicit —: there was no bar against a detaining
authority making a fresh order of detention after revoking a
previous order based on the same or other grounds. It

contained -no inplication that a fresh order may be nmde
only if it was founded on fresh grounds.

Counsel also relied in support of his  argunent Uoon the
decision of the Federal Court in Basanta Chandra Ghose V.
King Enperor(1); Naranjan Singh Nathawan v. The State of
Pitnjab (2); Shibban Lal Saksena v. The State of Uttar

Pradesh and others(3). In Basanta Chandra Ghose's case(1)
an order was

(1) [1945] F.C.R 81. (2) [1952]S. C. R 395

(3) [1954] S.CR 41

233

made under r. 26 of the Defence of India Rules on March 19,
1942. The order was revoked on July 3, 1944, and a fresh
order for detention of the detenue was passed on that very

date under Ordinance Il of 1944. It was urged on behal f of
the detenue that the authority was debarred, except on fresh
grounds., from passing a fresh order of detention after

cancel lation of an earlier order, and the Hi gh. Court was
not justified in presum ng that fresh materials must -have
exi sted when the order of July 1944 was made. Spens,  C. J.,
rejected the contention. He observed in dealing with that
ground

"It may be that in cases in which it is open

to the Court to examne the validity

of the

grounds of detention a decision that certain
all eged grounds did no+. warrant a detention
will preclude further detention on “the sane
grounds. But where the earlier order of de-
tention is held defective nerely on forma
(,rounds there is nothing to preclude a proper
order of detention being based on the pre-
exi sting grounds thenselves, especially in
cases in which the sufficiency of the arounds
is not exam nable by the Courts."

That case arose from an order of detention under O dinance

11 of 1944.

In Two latter judgnents of this Court in Naranjan Singh

Nat hawan’s case(1l) and Shibban Lal Saksena’'s case (2 )

deci ded under the Preventive, Detention Act, 1950,it was

rul ed that where the previous order was revoked on grounds

of irregularity in the order, the detaining authority was
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not debarred fromnmaking a fresh order complying with the
requirenents of law in that behalf.

Relying wupon these cases the Solicitor-General contended
that it was settled | aw before s. 13(2) was anmended by Act
61 of 1952 that a detaining authority may issue a fresh
order after revocation of an earlier order of detention if
the previous order was defective in point of form or had
become unenforceable in consequence of failure to conply
with the statutory provisions of the Act, and that by the
Anmending Act it was intended nmerely to affirmthe existing
state of law, and not to enact by inplication t hat
revocation of a defective or invalid order attracts the bar
i nposed by s. 13(2). There is, in. our judgnent, nothing in
the |anguage used by the Parlianent which, supports that.
contention. The power of the detaining authority nust be
determ ned by reference to the | anguage. used in the statute
and not by reference to any predilections about t he
legislative intent. ~“There is nothingins. 1 3 (2) which
indicates that, the expression "revocation" neans only
revocation of an order which-is otherw se valid and opera-

, (1) [1952] S.C.R 395.

(2) [1954] S.C.R 418.

234

tive : apparently it includes cancellation of all orders-
invalid as well as/valid. The Act authorises the executive
to put severe restrictions upon the personal liberty of
citizens wthout even the senblance of a trial, and nakes

the subjective satisfaction of an executive authority in the
first instance the sole test of conpetent exercise of power.
W are not concerned with the wisdomof the  Parliament in
enacting the Act; or to determne whether circunstances
exi st which necessitate the retention on the statute book of
the Act which confers upon the executive extraordi nary power
of detention for long period without trial. But we would be
loath to attribute to the plain words used by the Parlianment
a restricted nmeaning so as to nake the power nore harsh and
its operation nore stringent. The word "revocation” is not,
in our judgnent, capable of a restricted interpretation
without any indication by the Parlianent of such an
i ntention.

Negligence or inaptitude of the detaining authority .in
maki ng a defective order or in failing toconmply wth the
mandat ory provisions of the Act may in sone cases enure for
the benefit of the detenue to which he is not entitled. But
it rmust be renmenbered that the Act confers power to nmake a
serious invasion upon the liberty of the <citizen by the
subj ective determ nation of facts by an executive authority,
and the Parlianment has provided several safeguards against
m suse of the power. The very fact that a defective order
has been passed, or that it has beconme invalid because of
default in strictly conplying with the mandatory provisions
of the | aw bespeaks negligence on the part of the detaining
authority, and the principle underlying S. 13(2) is, in our
view, the outcone of insistence by the Parlianment that the
detaining authority shall fully apply its mnd to and conply
with the requirenents of the statute and of insistence upon
refusal to countenance slipshod exercise of power.

Wthout, therefore, expressing any opinion on the question
whet her the order passed by the State CGovernment on January
28, 1968, was justified, we are of the view that it was
i ncompetent by virtue of sub-s. (2) of s. 13 of the
Preventive Detention Act, 1950.

G C
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