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ACT:

| ncome- Tax- - Aseessnent--Civil Court _debarred fromsetting
aside or nodifying assessnent--Effect of partition on
payment of Incone-tax--Mere —execution or registration of
partition deed not decisive--Question of onus--Code of
Cvil Procedure, 1908 (Act V of (1908).--Indian |ncone-Tax
Act, 1922 (11 of 1922), ss. 25.A 67.

HEADNOTE:

Nagappa and his sons who forned a joint famly carried
on busi ness and they were assessed to inconme-tax and super-
tax by the Incone-tax authorities. As Nagappa did not pay
the tax assessed, 51 itens of imovable property bel onging
to the joint famly were attached and 38 itenms were actually
sold A suit was filed by the sons of Nagappa claimng a
decree decl aring t hat the assessment orders wer e
unenf orceabl e agai nst the property attached and the sale of
t he property by the revenue authorities was wi t hout
jurisdiction, void and illegal and an order restraining the
Union of India and the authorities of the State of ' Mdras
from selling the schedul ed properties or confirmng the
sal es already held. The plaintiffs contended that the itens
46 to 51 did not belong to the joint fanmly at all as these
were acquired by them with funds provided by their materna
grand-nmother and the renmaining itens of property were not
liable to be attached and sold as those had been allotted
to themon a partition of the joint famly estate on March
14, 1947, before the order of assessnment was nmade by the
| ncone-tax authorities.

The contention of the Union of India was that the
plaintiffs were not entitled to question the correctness of
the assessnent of tax in a Cvil Court because t he
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jurisdiction of the court was excluded by s. 67 of the
I ndi an I ncome-tax Act, that the plaintiffs were precluded
from setting up the plea of partition between them and
their father as their defence to the enforcenent of
liability for the paynment of tax in view of the provisions
of s. 25-A (3), that the partition was sham and not i ntended
to be operative and itens 46 to 51 were not the separate
estate of the plaintiff.
192
In another case, the High Court passed on March 5,
1947, a decree for Rs. 10.000/- against Nagappa and in
favour am of Kumaji Sure Mal. On March 14, 1947, a deed of
partition was executed by which the joint famly estate of
Nagappa and his sons was divided and separate shares were
given to Nagappa and his  sons. Kungj i got certain
properties attached in execution proceedings. A suit was
filed by the sons of Nagappa claimng that the debt incurred
by Nagappa being Avyavaharika, the plaintiffs were not
liable to satisfy the debt and Kumaji was not. conpetent to
bring to sale in execution of the decree obtained agai nst
Nagappa in -his individual capacity, the interest of the
plaintiffs in the joint famly property after the joint
fam |y status was severed and the properties of the famlies
were partitioned.

Held that boththe suits of the 'appellants nust be
di smssed. The suit /against the Union of India nust fail on
three independent grounds; The sui-t whi ch was in
subst ance one for setting aside an _assessnent was in |aw
not maintai nabl e because of s. 67 of the Indian I|nconetax
Act, 1922. In the absence of an order under s. 25-A (1),
the assessnment of the Hindu joint famly was properly nade.
Even if an order recording partition was nade, the liability
of the plaintiffs to pay incone-tax assessed on the famly

could still be enforced against themjointly and severally
under s. 25-A (2) proviso.

Under s. 25-A of the Inconme-tax Act, if at the date
when the liability to pay tax arose’ there was in existence
ajoint famly, the fax WIIl still be assessed on the /joint
famly notwithstanding its disruption after the crucia
dat e. The machinery for recovery of the tax differs
according as an order regarding partition is made or not
made. |If the Income-tax Oficer is satisfied that the joint

famly property has, since the close of the year of
account, been partiti oned anong the various nenbers  or
groups of menbers in definite portions, he must record an
order to that effect and thereupon each nenber or group of
menbers is liable, in addition to any income-tax for which
he is separately liable, for a share of the tax on_ the
income so assessed according to the portion of . the  joint
famly property allotted to him But even after/ this
apportionnent of liability for the tax assessed on'the tota
income of the joint famly, the nmenbers of the fanily or
groups thereof remain jointly and severally liable for the
tax assessed on the total income received by the famly as

such. If no order is recorded under s. 25-A (1), the famly
shall be deened, for the purpose of the Incone-tax Act, to
continue to remain a H ndu undi vi ded

193

famly. Section 25-A merely sets up nmachinery for avoiding
difficulties encountered in | evying and collecting tax

Held also, that properties itens 46 to 51 belonged to the
joint famly and were liable to be attached and sold in
enforcenent of the liability for paynment of incone-tax,
because the alleged partition between Nagappa and his sons
was a sham transaction which was not intended to be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 14

operative. The question of onus probandi is inportant in
the early stages of a case. It nay assune inportance where
no evidence at all is led on the question in dispute by
either side.’” In such a contingency, the party on whom the
onus lies to prove a certain fact, nmust fail. Wer e,
however, evidence had been |l ed by the contesting parties on
the question in issue, abstract considerations of onus are
out of place. Truth or otherw se of the case nust al ways be
adj udged on the evidence led by the parties.

Schwebo K.8&RM Firm through partner Govindan alias
Ramanat ham Chettiar v. Subbiah alias Shanmugham Chetti ar

l.L.R 1945 Mad. 138, Wallace Brothers & Co. Ltd. v. The
Conmi ssi oner of |ncone-tax, Bonbay Cty and Bonbay
Suburban District, (1948) L.R 75 1.A 86, Sir Sunder Singh
Majithia v. Conmm ssioner of \Inconme-tax, United and Centra

Provinces (1942) L.R 69 I.A.  119; Conmi ssioner of |ncome-
tax West Punjab, North \West Frontier and Delhi Provinces
V. Tribune Trust, -Lahore: (1947) L. R 74 |.A 306,
Katragadda China Ramayya v. Chirwella Venkanraju, A Il.R
1954 Mad. - 864,  Ganapatrao Vi shwanathappa V. Bhi nr ao
Sahi brao, 1.L-R 1950 Born. 414 and S. M Jakati v.S M
Borkar, [1959] S.C. R 1384, referred to.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI ON: Ci vil" Appeal's Nos. 641 and
642 of 1961.

Appeals from the judgment and decree dated April 11,
1957, of the Andhra Pradesh Hgh Court in A’S. Nos. 95 and
520 of 1952.

A. V. Viswanatha sastri, P.V. Chalapati Rau, S.N. Andley,
and Raneshwar Nath, for the appellants.

K. N. Raj agopal Sastri and R N. -Sashthey, for respondents
Nos. 1 to 4 (in CA No. 641 of 1961).
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C. Kandi ah, M Raj agopalan and K R Chaudhri, for
respondent No. 1 (in C. A No. 642 of 1961).

1963. April 19. The Judgment of the Court was delivered
by-

SHAH J.--Nagappa son of Pullanna resident Nandya
carried on business in yarn, drugs and forward contracts.
He acquired in that business a considerable estate which was
treated by himas property of the joint famly of  hinself
and his sons. Nagappa and his sons were assessed by the
I ncometax authorities to pay income-tax and supper-tax in
the status of a Hindu undivided famly as set out in the
followi ng table :--

Year of Year of Dat e of | ncome-tax and
account assess- order. super - t ax
endi ng ment . assessed.

24- 3- 44 1944- 45 25-2-48 Rs. 51,116-7-0

14- 3-45 1945- 46 25-2-48 Rs. 21, 452-1-0

2-4-46 1946- 47 31- 3-48 Rs. 21,012-13-0
Besides this amount of income-tax and supertax he was
assessed to pay penalty and excess profits tax aggregating
to Rs. 26,602/-. The total anpunt of tax due for the three
years of assessment 1944-45, 1945-46 and 1946-47 aggregated
to Rs. 1,23,233/5/-. Nagappa did not pay the tax. The
revenue authorities of the Province of Madras, at the
instance of the Inconme-tax Departnent attached 51 itens of
i movabl e property as belonging to the joint fanmly of
Nagappa and his sons and put up the same for sale under the
Madras Revenue Recovery Act |l of 1864. Qut of these 38
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itens were sold and were purchased by certain persons.
195

Kal wa Devadattam Kalwa Devarayulu and Kalwa Nand
Sankar appa (sons of Nagappa) herei nafter called
collectively "the plaintiffs --through their nother acting
as their next friend commenced suit No. 52 of 1950 in the
Court of the Subordinate Judge, Kurnool, against the Union

of India, the revenue authorities of the State of
Madr as, the purchasers of the properties at the auction
and Nagappa, claimng a decree declaring t hat t he

assessment orders made by the Incone-tax officer, Kurnool
for the years 1944-45, 1945-46 and 1946- 47 wer e
unenforceabl e against 51 itens of property of the plaintiffs
described in the schedul e and sale of their property by the
revenue authorities was wthout jurisdiction, void and
illegal", and an order restraining the Union of India and
the authorities of the State of Madras from selling the
"schedul'ed properties" or confirmng the sale already held
or that may be held after the institution of the suit. It
was the case of the plaintiffs that itens 46 to 51 did not
at any tine belong to the joint famly, having been acquired
by them with funds provided by their maternal grandnother
Seshamma, and that the remaining itens of property were
not liable to be attached and sold since these had been
allotted to themon a partition of the joint famly estate
before the order of ;assessnent was nade by  the |ncone-tax
authorities.

The suit was resisted by the Union of Indiia and al so by
the purchasers on diverse grounds. The Union_ contended,
inter aria that the plaintiffs were not entitled to question
the correctness of the assessment of tax in a CGuvil Court
because the jurisdiction of the Court in that behalf was
excluded by s. 67 of the Indian Incone-tax Act, that the
plaintiffs were in any event precluded fromsetting up the
pl ea of a partition between themand Nagappa as a defence to
the enforcenent of liability for payment of tax in view of
the provisions of s. 25A (3), that the
196
partition was shamand not intended to be operative
and that itens 46 to 51 were not the separate estate of the
plaintiffs as contended by them The purchasers (who were
i npl eaded as defendants 5 to 28) contended that there was no
invalidity in the proceedings for assessnment of tax and
t hat they having purchased those properties for the ful
amounts for which they were sold, sales in their favour
t hough not confirned were binding upon the plaintiffs.

Suit No. 52 of 1950 was tried with another suit being
suit No. 54 of 1949 of the same Court in which also the
validity of the partition dated March 14, 1947 fell to be
determ ned, between the sons of Nagappa and the firm of
Kumaji Sare Mal who were creditors under a noney decree
agai nst Nagappa. The facts which gave rise to that suit
are these: Kumaji Sare Mal filed suit No. 7 of 1944 in the
Court of the Subordinate Judge, Anantpur, against Nagappa
for a decree for Rs. 10,022-10-6 due’ at the foot of certain
transactions in yarn. This suit was disnissed by the Tria
Court on the ground that the contracts for the supply of
yarn were wagering contracts, but in Appeal No. 174 of 1945
the H gh Court of Madras decreed the suit on March 5, 1947
holding that the contracts giving rise to the liability
though specul ative were not of a wagering Character. The
Hi gh Court passed a decree for Rs. 10,000/- with i nterest
at 6 per cent fromthe date of suit and costs. This decree
was soon foll owed by the execution of the deed of
partition,dated March 14, 1947, between Nagappa and the
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plaintiffs, by which the joint famly estate val ued
approximately at Rs. 1,25,000/- was divided into four
shares. To Nagappa was allotted wunder that partition

property of the value of Rs. 31,150/and he stood liable to
satisfy debts of the value of Rs. 12,236/4/9. |In execution
of the decree in suit No. 7 of 1944 Kumaji Sare Ma
attached sone of the properties that fell to the share of
the plaintiffs
197
under the deed of partition dated March 14, 1947. bjections
to the attachment preferred under 0.21 r. 58 Code of Givi
Procedure by the plaintiffs were dism ssed by the executing
Court on July 12, 1948. The plaintiffs then filed suit No.
54 of 1949 for a decree setting aside the sumary order
passed in the execution proceeding, claimng that the
debt i ncurred by Nagappa bei ng avyavahari ka, t he
plaintiffs were not liable to satisfy the debt, and that the
firmof Kumaji Sare Mal was inconpetent to bring to sale in
execution of ~the decree obtained against Nagappa in his
i ndi vidual ~capacity, the interest of the plaintiffs in the
joint famly property after the joint fanmily status was
severed and the properties of the family were partitioned.
Conmon evi dence was recorded in the two suits.

The Trial Judge held that the properties itens 1 to
45 belonged in the relevant years of assessment to the
joint famly of Nagappa and his sons, and in the absence of
an order recording partition under s. 25A (1) of the Indian
I nconme-tax Act, the Incone-tax O ficer was bound to assess
the undivided famly even after partition on the footing
that the famly still continued to be joint. He further held
that by virtue of s. 67 of the Indian Inconme-tax Act, no
action questioning the assessnent could be entertained by
the Courts, and that there was no irregularity in the
proceedi ngs for sale. But the Court held that on March 14,
1947 division of property of the undivided fanmily was in
fact made between Nagappa and the plaintiffs: that the
partition was effected with the object of defeating the

cl ai ns of t he creditors i'ncl udi ng t he I'ncone-t ax
authorities, but it was nevertheless partition’ which
was i nt ended to be overative. The Court further held

that items 46 to 51 were not proved by the defendants to
be the joint famly property of the plaintiffs and Nagappa.
In suit No. 54 of 1949 the learned Judge held follow ng
198
Schwebo K SR M Firm through Partner Govindan, alias
Ramanat han Chettiar v. Subbiah alias Shanmugham Chetti ar
(1), that after a partition between the nmenbers of the joint
H ndu famly the sons’ share in the joint famly property
cannot be ' proceeded against in execution so as to enforce
the pious obligation of the sons to satisfy their father’'s
debts wunder a decree passed against the father alone. The
| earned Judge accordingly decreed suit No. 54 of 1949
holding that the only renedy of the firmKumgji Sare M
was to proceed by a suit to enforce the pious obligation  of
the plaintiffs to discharge the pre-partition debts.

The plaintiffs appeal ed agai nst the decree in suit No.
57 of 1950 to the High Court of Madras and the Union filed
cross-objections to the decree appealed from Firm Kungji
Sure Mal al so appeal ed agai nst the decree dismssing their
suit No. 54 of 1949. The Hi gh Court of Andhra Pradesh to
which the appeals stood transferred for heari ng under
the States Reorganisation Act 1956 held agreeing wth the
Trial Court that a suit to set aside the assessment of
i ncome-tax was not rmaintainable against the Union, and
that in any event in the absence of an order under s. 25A(I)
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of the Indian Income-tax Act, recording a partition, the
I ncome-tax authorities were bound to assess tax on the Hi ndu
undivided famly as if that status continued. The High

Court also held that the partition set up by the plaintiffs
was a transaction which was nom nal and sham ’'and that the
evi dence established that itnmes 46 to 51 were purchased with
the aid of joint famly funds and not wth ,he funds
supplied by Seshanma and therefore all the properties itnes
1 to 51 were liable to satisfy the tax liability of the
joint famly. The H gh Court also held that the firm Kumgj
Safe Ml was entitled to recover the debt due to them in
execution proceeding, there being no real partition

(1) I'. L.R (1945) WMad, 138.

199

bet ween Nagappa and the plaintiffs prior to the date of
attachnent. The Hi gh Court accordingly dism ssed both the
sui ts.

We ~will reserve for separate consideration the conmon
guesti on /which arose in these two appeals, nanely, whether
the partition by the deed dated March 14, 1947 between
Nagappa and his sons the plaintiffs was a sham transaction
Even on the footing that the partition was real and intended
to be operative, suit No. 52 of 1950 filed by the plaintiffs
agai nst the Union was bound to fail for nore reasons than
one. For the assessnment year 1943-44 the H ndu undivided
famly of Nagappa and his sons was assessed to incone-tax.
In the years 1944-45, 1945-46 and 1946-47 the famly was
al so assessed to pay income-tax, ~super-tax and excess
profits tax, as set out hereinbefore. Nagappa. rmai nt ai ned
hi s accounts according to the Telugu year. and the |ast year
of account corresponding tothe assessnent year 1946-47
ended on April 2, 1946. Under the Indian Incone Tax Act
liability to pay incone.tax arises on the accrual  of the
income, and not fromthe conputation nade by the Taxing
authorities in the course of assessnent proceedings: it
arises at a point of time not later than the close of the
year of account. As pointed out by the Judicial Conmittee of
the Privy Council in Wallace Brothers and Co, Ltd. v. The
Conmi ssi oner of |ncone-tax, Bonbay City and Bonbay Suburban
District (1):

"The general nature of the charging section is
clear. First, the charge for tax at the rate
fixed for the year of assessnent is a charge
in respect of the income of the “'previous

year,’ not a charge in respect of the _.incone
of the year of assessnment as nmeasured by the
i ncome of the previous year. X X X

Second the rate of tax for the year of
assessment may be fixed after the close of the

previ ous

(1) (1948) L.R 75 |.A 86.

200

year and the assessment will necessarily be
made after the close of that year. But the

liability to tax arises by virtue of the

charging section alone, and it arises not

later than the close of the previous year

t hough quantification of the amunt pa

yable is

post poned. "
Liability of the H ndu undivided famly of Nagappa and his
sons therefore arose not later than the close of each
account year and account period for which the tax was
assessed and it is not the case of the plaintiffs that t he
famly estate was partitioned before the liability of the
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undivided fanmily to pay tax arose. There is no dispute in
the suit filed by the plaintiffs against the Union that the
busi ness carried on by Nagappa was the business of the joint
famly. It is on the footing that the business carried on
by Nagappa was of the joint famly, and the inconme earned in
the conduct of the business and the property was joint
famly incone that the plaintiffs have filed this suit.
Under s. 25A of the Incone-tax Act, if at the date when the
liability to pay tax arose there was in. existence a joint
fam |y whi ch has subsequently disrupted, the tax will stil
be assessed on the Joint famly. The machinery for recovery
of the tax however. differs according as an order recording
partition is.nade or not made. |If the Inconme-tax Oficer is
satisfied on a claimmade by a nenber of the famly that the
joint famly property has, since the close of the. year of
account been’ partitioned anong the various nenbers or
groups of menmbers mdefinite portions, he nust’ record an
order.. to that effect and thereupon not wi t hst andi ng
anything 'containedin sub-s. (1) of s. 14 of the Act each
nmenber - .'or-group of nenbers-is liable in addition .to any
i ncome-tax_ for which he. is separately liable for a share
of the tax on the incone so assessed according to the
portion. of the .joint famly property allotted to him or
it. But even after this apportionnment of liability for the
t ax
201
assessed on the total income of the joint fanmly, the
menbers of the fanmily or groups thereof remain jointly and
severally liable for the tax assessed on the 'total incone
received by the famly as such.” If no order is recorded
tinder sub-s. (1) of S. 25A, by virtue of sub-s.  (3) the
famly shall be deened, for the purposes of the Act, to
continue to remain a Hi ndu undivided famly. Section 25A
nerely sets up rmachinery for avoidi ng difficulties
encountered in levying and collecting tax, where since the
income was received the property of the joint famly has
been partitioned in definite portions, while at the sane
time affirming the liability of such nenbers or ‘group of
nmenbers, jointly and severally to satisfy the total tax in
respect of the incone of the family as such. The ~section
seeks to renove the bar inposed by S. 14 (1) against
recovery of tax froman individual nenmber of a joint Hi ndu
famly in respect of any sumwhich he receives as a nenber
of the famly, and to ensure recovery of tax due,
notwi thstanding partition. The incidence of tax, but not
the quantumis readjusted to altered conditions.
The judicial Committee of Privy Council in Sardar Bahadur
Sir Sunder Singh Majithia v. Conm ssioner of | Ilncone-tax,
United and Central Provinces (1), analysed the schene of S.
25A as follows :-
"Section 25A is directed to the difficulty
which arose when an undivided famly had
recei ved incone in the year of account but was
no | onger in existence as such at the tinme of’
assessment. The difficulty was the nore acute
by reason of the provision- an inportant
principle of the Act-contained in S. 14 (1)
"The tax shall not be payable by an assessee
in respect of any sumwhich he receives as a
menber of a Hindu undivided famly."
(1) (1942) L. R 69 1. A 119,
202
"Section 25A deals with the difficulty in two
ways, which are explained by the rule, appli-
cable to famlies governed by the M takshara,
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that by a nere claimof partition a division
of interest nmay be effected anong coparceners
so as to disrupt the famly and put an end to
all right of succession by survivorship. It
is trite lawthat the filing of a suit for
partition may have this effect though it may
take years before the shares of the various
parties are determ ned or partition nmade by

nmet es and bounds. Meanwhile the famly
property will belong to the nenbers as it does
in a Dayabhaga famly--in effect as tenants in
conmon. Section 25A provided that if it be

found that  the family property has been
partitioned in definite portions, assessnent
may be made, notwithstanding S. 14 (1), on
each i ndividual or group in respect of his or
its share of the profits made by the undivided
famly, while holding all the menbers jointly
and severally liable for the total tax."
In-the present case no order under S. 25A (1)
was recorded. It is true, that Nagappa had
made before the l1ncone-tax Officer on January
19, 1948 the foll ow ng statenent

"I am at - present living singly. My sons
di vi ded from ne about ten nonths back. There
is a docunent to this effect. The docunent

was registered. M sons are as foll ows"
After 'recounting the nanmes of his three sons

and their respective ages, lie proceeded to
state

"The guardian to these mnor children is ny
wife. | divided my fam |y properties ' between
nysel f and my children.~ The properties

203

bel onged to our joint famly. The busi ness

al so belonged to ny joint famly."
It may be assunmed that by this statement within the ' neaning
of S. 25A it was clained "by or on behalf of any nenber of a
Hi ndu famly hitherto assessed as undivided" that a
partition had taken place anong the menbers of his famly
and that the Incone-tax O ficer was bound to make -an inquiry
contenmplated by S. 25A. But no inquiry was in fact made and
no order was recorded by the Income-tax Oficer about the
partition : by virtue of sub-s. (3) the Hndu famly
originally assessed as undivided had to be deened for the
purposes of the Act, to continue to be a Hndu undivided
famly. If by the assessnent of the famly on the footing
that it continued to remain undivided, Nagappa or his  sons
were aggrieved their renedy was to take an  appropriate
appeal under S. 30 of the Indian Incone-tax Act and not a
suit challenging the assessnent. The method of assessnent
and the procedure to be followed in that behalf are
statutory, and any error or irregularity in the assessnent
may be rectified in the mariner provided by the statute
alone, for S. 67 of the Indian Incone-tax Act bars a suit in
any Civil Court to set aside or nodify any assessnment rmade
under the Act. The Income-tax Oficer nade the assessnent
of tax under the Act : granting that he coomitted an error
in maki ng the assessnent without holding an inquiry into the
partition alleged by Nagappa, the error could be rectified
by resort to the machinery provided under the Act and not by

a suit ina dvil Court. In Commssioner of Incone-tax,
West Punj ab, North-West Frontier and Del hi.Provinces, Lahore
v. Tribune Trust, Lahore (1), the judicial Conmittee

observed
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X X X x the only renedies open to the tax-
payer, whether in regard to appeal against
assessment or to claimfor refund are

(1) (1947) 1- R 74 1. A 306, 316,

204

to be found within the four corners of the
Act. This view of his rights harnonises wth
the provisions of S. 67, x x x that no suit
shall be brought in any Gvil Court to set
aside or nodify any assessnment nmade under the

Act. It is the Act which prescribes both the
renmedy and the manner in which it may be
enforced. "

The suit filed by the plaintiffs against the
Uni on nust therefore fail on three i ndependent
grounds, each of which is sufficient to non-
sui t -t hem
(1) The suit which was in substance one for
setting aside an assessnent was in |aw not
mai-nt ai nabl e because of S. 67 of the Indian
I'ncone-tax Act ;
(2) That in the absence of an order under S
25A (1) assessnent of the Hindu joint famly
was properly nade ; and
(3) Even if an order recording partition wag
nade the liability of the plaintiffs to pay
i ncome-tax assessed on the famly could stil
be enforced against themjointly and severally
under 'S.. 25A(2) proviso.
The plea of irregularity in holding the sal e proceedi ngs set
up in the Trial Court was negatived by the Trial Court as
well as the High Court, and has not been canvassed before
this Court.
About the title of the plaintiffsto items 46 to 51 in the
schedul e annexed to the plaint, the H gh Court disagreed
with the Trial Court. These properties were purchased in
the nanmes of two of the three plaintiffs by the sale deed
Ext. A-230 dated March 15, 1944. The consideration of the
sal e deed was Rs. 23,500/-of which Rs. 5,019/-had been paid
in advance in four instalnments before March 15, 1944,
205
and the balance of Rs. 18,481/- was pai d before the Sub-
Registrar to the vendors who conveyed the properties to
Devadattam and Devarayulu two of the three plaintiffs acting
by their nother Narayanamma as their -~ guardian. The
properties having been purchased in the nanes of the two
plaintiffs the burden prim facie lay upon the Taxing
authorities to establish that the sale deed was taken for
and on behalf of the joint famly or with the aid of ~ joint
famly funds. Evidence was |led by both the sides to support
their respective versions. The Trial Court held “that the
plaintiffs’ case that their grandnother Seshanma provided
the consideration was not proved, but there was also no
evi dence to show that the consideration was provided by the
joint famly, and as the burden of proof |ay upon the Union
their case nust fail. The Hi gh Court however held that the
burden which lay upon the Union to prove that the properties
were purchased out of the joint famly funds was duly

di schar ged. The question of onus probably is certainly
inmportant in the early stages of a case. It may al so assume
i nportance where no evidence at all is led on the question

in dispute by either side; in such a contingency the party
on whom the Onus lies to prove a certain fact nust fail

Where however evidence has been led by the contesting
parties on the question in issue, abstract considerations of
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onus are out of place; truth or otherwi se of the case nust
al ways be adjudged on the evidence |led by the parties.

But in support of the case that Seshama had provided the
consideration three wtnesses PW 4, PW 5 and P.W 8
were exam ned. Seshanma had died a few nonths before
evi dence was recorded in the suit. That evidence was found
by the Trial Court as well as the Hgh Court to be
di screpant and in essential particulars so inprobable that
it could not be relied upon. P.W 4 Narayananmma plaintiffs’
not her - deposed that the properties had been
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purchased for the plaintiffs by her nother Seshamma with the
noney given to Seshanmmm" by her husband. This noney

according to Narayanama was given to Nagappa and Nagappa
paid it to the vendors in the presence of the Sub-Registrar
But this story stands wholly discredited by her admi ssion
that Seshanma’s husband and his brothers were joint in
busi ness and estate till the former’s death. Again there is
on the record a statenent nmde by Seshamma, before the
I ncome-tax aut horities, wherein she had stated that when her
husband died, she m ght have had wi th her about Rs. 4,000/-
to Rs. 5,000/- which she gaveto her daughter. Nagappa was
guestioned in regard to this statement and he suggested that
the statement was obtai ned by coercion from Seshamma by the
I nconme-tax authorities. The story that Seshamma Owned a
| arge anpunt of cash, is not supported by ‘any docunentary
evidence and it is difficult to believe that a trading
famly would not have invested the amount, if it was in
truth devised to Seshamm by. ~ her husband. In cross-
exam nati on Narayanamma altered her version. She stated
that Seshanma’s uncle had | eft everything to her as he had
no children or famly but he did riot execute any docunent
in favour of Seshamma and that at the time of his death he
stated orally that Seshamma shoul d takeall the properties
and that Seshamm and her brother knew about what she
received fromher paternal uncle. “P. W 5 Venkatsam who
was originally a clerk of Nagappa, said that he was acting
as a clerk in the enmpl oynment of Narayanama. He swore that
he had seen Seshanmma giving Rs, 6,000/to Narayanamma about
four years ago and that a nonth | ater Seshamma brought Rs.
3,000/- and gave themto Narayanamma and that about *, en
days thereafter Seshamm brought Rs. 12, 000/- and gave them
to Nagappa and Narayananma. He admtted that Seshamma had
no inmovable property other than a house which she had
bequeathed to her daughter under a will. The wtness did
not know
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how Seshamma got the anobunt. He, however, stated sonewhat
i nconsi stently wunder cross-exam nation that on the date of
registration of Ext. A-230 Seshamma had asked her daughter
"Narayanama to bring the noney.” On that day the key of the
iron safe was with Narayanamma and that Narayanamma brought
some cash which was counted and paid over to the vendors.
Both the Courts found that this witness was unreliable and a
bare reading of his recorded testinony confirnms that view
Nagappa said that Seshamma had paid the consideration for
the sale-deed, but in cross-exam nation he nade diverse
statenments which threw doubt upon the truth of that story.
He was interested in devising ways and neans for saving the
properties for the benefit of his sons. It was he who had
i nstigated and had prosecuted the suits. Hi s bare statenent
that the consideration for the sal e-deed was advanced by
Seshamma not supported by any docunmentary evidence is
unreliable, especially having regard to the statenent which
Seshamma had nade before the Incone-tax authorities. It
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nust therefore be held that the Courts below were right in
holding that the plaintiffs have failed to establish that
the properties conveyed by the sal e-deed were purchased with

the funds supplied by Seshanma. It is common ground that
the plaintiffs had no other source of income. As admitted
by Nagappa and his clerk Venkatsam, Nagappa nmade |arge

profits in his business, and Rs. 18,481/- out of the
consi derati on payable under Ext. A-230 were actually paid
to the vendors by Nagappa. There were before the Court two
ver si ons-one by the plaintiffs who alleged that t he
consi deration for the sal e-deed was supplied by Seshanma.
That version, for reasons already stated, cannot be

accept ed. On the other hand there is the version that the
funds belonged to the joint famly of which Nagappa was the
Manager and that Nagappa paid the consideration. No
docunentary evidence in -support of either version is
forthcomng :
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even Nagappa' s accounts have not been produced. But if the
noneys were actually paid by Nagappa and the story about
Seshamma having provi ded the anpbunt be disbelieved, it would
be a legitimate inference consistent with probability that
Nagappa had for purchasing the property provided the funds
out of the joint famly earnings. It appears that Kumgji
Sare Mal who are the respondents in Appeal No. 642 of 1961
had in the suit filed by themin 1942 obtai ned an order for
attachment before judgnent over the immovable property of
the joint famly in the hands of Nagappa. This attachnent
bef ore judgment was outstanding at the date of the sal edeed
Ext. A-230. This order for attachment before judgnment was
vacated when the suit was dism ssed by the Trial Court on
August 31, 1944. This circunstance inthe context ' of the
ot her evidence strongly supports the contention of the Union
that with a viewto protect the properties fromhis credi-
tors Nagappa thought of purchasing the properties in the
nanmes of his sons the plaintiffs and the consideration was
advanced by him The High Court was therefore right in
hol ding that the properties itens 46 to 51 were of ‘the joint
famly and liable to be attached and sold in enforcenment of
the Iliability for payment of income-tax. Civil Appeal No.
641 of 1961 nust therefore fail
W may now deal wth the questions which fall to be
determned in Cvil Appeal No. 642 of 1961-one of the
guesti ons being comron in Appeals Nos. 641 and 642 of 1961
Suit No. 7 of 1944 was filed by the firmKumaji Sare Mal for
damages for breach of Contract. That suit was decreed by
the High Court on Mrch 5, 1947. Wthin nine days
thereafter the deed of partition cane into existence. The
plaintiffs contended that the debts due by Nagappa to
Kurmaji Sare Mal being immoral or avyavharika their share in
the properties was not liable to be sold. In any event,
t hey cont ended,
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the shares allotted to them under the deed of partition were
not l|iable to be attached and sold in execution proceeding
in enforcenment of the decree against their father Nagappa,
and the renedy of the creditor even if the debts were not
avyavharika was to file a suit to enforce the pious
obligation of the plaintiffs and not in execution of the
decree obtained against Nagappa alone. The creditors
contended that the deed of partition was a sham transaction
and therefore they were entitled to proceed in execution
Alternatively, it was contended that even if the deed of
partition did not evidence a shamtransaction, it was open
to them as hol ders of a decree obtained before the partition
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to enforce the pious obligation of the plaintiffs to
di scharge the debts of their father in execution of the
decree, and it was not necessary for themto file a separate
suit. On the question as to the proper procedure for
enforcenent of the liability of a H ndu son to discharge the
debts of his father which are not avyavharika, where since
the passing of the decree on the debt against the father
there has been a partition between the father and son, there
has arisen difference of opinion. The Madras H gh Court in
Schwebo K S.R M.Firmv. Subbiah (1), held that the son’s
share in the property cannot be proceeded against in
execution, as the division of status brought about by the
partition wll stand, notw thstanding the avoi dance of the
partition as a fraudulent transfer. This was reaffirnmed in
a Full Bench judgnent of the Madras High Court in Katragadda
Chi na Ramayya v. Chiruvella Venkunraju (2), where the Court
hel d: -
" A son under the Hindu law is undoubtedly
liable for the pre-partition debts of the
father which are not imroral or illegal. If a
decree, however, is —obtained against t he
father alone and there is a partition of the
famly ~proper’ ties, in execution of such a
decree, the son’s share cannot be seized by
the creditor as by
(1) 1.L.R (1945) Mad. 138.
(2) A I.R (1954) Mad. 864.
210
reason of the partition the disposing power of
the father possessed by himover the son's
share under the pious obligation of the son to
di scharge the father’'s debts can no longer be
exerci sed. Wth the “partition, the power
comes to an end. The liability thereafter can
be enforced only in a suit. After partition
the son’s share can no |onger be treated as
property over which the father had a di sposing
power within the nmeaning of S. 60 Cvil P.C"
On the other hand the Bonbay Hgh Court has held in
Ganpatrao Vi shwnat happa v. Bhinrao Sahibrao that a decree
obtained against the Hindu father nay after partition  be
execut ed against the son’s interest by inpleading the son as
a party to the executing proceeding against the father
There is no clear expression of opinion by this Court  on
this question, though in S M Jakati v. SSM Borkar (2),
this Court has held that the liability of a Hndu  son to
di scharge the debts of his father which are not tainted with
imorality or illegality is founded in the pious obligation
of the son which continues to exist inthe life tinme and
even after the death of the father and which does not / cone
to an end as a result of partition of the joint famly
property: all that results frompartition is that the ' right
of the father to make an alienation comes to an end. In
that case the property of the famly was sold in execution
of a nmoney decree against the father and the sons sued to
set aside the sale in so far as is affected their interest
in the property and for a decree for possession of their
share. The Court held that it was not proved that the
l[iability which was incurred by the father was illegal or
iMmoral and the sale of the joint famly property including
the share of the sons for satisfying the debts was valid
notwi thstanding the severance of the joint famly status
ef fected before the sale was held through Court. W do not
think it necessary to express our opinion on the question
whet her the
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(1) I.L.R (1950) Bom 414.

(2) (1959) S.C.R 1384,
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renmedy of the creditor is to file a separate suit to enforce
the pious obligation of a H ndu son to discharge the debts
of his father, where since the decree against the father on
a debt there has been a severance of the joint famly
status, or whether he can proceed to execute the decree
against the son’s interest in the property, after inpleading
him as a party to the execution proceeding, for we are
definitely of the that partition was a sham transaction
whi ch was not intended to be operative.

On March 14, 1947 the deed of partition was executed and
regi stered. The object of this partition it is alleged was
to protect the interest of his mnor sons against their
father who was acting to the detrinment of his sons and was
not even living with the famly. The H gh Court relied upon
a | arge nunber of circunstances in support of its view that
the partition was nomnal. The deed was executed within a
week after the decree was passed by the H gh Court in Kungji
Sare Mal "s suit. Nagappa had acquired an extensive property
which was on acquisition treated as joint family property
and there was nothing to show that Nagappa was ill-disposed
towards his sons or was actuated by any desire to harmtheir
interest. The real purpose of the partition was to save as
much property as possible and to preserve it for his
children. The deed of partition showed apparently an equa
di stribution of property valued at Rs. 1,24,600/- into four
shares each of the value of Rs. 31,150/- but the properties
allotted to the share of Nagappa were in reality not worth
that anmount. Nagappa had also to discharge a debt for Rs.
12,236/ 4/9 -for which he was rendered |liable under the deed
and that debt could not be satisfied out of the property
allotted to him Again imedi ately after the deed of
partition, Nagappa settled upon his wife Narayananma a mgj or
fraction of that share and sold away one of the houses. The
intention
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of Nagappa to nake it appear to the Incone-tax  Departnent
that no useful purpose would be served by taking coercive
steps as the property -allotted to himand remaining after
di sposal of a good part of it as indicated above was wholly

insufficient to neet the demands of the Departnent, is
i ndeed clear. It was Nagappa who had instigated -and
prosecuted the suits. Narayanama was an- illiterate and

i gnorant worman, who knew not hi ng about Nagappa s transac-
tions, and dealings. She did not even know what property
had fallen to the share of her sons. Adm ssions nade by her
disclose that she did not mmnage the property though
apparently she was treated as the guardian of her ~sons in
the partition deed. The story that Nagappa was living wth
a mstress, and was not |ooking after the education and
wel fare of his mnor sons does not appear to be supported by
any reliable evidence. The eldest son was at the date  of
the alleged partition 14 years of age, and the youngest —was
three years old, and in the absence of any serious cause for
di fferences between Nagappa and Narayananma, partition of
the estate could not have been thought of. Wtness Singari
Seshanna D.WI. has deposed that Nagappa, his wfe and
children were living together in the famly house even at
the date of the suit and that Nagappa was collecting rents
fromall the houses. This statenent does not appear to have
been chal l enged in cross-exam nation. P.W 5 Venkatsam the
clerk of Narayananma, who claimed to be |ooking after
management of the properties on behalf of Narayanamms,
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admtted that he could not say which of the houses were
| eased and to whom he was unable’, to give any particulars
with regard to some of the houses. This ignorance on the
part of the alleged nmanager | ends support to the testinony
of Singari Seshanna D.W 1 that it was Nagappa who remained

in managenent of the property, and that the famly I|ived
together and in fact there was no disruption of the joint
famly. It is true that many docunents were produced to
show t hat
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the properties were entered in the names of the sons after
the deed of partition. 1t also appears that taxes were paid
separately in respect . of the houses to the | oca

Municipality and receipts. were issued in the nanes of
persons in whose nanes they stood in the nunicipal records.
But these receipts do not show the names of the persons by
whom the anmounts-acknow edged.in the receipts were paid.
The Hi gh Court has believed the evidence of Singari Seshanna
DW | that it was Nagappa who continued to renmain in
nanagenent . It "is true that the plaintiffs have |ed
evi dence of two witnesses P.W6 and P.W 7 who have deposed
that they had assisted in making the partition. The deed of
partition was undoubtedly executed and was registered, but
the nere execution of the deed is not decisive of the

guestion whether /it ~was intended to be effective. The
circunst ances disclosed by the evidence clearly show that
there was no reason for arriving at a -partition. Counse

for the plaintiffs' practically conceded that fact, and
subm tted that Nagappa' s desire to defeat his creditors, and
to save the Property for his sons, was the real cause for
bringing the deed of partition into existence. Counse
claimed however that Nagappa had adopted the  expedi ent of
affecting a partition with the object ~of putting the
property out of the reach of his creditors, and the
genui neness of that partition should not be pernmitted to be
blurred by the unmeritorious object of Nagappa. But the
continued nanagenent of the property by Nagappa since the
partition, and the interest shown by himin prosecuting the
suits do clearly support the inference that the deed of
partition was a nom nal transacti on which was never i ntended
to be acted upon and was not given effect to. |If it be held
that the partition was a shamtransaction the plaintiffs’
suit or setting aside the summary order passed in execution
proceeding on the application filed by the plaintiffs for
setting aside the attachnment nust fail
214
The Appeal No. 642 of 1961 nust therefore also fail
Both the appeals are therefore dism ssed with costs.

Appeal s di sm ssed




