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ACT:

Punj ab Police Rules, 1934, Rule 12.14. (3) constitution-
al wvalidity of--Authorising the grant of preference of
appoi ntnent in favour of sons and near rel atives of persons
serving in t he poli ce service
whet her - - Consti tutional --Constitution of I|India, 1950, Arti-
cles 16(2) and Article 14(1).

HEADNOTE

Del hi Police (Appointment and Recruitment) Rules, ' 1980,
Whet her supersedes the earlier Punjab Police Rules, 11934,
though it is deenmed to be in force by virtue of  section
149(2) of the Delhi Police Act, 1978--Construction of a New
I aw.

Del hi Police Act, 1978, sections 147 and 149--Scope and
effect of, explained--Rules 30 and 32 of the 1980 Police
Rul es.

The Del hi Police Act, 1978 (Act 34/78) which cane -into
force with effect from1l.7. 1978 by virtue of section 149
thereof repealed the earlier Act of 1861. However, the first
proviso to section 149(1) provided that all-rules and stand-
ing Oders (including the Punjab Police Rules, as in force
in Del hi) nade under the Police Act, 1861 would be in so far
as they were consistent with the Act may be deened to .~ have
been respectively nade under the Act. Consequently the /said
1934 Rules continued to be in force even after the comrence-
ment of the Act. By virtue of the authority vested under
section 147(2)(a) of the 1978 Act, the Lt. Governor of Delh
promul gated the Del hi Police (Appointment and Recruitnent)
Rul es, 1980. The said Rules which came into effect from
31.12.80 were anended twice--in 1983 and 1985. By the newy
added Rule 32 on 2.5.83, all provisions contained in the
Punjab Police Rules as applicable to the Union Territory of
Del hi were repeal ed. Wiile under the earlier Rule 12.14.(3)
of the Punjab Police Rules, sons and near relatives of
persons who have done good service in Punjab Police or in
the Arnmy had preference in recruitnment, under the new Rule
9(vi)(d)(ii) relaxation of the age limt alone was provided
for "for sons of police personnel who die in service".
Despite this Rule position, the Deputy Conmi ssioner of
Police Headquarters (1), Delhi, by his order dt.3. 10.81,
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relaxed the rules relating to the qualifications in favour
of the sons or wards of Delh
50

Policemen wupto the linmt of 71/2%of the total selection
Accordingly the police authorities in charge of the selec-
tion of candi dates recomended 259 candi dates out of a tota
of 420 candi dates who cane within the category of wards of
Pol i cenen/ Cl ass |V enpl oyees to the Del hi Adnministration for
seeki ng approval of the conpetent authority.

Al'l the 23 appellants were eligible to be considered for
the appointment as Constables in the Iight of the order of
rel axati on dated 3.10.81, but even they were not sent up for
training which they had to undergo before the appointnent
because six of themwere found to be ineligible since their
brothers had already been recruited in the Police Departnent
by relaxing the rules of appointment in their favour. 15 of
them were refused perm ssion to join the training course on
the ground that the Adm nistrator (Lt. Governor of Union
territory of Delhi) had not relaxed the qualifications in
their cases. Two of them however, had in fact received a
letter stating that the Administrator (Lt. Governor of the
Union territory of Del hi) had-accorded sanction for relaxa-
tion for recruitnent in their cases and they could join the
training course wth effect from 15.6. 1982 but Ilater on
they were al so denied adnmission into the Police force be-
cause their brothers had been recruited earlier in the Delh
Police service after according relaxation.  The order of
relaxation in their favour had, therefore, been w thdrawn.
The appellants who were thus aggrieved by the denial of
adm ssion into the service preferred the wit petition in
the High Court for the issue of wit of ~mandamus to the
Del hi Administration to appoint them as Constables on the
ground that they satisfied the qualifications prescribed by
the rules read with the order of relaxation dated 3.10. 1981

A learned Single Judge of the Delhi High Court allowed
the wit petition and held that the Punjab Police Rules,
1934 continued to remain in force even after the pronul ga-
tion of the Rules which canme into force on 31.12,1980 and
the cases of the appellants were protected by the rel axation
order dated 3.10.1981 issued by the Deputy Conmi ssioner of
Police and the fact that any of the brothers of the appel-
| ants had been appointed earlier under the cover of sinmilar
order of relaxation did not disentitle the appellants to
claimthe benefit of the order of relaxation

Aggrieved by the said decision, the Union of India and
the Del hi Administration flied a Letters Patent Appeal. The
appeal was all owed hol ding; (a) that on the promulgation of
the Rules with effect from 31.12.1980, rule 12.14.(3) of the
Punjab Police Rules, 1934 which dealt with the subject of
appoi ntnent of Constables stood repeal ed; (b) that /under
Rule 30 of the Rules the power to relax the Rules in appro-
priate
51
cases having been vested with the Adm nistrator. (Lt. Gover-
nor of the Union territory of Delhi) the order of relaxation
i ssued by the Deputy Conmi ssioner of Police on 3.10.1981 did
not give any right to the appellants for enlistnent as
Constabl es unless relaxati on was granted by the conpetent
authority i.e. the Admnistrator (Lt. Governor of the Union
territory of Delhi) and the nere fact that a candidate was
successful in the test by itself would not give hima right
to enlistrment; (c) that since by its letter dated April 3,
1982 the Del hi Administration had deci ded that only one son
of a police officer would be considered for grant of such
rel axation the appellants whose brothers had already been
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enployed in the police service on the basis of an earlier
order of relaxation were not entitled to be recruited by
rel axing the Rules once again. Hence the appeal by specia
| eave.

Di sm ssing the appeal, the Court,

HELD: 1. 1 The claimnade by the appellants for the
relaxation of the Rules in their cases only because they
happen to be the wards or children or relatives of the
police officers has got to be negatived since their claimis
based on 'descent’ only and others will thereby be discrim-
nat ed agai nst as they do not happen to be the sons of police
officers. Any preference shown in the matter of public
enpl oyment on the ground of descent only has to be declared
as unconstitutional. [65F(F

1.2 While it nay be pernissible to appoint a person who
is the son of a police officer who dies in service or who is
i ncapacitated while rendering service in the Police Depart-
ment, ~a provision which confers a preferential right to
appoi ntnent on the children or wards or other relatives of
the police officers either in service or retired nerely
because they happen to be the children or wards or other
relatives of such police officers would be contrary to
Article 16 of the Constitution. Opportunity to get into
public service shoul'd be extended to all the citizens equal -
Iy and shoul d not be confined to any extent to the descend-
ants or relatives of a person already in the service of the
State or who has retired fromthe service. [64B-D

Gazul a Dasaratha Ranma Rao v. The State of Andhra Pradesh
JUDGVENT:

2.1 It is well settled that when a conpetent  authority
nakes a new law which is totally inconsistent. with the
earlier law and that the two cannot ~stand  together any
longer it nmust be construed that the earlier law had been
repeal ed by necessary inplication by thelater |aw Apply-
52
ing the above test it has to be held in this case that rule
12.14 and rule of the Punjab Police Rules, 1934 stood re-
peal ed with effect from Decenber 31, 1980 and rule 32 of the
Rul es which was introduced by way of anmendnent on My 2,
1983 had not the effect reviving rule 12.14 and rule 12.. 15
of the Punjab Police Rules, 1934 and Keeping them alive
beyond Decemnber 31, 1980 upto May 2, 1983. [63A-C]

2.2 Rule 32 of the Delhi Police (Appointnent and Re-
cruitment) Rules, 1980 had been introduced by way of abun-
dant caution, although in fact the Punjab Police Rules, 1934
ceased to be in force on 31. 12. 1980 and the nere ~-addition
of Rule 32 did not have the effect of keeping the 1934 Rul es
alive after 31.12.80. [62D E]

2.3 Section 149(2) of the Delhi Police Act. no - doubt
provided that the rules franmed under the Police Act of 1861
woul d continue to be in force after the Act came into force
in so far as they were consistent with the Act but ‘at the
same time section 147 of the Act authorised the Adm nistra-
tor (Lt. Governor of the Union territory of Delhi) to make
rul es regarding recruitnent to, and the pay, allowances -and
all other conditions of service of the nenbers of the Delh
Police wunder clause (b) of section 5. It is not disputed
that rule 12.14 and rule 12.15 of the Punjab Police Rules,
1934 and the rules pronul gated on Decenber 31, 1980 dealt
with the identical subject, nanely, the appointment and
recruitment of Constables to the Delhi Police service.
Therefore, on the promul gation of the Rul es on Decenber 31
1980 which covered the subject dealt with by rule 12.14 and
rule 12.15 of the Punjab Police Rules, 1934 had the effect
of repealing by necessary inplication rule 1,2.14 and rule
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12. 15 of the Punjab Police Rules, 1934 even though initially
there was no express provision in the Rules to the effect
that rule 12.14 and rule 12.15 of the Punjab Police Rules,
1934 stood repealed with effect from Decenber 31, 1980.
[ 62D H; 63A]

2.4 The appellants cannot rely upon rule 12.14(3) of the
Punj ab Police Rules, 1934 which provided that "sons and near
rel ati ves of person who have done good service in the Punjab
Police or in the Arny shall, subject to the consideration
i mposed by rule 12.12 have preference over the other candi-
dates for police employnent”. Under rule 30 of the Rul es any
rel axati on should be made by the Admi nistrator (Lt. Governor
of the Union territory of Delhi) and not by the Deputy
Conmi ssi oner of Police. Thus no reliance can be placed on
the order of relaxation passed by the Deputy Conmm ssioner of
Police on 3.10.1981 and since by the letter dated April 3,
1982 the Delhi Administration had inposed an additiona
condition in respect of the wards of Delh
53
Pol i cenen/ Class 1V enployees that only one son of police
personnel/ Class |V enpl oyee woul' d be consi dered for gram of
such relaxation the appellants cannot claimthat they were
entitled to be recruited because adnittedly their brothers
had already been recruited in the Del hi Police service on
the basis of an earlier order of relaxation. [63C F]

&

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2547 of
1985.

From t he Judgnent and Order dated 15.5.1984 of the Delh
H gh Court in L.P.A No. 157 of 1983
S.A K Dar and P.D. Sharma for the Appellants.

Anand Prakash, N.D. Garg, Mss Sushnma Relan for the
Respondent s.
The Judgrment of the Court was delivered by

VENKATARAM AH, J. The above appeal by special /|eave
arises out of a wit petition filed by the appellants/in the
H gh Court of Delhi for the issue of a direction to the
Del hi Administration to appoint them as police Constables.

Prior to the comng into force of the Delhi Police Act,
1978 (Act No. 34 of 1978) (hereinafter referred to as ’'the
Act’) with effect fromthe 1st day of July, 1978, there was
in force in the Union territory of Delhi the Police Act,
1861. On the commencement of the Act, the Police Act, 186 1
ceased to be in force in Delhi by virtue of section 149 of
the Act. The first proviso to section 149(1) of the  Act,
however, provided that all rules and standing worders /(in-
cluding the Punjab Police Rules, as in force in Delhi) nmade
under the Police Act, 1861 would be in solar as they were
consistent with the Act be deened to have been respectively
made under the Act. Accordingly the Punjab Police Rules,
1934 as in force in Del hi which had been enacted under the
Police Act, 1861 continued to be in force even after the
conmencenent of the Act. Chapter 12 of the Punjab Police
Rul es, 1934 contained the rules relating to the appointnents
and enrolnments of Assistant Superintendents of Police,
Deputy Superintendents of Police, |Inspectors, Sergeants,
Assi stant Sub-Ilnspectors, Range Auditors, Head Constables
and Constables. Recruitment to the cadre of Constables was
done under rules 12.12 to 12.22 of the Punjab Police Rules,
1934. Rules 12.14 and 12.15 dealt with the status of the
recruits,
54
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the qualifications, age and the physicial standards which
the recruits had to satisfy. Rules 12.14 and 12.15 of the
Punjab Police Rules, 1934 read as foll ows:

"12.14. Recruits--Status of. (1) Recruits shall be of good
character and great care shall be taken in selecting men of
a type suitable for police service fromcandi dates present-
i ng thensel ves for enrol nent.

(2) The enlistnent in the police of @urkhas of
Nepal ese nationality is absolutely forbidden. The enli st nent
of Gurkhas, who can prove British nationality or continuous
domicile, is permtted, but only with the formal sanction of
the Deputy Inspector-Ceneral. Before giving sanction the
Deputy Inspector-General should verify the nationality of
the proposed recruit by a reference to the recruiting Ofi-
cer for Gurkhas.

(3) Sons and near relatives of persons who have
done good service in the Punjab Police or in the Arny shall,
subject” to the consideration inposed by rule 12.12 have
preference over the other candidates for police enpl oynent.

12.15. Recruits--age and physical standards of. (1)
Recruits shall be not nore than 25, or |ess than 18 years of
age, at the time of enrolnent, and shall have a m ninmm
hei ght of 5 -7" and normal chest neasurenent of 33", wth
expansi on of 11/2 inches.” These, physi cal  standards shall not
be relaxed without the general or special sanction of the
Deputy | nspector-GCeneral. A general reduction of the stand-
ard may be all owed by Deputy |nspectors-Ceneral in the case
of special castes or classes, which provide 'desirable re-
cruits, but whose general height does not cone up to that
prescribed. 1In such cases a standard of chest neasurenent
and general physique shall be fixed, which will permt the
enlistment of strong and well-proportioned youths of the
class in question.

(2) The greatest care shall be taken to ensure that
the age of every police officer is correctly recorded at the
time of his enrol ment and appointnment. The record then made
beconmes of utnbst inportance when the question arises of
55
an officer’s fight to pension, and is accepted as decisive
in the absence of full proof both that the original entry
was wong and that the date of birth originally -given was
due to a bona fide m stake.

A copy of this rule shall be pasted inside the
cover of the recruit register (form 12.13) and the attention
of the Civil Surgeon shall be drawn to it."

Section 147 of the Act authorises the Admnistrator (Lt.
CGovernor of the Union territory of Delhi) to make rules for
carrying out the purposes of the Act. C ause (a) of section
147 (2) of the Act expressly states that such  rules nmay
provide for recruitnment to, and the pay, allowances and al
other conditions of service of the nmenbers of, the ' Del hi
police wunder clause (b) of section 5. In exercise of the
said power the Adm nistrator (Lt. Governor of the ‘Union
territory of Delhi) pronulgated the Del hi Police (Appoint-
ment and Recruitment) Rules, 1980 (hereinafter referred to
as "the Rules") providing for the appointnments of [|nspec-
tors, Sub-Inspectors, Assistant Sub-Ilnspectors, Head Consta-
bles and Constables. Rule 9 of the Rules laid down the
procedure for the recruitnent of the Constables. The said
rule, as it was originally promul gated, read as foll ows:
"9. Recruitnent of Constables.--Delhi being a cosnopolitan
city, it is inperative to attract candidates fromall parts
of the country.

(ii) The recruitnment of constables shall be done
twice a year in the nonths of January and July by the Board
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to be nom nated by Conm ssioner of Police as per rule 8.
(iii) The Conm ssioner of Police may also order
special recruitnent at any tinme if there are sufficient
nunber of vacancies and the panels prepared earlier have
exhaust ed.
(iv) A panel shall be drawn up of selected candi-
dates on the basis of existing and anticipated vacancies.

This panel shall be valid till the next recruitnment is held.
(v) Physical, educational, age and other standards

for recruitment to the rank of constables shall be as

under: -

56

(a) Age 18- 21 years Rel axabl e by 5 years for

(i) Schedul ed Cast e/ Schedul ed
Tri bes candi dat es
(iii) Sportsnen of distinction.
(iid) Ex-servicemens per rule 28
of these rules.

(b) Hei ght 170 Centi - Rel axabl e by 4 centineters
nmeters for residents of HIl area
e.g. @irkhas, Garwalis.
(c) Chest 170 Centi - Rel axabl e by 2 centineters
net ers for residents of hil
ar eas.
(d) Educa- Matric/ Rel axabl e 'up to 9th pass
tional Hi gher only for:-
Qualifi- Secondary (i) Bandsnen, -buglers,
cation 10t h of nmount ed Const ables, drivers,
10 plus 2 despatch riders etc.

(ii) for sons of police
personnel who die in service

(e) Physi cal Sound state No rel axation perm ssible.
st andard of health, free

from defect/

deform ty/

di sease, vision
6/ 12 w t hout

gl asses both
eyes, free
from col our

bl i ndness.

(f) Reserva- (i) For Scheduled Castes,
tion of Schedul ed Tri bes, Ex-service-
vacanci es nen etc. as per orders issued

by CGovernnent fromtine
to tinme.

(ii) For sons of police
personnel not nmore than 5
% of vacanci es.
57
(vi) The Conmi ssioner of Police shall frame stand-
ing orders prescribing application forms and detail ed proce-
dure to be followed for conducting physical efficiency,
physi cal measurement, witten tests and viva-voce for regu-
| ati ng the above nmentioned recruitnent.

The Rul es were anended by the Adm nistrator (Lt. Gover-
nor of the Union territory of Delhi on May 2, 1983 and one
of the amendments nmade on that occasion was the addition of
rule 32 to the Rules. The new rule 32 of the Rules read as
fol | ows:

"All provisions contained in the Punjab Police Rules as
applicable to the Union territory of Delhi, relating to
appoi ntnents and recruitnment of enployees are hereby re-
peal ed, subject to the provisions as contained in the provi-
sos to sub-section (1) and (2) of section 149 of the Del hi
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Police Act, 1978."

The Rules were again anended in 1985. On that occasion
rule 9 of the Rules which provided for the recruitnent of
the Constables was amended but we are not concerned with
these anendnments nmade in the year 1985 since we are con-
cerned in this case with the rules which were in force prior
to the above said anendnent. Rule 30 of the Rules which is
rel evant for purposes of this case reads as foll ows:

"30 Power to relax.--Wen the Adm nistrator is of
the opinion that it is necessary or expedient so to do, he
may, by order, for reasons to be recorded in witing, relax
any of the provisions of these Rules with respect to any
class, category, or persons or posts or in an individua
case."

As stated at the commencenent, this appeal arises out of
the wit petition bearing no. CW.P. No. 1891 of 1982 on
the file of the High Court of Delhi filed under Article 226
of the Constitution. The said wit petition was filed by 23
petitioners, who were applicants for the posts of Constables
in the Delhi Police Force governed by the Act. They prayed
for the -issue of a wittothe Delhi Administration to
appoint them as Constablesand for other consequentia
reliefs. None of themwas fully qualified to be recruited as
a Constable wunder the Rules. But being the sons of Delh
pol i cemen, they depended upon an order date 3.10.1981 passed
by the Deputy Comm ssioner of Police Headquarters (I) Delh
under which he had rel axed the rules relating
58
to the qualifications in favour of the sons or wards of
Del hi  policemen. The relevant part of the said order dated
3.10. 1981 reads thus:

"The wards of Del hi policenmen-should be given the
foll owi ng concessions in age, educational qualifications and
physi cal standards, etc., for recruitment as Constables in
Del hi Police: -

1. Age Upto 25 years
2. Educat i onal 9th Pass
Qualifications
3. Hei ght -5 - 5"
4. Chest --2" ‘Relaxation
All those wards of Del hi Police Personnel who

conform to the qualifications |laid down above should  be
allowed to appear in the physical and witten tests.  Their
forns should be accepted as it was being done before the
i ntroducti on of New Rul es.

The last date for acceptance of forms  nmay be
enhanced from 3rd OCct., 1981 to 15th October, ~ 1981 and
fornms should be sold during holidays al so.

sd/ - A K Aggar wa
Deputy Comm ssioner of Police, HQ (1) Del hi
No. 19512-45/SIP dated Del hi, the-3-10-81."

The appellants were eligible to be considered for the
appoi ntnent as Constables in the light of the order of
rel axation referred to above but even then they were not
sent up for training which they had to undergo before the
appoi nt nent because six of themwere found to be ineligible
since their brothers had already been recruited in the
Police Department by relaxing the rules of appointnent in
their favour. 15 of them were refused permssion to join the
training course on the ground that the Adm nistrator (Lt.
Governor of Union territory of Delhi) had not relaxed the
qualifications in their cases. Two of them however, had in
fact received a letter stating that the Administrator (Lt.
Governor of the Union territory of Delhi) had accorded
sanction for relaxation for recruitment in their cases and
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they could join the training course wth effect from
15. 6. 1982 but later on they
59
were also denied adm ssion into the Police force because
their brothers had been recruited earlier the Delhi Police
service after according relaxation. The order of relaxation
in their favour had, therefore, been withdrawn. The appel-
lants who were thus aggrieved by the denial of adnission
into the service preferred the above nmentioned wit petition
in the Hgh Court for the issue of wit of nandamus to the
Del hi Administration to appoint themas Constables on the
ground that they satisfied the qualifications prescribed by
the rules read with the order of relaxation dated 3.10.1981
referred to above.

The petition was resisted by the Delhi Adninistration
It was contended on behal f of the Del hi Admi nistration that
the order of relaxation which had been passed on 3.10.1981
was not a valid one because (i) it had been passed on the
assunption that rule 12.14(3) of the Punjab Police Rules,
1934 was inforce on the date on which it was passed but in
fact the said rule stood repealed on the coming into force
of the Rules on 31.12.1980 franmed under section 147 of the
Act and (ii) under rule 30 of the Rules relaxation of quali -
fications could be made by the Admi nistrator (Lt. Governor)
not by the Deputy Commi'ssioner of Police. The Del hi Adm nis-
tration further alleged that Standing Order No. 2 12 of 198
1 had been issued in connection with the recruitnent of
Constabl es in Del hii Police and clause 10 of the said Stand-
ing Order No. 212 read as foll ows:
"10. RELAXATI ON
(i) No relaxation in qualifications/standards nentioned in
this Standing Order shall be given except in'the cases and
manner as laid down in the Del hi Police (Appointnment and
Recruitnent) Rules, 1980.
(iii) Children of Police officers of subordinate rank serv-

ing or those who die in office will be granted 5 marks in
the witten test as bonus. Relaxation in other standards
will not be given excepting with the sanction of ~conpetent
authority. '’

Standing Order No. 212 of 1981 referred to above was
further amended as foll ows:
"The wards of the Del hi Policenen will, however, be given
60
the follow ng concessions in age, educational qualifications
and physical standards, to enable themto take the physica
and witten tests: -

(1) Age Upto 25 years
(2) Educati onal 9t h Pass
Qualification

(3) Height 5 -5"

(4) Chest 2 inches

rel axation
However, their enlistment would be done only in
case of relaxation being granted by the conpetent authority
and nere fact that a candidate has qualified in the test
will not initself give hima right to enlistnment."

The Delhi Adm nistration, however, agreed to grant
rel axation to the wards of Del hi Policenen/C ass IV enploy-
ees only wupto the limt of 71/2%of the total selection
Accordingly the Police authorities in charge of the selec-
tion of candidates recommended cases of 259 candidates out
of a total of 420 candi dates who cane within the category of
wards of Policenen/Cass |V enployees (within the lint of
71/ 2 %of the total selection) to the Delhi Adm nistration
for seeking approval of the competent authority on the basis
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of the following criteria:

“"(i) Only one son of police personnel/class IV
enpl oyee to be considered for grant of such rel axation

(ii) First preference to be given to wards of
deceased, retired and incapacitated policenen and class |V
enpl oyees.

(iii) Selection of the remaining candidates to be
done, in order of merit in the tests wthin the maximm
permssible limt of 7 11/2% provided that they do not need
rel axation in nore than two standards.

(iv) Wth regard to Schedul ed Castes and Schedul ed
Tri bes candi dates who are the wards of Del hi Police person-

nel, the lowering of thelimt of qualifying percentage
woul d al so be applicable in addition
61

The aforesaid recomendati ons having been accepted by
the conpetent authority the police authorities allowed the
candi dates whose cases were covered by the above criteria
and the /fixed percentage of 71/2% of such appointnent to
join the training course. Since the case of the appellants
were not covered by the above criteriia they were treated as
being not eligible to be appointed as Constabl es.

After hearing the | earned counsel for both the parties
the | earned Single Judge who heard the wit petition all owed
it by his judgment dated July 21, 1983. He held that the
Punj ab Police Rules, /1934 continued to remain in force even
after the promulgation of the Rules which came into force on
31.12. 1980 and the cases of the appellants were protected
by the rel axati on order dated 3.10.1981 issued by the Deputy
Conmi ssi oner of Police and the fact that any of the brothers
of the appell ants had been appoi nted earlier under the cover
of simlar order of relaxation did not disentitle the appel -
lants to claimthe benefit of the order of relaxation. The
| earned Judge was, therefore, of the viewthat the ‘appel-
lants were entitled to be appointed as Constables. Since two
of the appellants had al ready been-sent for training under
the two letters of relaxation.issued in their favour the
| earned Judge issued a wit directing the Del hi Adm nistra-
tion to send the remaining 21 candidates also for training
and to appoint themas Constables after the —conpletion of
their training.

Aggri eved by the decision of the |earned Single Judge
the Union of India and the Delhi Adm nistration filed an
appeal before the Division Bench of the Hi gh Courtin Let-
ters Patent Appeal No. 157 of 1983. The Division Bench  held
that on the pronulgation of the Rules with effect from
31.12.1980, rule 12.14(3) of the Punjab Police Rules, 1934
which dealt with the subject of appointnent of Constables
stood repealed. It further held that under rule 30 of the
Rules the power to relax the Rules in appropriate /cases
having been vested with the Administrator (Lt. Governor of
the Union territory of Delhi) the order of relaxation issued
by the Deputy Comm ssioner of Police on 3.10.1981 did not
give any right to the appellants for enlishment as Consta-
bl es unl ess rel axati on was granted by the conpetent authori-
ty i.e. the Admnistrator (Lt. Governor of the Union terri-
tory of Delhi) and the nere fact that a candidate was suc-
cessful in the test by itself would not give hima right to
enlistment. The Court further held that since by its letter
dated April 3, 1982 the Del hi Admi nistration had decided
that only one son of a police officer would be considered
for grant of such relaxation the appellants whose brothers
had al ready been enployed in the police service on the basis
of an earlier order of
62
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rel axation were not entitled to be recruited by relaxing the
Rul es once again. Accordingly the judgnent of the |earned
Single Judge was set aside by the Division Bench and the
wit petition filed by the petitioners therein was dis-
m ssed.

Aggrieved by the decision of the Division Bench the
appel lants filed this appeal by special |eave.

The first point which requires to be considered is
whether the Punjab Police Rules, 1934 in so far as they
related to the recruitnment to the post of Constables was
concerned were in force after the promul gation of the Rules
on 31.12.1980. It is urged on behalf of the appellants that
since rule 32 which provided that "all provisions contained
in the Punjab Police Rules as applicable to the Union terri-
tory of Delhi, relatingto the appointnments and recruitnent
of enpl oyees are hereby repeal ed, subject to the provisions
as contained in the provisos to sub-sections (1) and (2) of
section 149 of the Del hi Police Act, 1978" had been intro-
duced by an anmendnent of the Rules on May 2, 1983 it nust be
presuned ‘that the Punjab Police Rules, 1934 in so far as
they related to the recruitnment and appoi ntment of Consta-
bles remained in force till May 2, 1983. The contention of
the Delhi Administration is that the said rule had been
introduced by way of abundant caution although in fact the
Punjab Police Rules, 1934 had ceased to be in force on
31.12.1980 and the nere addition of rule 32 did not have the
effect of keeping the relevant Punjab Police Rules, 1934
alive after Decenber 31, 1980. We are of the view that the
Division Bench was right in accepting the plea urged on
behal f of the Del hi Adm nistration in this regard. Section
149(2) of the Act no doubt provided that the rules franed
under the Police Act of 1861 woul d continue to bein force
after the Act canme into force in so far as they were con-
sistent with the Act but at the sane time section 147 of the
Act authorised the Adm nistrator (Lt. Governor of the ' Union
territory of Delhi) to make rul es regarding recruitnment to,
and the pay, allowances and all other conditions of ' service
of the nenbers of the Delhi Police under clause (b) of
section 5. It is not disputed that rule 12.14 and rule 12.15
of the Punjab Police Rules, 1934 and the rules promul gated
on Decenber 31,1980 dealt with the identical subject, name-
ly, the appointment and recruitment of Constables to the
Del hi police service. Therefore, on the promul gation of the
Rul es on Decenber 31, 1980 which covered the subject dealt
with by rule 12.14 and rule 12.15 of the Punjab Police
Rul es, 1934 had the effect of repealing by necessary inpli-
cation rule 12.14 and rule 12.15 of the Punjab Police Rules,
1934 even though initially there was no express
63
provision in the Rules to the effect that rule 12.14 and
rule 12.15 of the Punjab Police Rules, 1934 stood  repeal ed
with effect from Decenber 31, 1980. It is well-settled that
when a competent authority makes a new |l aw which is totally
inconsistent wth the earlier |law and that the two cannot
stand together any longer it nust be construed that the
earlier |aw had been repeal ed by necessary inplication by
the later law. Applying the above test it has to be held in
this case that rule 12.14 and rule 12.15 of the Punjab
Police Rules, 1934 stood repealed with effect from Decenber
31, 1980 and rule 32 of the Rules which was introduced by
way of anmendnent on May 2, 1983 had not the effect reviving
rule 12.14 and rule 12.15 of the Punjab Police Rules, 1934
and keeping them alive beyond Decenber 31, 1980 upto May 2,
1983. \When once this conclusion is reached it follows that
the appellants cannot rely upon rule 12.14(3) of the Punjab
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Police Rules, 1934 which provided that "sons and near rela-
tives of person who have done good service in the Punjab
Police or in the Arny shall, subject to the consideration
i mposed by rule 12.12 have preference over the other candi-
dates for police employnent”. Under rule 30 of the Rul es any
rel axati on should be made by the Adm nistrator (Lt. Governor
of the Union territory of Delhi) and not by the Deputy
Conmi ssioner of Police. Thus no reliance can be placed on
the order of relaxation passed by the Deputy Comni ssioner of
Police on 3.10.1981 and since by the letter dated April 3,
1982 the Delhi Administration had inmposed an additiona

condition in respect of the wards of Del hi Policenen/d ass
IV enpl oyees that only one son of police personnel/Cass 1V
enpl oyees woul d be considered for grant of such relaxation
the appellants cannot claimthat they were entitled to be
recruited because admittedly their brothers had al ready been
recruited in the Delhi~Police service on the basis of an
earlier order of relaxation. The appellants have not, there-
fore, made out any case in support of their plea.

We shoul'd, however, point out at this stage a fundanen-
tal defect in-the claimof the appellants, nanely, that rule
12.14(3) of the Punjab Police Rules, 1934 which authorised
the granting of preference in favour of sons and near rela-
tives of persons servingin the police service became uncon-
stitutional on the comng into force of the Constitution
Clauses (1) and (2) of Article 16 of the Constitution which
are material for this case read thus:-

"16. (1) There shall be equality of opportunity
for all citizens in matters relating to enployment or ap-
poi ntnent to any office under the State.

64

(2) No citizen shall, on grounds only of ‘religion
race caste, sex, descent, place of birth, residence or any
of them be ineligible. for, or discrimnated against in
respect of, any enploynment or office under the State."

VWile it may be permissible toappoint a person who is
the son of a police officer who dies in service or/ who is
i ncapacitated while rendering service in the Police Depart-
nment, a provision which confers a preferential” fight to
appoi ntnent on the children or wards or other relatives of
the police officers either in service or retired nerely
because they happen to be children or wards or other rela-
tives of such police officers would be contrary to Article
16 of the Constitution. Qpportunity to get into public
service should be extended to all the citizens equally and
should not be confined to any extent to the descendants or
relati ves of a person already in the service of the State or
who has retired fromthe service. In Gazul a Dasaratha = Rama
Rao v. The State of Andhra Pradesh & Others, [1961] 2 SCR
931 the question relating to the constitutional validity of
section 6(1) of the Madras Hereditary Village--Ofices Act,
1895 (3 of 1895) canme up for consideration before this
Court. That section provided that where two or nore villages
or portions thereof were grouped together or anal gamated  so
as to forma single newvillage or where any village was
divided into two or nore villages all the village officers
of the class defined in section 3, clause (1) of that Act in
the villages or portions of the villages or village analga-
mated or divided as aforesaid would cease to exist and the
new offices which were created for the new village or wvil-
| ages should be filled up by the Collector by selecting the
persons whom he considered best qualified from anobng the
famlies of the last holders of the offices which had been
abolished. This Court held that the said provision which
required the Collector to fill up the said new offices by
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sel ecting persons fromanong the famlies of the |last hold-
ers of the offices was opposed to Article 16 of the Consti-
tution. The Court observed in that connection at pages 940-
941 and 946-947 thus:
"Article 14 enshrines the fundanental fight of equality
before the law or the equal protection of the laws wthin
the territory of India. It is available to all, irrespective
of whether the person claimng it is a citizen or not.
Article 15 prohibits discrimnation on sone  specia
grounds--religion, race, caste, sex, place of birth or any
of them It is available to citizens only, but is not re-
stricted to any enploynent or office under the State. Arti-
cle 16 cl. (1), guarantees equality of opportunity for al
citizens in matters
65
relating to enploynent or appointnment to any office under
the State; and cl. (2) prohibits discrinmnation on certain
grounds in respect of -any such enploynment or appointment. It
woul d t hus appear that Art. 14 guarantees the general right
of equality; Arts. 15 and 16 are instances of the same right
in favour of citizens in sone special circunstances. Arti-
cles 15 is nore general than Art. 16, the Ilatter being
confined to matters relating to enpl oynent or appointnment to
any office under the State. It is also worthy of note that
Art. 15 does not nention 'descent’ as one of the prohibited
grounds of discrimnation, whareas Art. 16 does. W do not
see any reason why the full anmbit of the fundanental right
guaranteed by Art. 16 in the matter of enploynment or ap-
poi ntnent to any office under the State should be cut down
by a reference to the provisionsin Part XIVof the Consti-
tution which relate to Services or to provisions in the
earlier Constitution Act s rel ating to t he samne
Subj ect L.
.............................. .. (Pages 940--941).

There can be no doubt that s.6(1) of the Act  does
enbody a principle of discrimnation on the ground  of de-
scent only. It says that in choosing the person to fill the
new of fices, the Collector shall select the persons whom he
may consider the best qualified fromanong the famlies of
the last holders of the offices which have been abolished.
This, in our opinion, is discrimnation on the -ground of
descent only and is in contravention of Art. 16(2) of the
Constitution." (Pages 946--947).

We are of opinion that the claimnmade by the appellants
for the relaxation of the Rules in their cases only because
they happen to be the wards or children or relatives of the
police officers has got to be negatived since their claimis
based on 'descent’ only, and others will thereby be discrim
inated against as they do not happen to be the sons of
police officers. Any preference shown in the matter of
public enploynent on the grounds of descent only has to be
decl ared as unconstitutional. The appellants have not | shown
that they were otherwise eligible to be recruited as Consta-
bles in the absence of the order of relaxation on which they
relied. Hence they cannot succeed.

66

We, however, nake it clear that this judgment shall not
affect the appointnments of sons or wards of police officers
already made by relaxing the Rules and they shall renmain

undi st ur bed.

In the result the appeal fails and it is dismssed.
There shall, however, be no order as to costs.
S R Appeal di s-
m ssed.
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