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ACT:

Constitution of I'ndia, 1950: Article 301 and 304 Levy of
sales tax by State-Discrimnation between -goods inported
from other States and goods nmanufactured and sold in that
State - Validity of.

%

Bi har Fi nance Act, 1981; Levy of sales-tax on hosiery
goods- Exenpti ng hosi ery goods nmanufactured and sold in that
State from such | evy-Wether discrininatory and violative of
Articles 301 and 304 of the Constitution

HEADNOTE:

The Bi har CGovernnent inposed sale-tax at 5 ad val orem on
all hosiery goods sold within the State irrespective of the
pl ace of manufacture of such goods, effective from October
1. 1983. However, by virtue of a notification dated August
1,1984 , it exenpted fromsuch levy, the hosiery  goods
manuf actured by hosiery industries in Bihar. This —exenption
was sought to be given as an incentive to hosiery industries
in Bi har.

The petitioners have approached his Court by way of a
wit petition, contending that there has been discrimnation
bet ween hosiery goods inported into the State of Bihar’ and
hosi ery goods manufactured in that State in the 1levy of
sal es-tax. They prayed for the issue of a wit of ~-mandanus
to the Respondents to rescind the notification dated ' August
1, 1984, and for a direction to the Respondents to forebear
from levying or collecting sales-tax on sale of hosiery
goods inported into the State of Bihar from other States,
and for refund of the sales-tax already |evied and
col | ect ed. The petitioners cont ended t hat such
discrimnation violated Art. 301 of the Constitution of
India, and that such discrimnmnation could never be made by a
notification.

Allowing the wit petition and quashing the notification
in question, this Court

HELD: 1.1. A perusal of the Notifications would show
that prinma facie a clear discrinmnation is nmade against
hosi ery goods manufactured outside the State of Bihar and
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sold in the State of Bihar
PG NO 378
PG NO 379

as the sales of such goods are subjected to the levy of
sales-tax at the rate of 5 per cent whereas the sales of
simlar goods manufactured by hosiery industries in the
State of Bihar are exenpted from sales tax. From a
commercial or normal point of view, such a discrimnatory
levy of sales-tax 1is bound to affect the free flow of
hosi ery goods fromoutside States into the State of Bihar
and would, therefore, amount to hanpering the free flow of
trade and comerce. The State of Bihar did not file any
counter to the petition to justify this discrinmnatory |evy
as a regulatory measure or as a conpensatory tax. The result
is that the discrin nation nade mnust be regarded as
violating the provisions of Article 301 read wth Article
304(b) of the Constitution. [382H, 383A-(C

1.2. The general rate of sales-tax on hosiery goods was
5 per cent and it was the exenption for l|locally manufactured
hosi ery goods, granted by the said Notification dated August
1, 1984 which constituted the departure. It is, therefore,
really this Notification which is discrimnatory and which
must be struck down. [384A, B]

H Anraj etc. v. CGovernnent of Taml Nadu etc. [1985]
Suppl. 3 SCR 342; FirmA T.B. Mehtab & Co. v. State of
Madras & Anr., [1963] Suppl. 2 SCR 435; The Indian Cenment &
Os. v. The State of Andhra Pradesh & Ors., [1988] 1 SCC
743; Weston El ectroniks and Anr. v. State of Gujarat & Os.,
[1988] 2 SCR 568, referred to.

[This Court directed that since there mght  be undue
hardship to the dealers in the State of Bihar who m ght have
sol d locally manufactured goods without t aki.ng into
consideration the liability to sales-tax in view of the
exenption granted by the notification dated August 1, | 1984,
the arrears of sales-tax payable by them should not be
col l ected.]

JUDGVENT:

CIVIL ORIG NAL JURI SDICTION: Wit Petition (Cvil) No.
611 of 1986.

(Under Article 32 of the Constitution of India).

H K. Puri for the Petitioners.

M P. Jha for the Respondents.

The Judgnent of the Court was delivered by

PG NO 380

KANIA, J. This wit petitionis filed under Article 32
of the Constitution of India by the Wst Bengal Hosiery
Associ ation and certain Hosiery nanufacturers and dealers in
the State of West Bengal against the State of Bihar-and the
Conmi ssioner of Conmercial Taxes-cum Speci al Secretary,
Bi har praying for a direction to the Respondents to forebear
fromlevying or inmposing or collecting any sales tax on the
sal e of hosiery goods inported into the State of Bihar from
other States for sale during the tenure of Circular No. So
934 dated 1st August, 1984, exenpting fromsuch tax, sales
of hosiery goods manufactured or produced in the State of
Bihar and to refund the anbunt of sales tax Ilevied and
collected on the sale of hosiery goods inmported into the
State of Bihar fromother States in India from1lst August,
1984. The Petitioners have also prayed for a wit of
mandanus comandi ng t he Respondents to cancel, withdraw or
rescind Notification No. SO 934 dated August 1, 1984 by
whi ch exenption was granted to hosiery industries of Bihar
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from the levy of sales tax as set out earlier and the
Petitioners have al so prayed that the Respondents should be
directed to refrain from making any discrimnation between
hosi ery goods inported into the State of Bi har and hosiery
goods nmanufactured in the State of Bihar in the levy of
Bi har Sales Tax. The wit petition can be very shortly
di sposed of because the point raised in the wit petitionis
directly covered by decisions of this Court.

By a notification dated 30th Septenber, 1983, on and
from October 1, 1983, Bihar Sales Tax at the rate of 5 per
cent ad val orem was i nmposed on all hosiery goods sold within
the State of Bihar irrespective of the place whether the
hosi ery goods were nmanufactured. On August 1, 1984, a
Notification bearing no. SO 934 was issued whereby the
hosi ery goods nmanufactured by hosiery industries in Bihar
were exenmpted from- the levy of sales tax. The sai d
Notification stated that it would remain valid for a period
of five years. The reason given for this exenption was the
grant of incentivesto hosiery industries in Bihar

The contention raised before us by M. Sorabji, |earned
Counsel for the Petitioners, is that by reason of the sai d
Notification all the -sales of hosiery goods in Bihar

manuf actured by hosiery industries outside the State of
Bi har are subjected to the levy of sales tax at the rate of
5 per cent whereas the sal es of hosiery goods manufactured
by hosiery industries in Bihar are exenpted fromsuch |evy
and thus the hosiery industries outside the State of Bihar
are clearly discrininated against. It is ‘submitted by
| earned Counsel that this discrimnation violates t he
provisions of Article 301 of the Constitution of lndia.

PG NO 381

The relevant Articles to consider in order to appreciate
the contention of the Petitioners are Articles 301 & 304 of
the Constitution of India. The said Articles run as foll ows:

301. Subject to the other provisions of this Part,
trade, comrerce and intercourse throughout the territory of
I ndia shall be free

304. Notwi thstanding anything in article 301 or article
303, the Legislature of a State may by | aw

(a) impose on goods inported fromother States ~or the
Uni on territories any tax to whi ch sim lar goods
manuf actured or produced in that State are subject,  so,
however, as not to discrininate between goods so inported
and goods so manufactured or produced; and

(b) impose such reasonable restrictions on the freedom
of trade, commerce or intercourse with or within that State
as may be required in the public interest:

Provided that no Bill or amendnent for the purposes of
clause (b) shall be introduced or noved in the Legislature
of a State without the previous sanction of the President."

A plain reading of these Articles would showthat it is
not open to any State to levy any tax on goods inported from
other States or Union territories so as to discrimnate
between goods so inported and goods manufactured and
produced in that State subject to the limtations contained
in clause (b). 1In the present case, clause (b) has no
appl i cati on what soever because the exenption granted to the
sal es of hosiery goods manufactured in the State of Bihar
has not been granted by any | aw passed by the | egislature of
the State of Bihar but by a Notification. We find that the
contention urged on behalf of the Petitioners has been
accepted in several decisions of this Court.

In H Anraj etc. v. CGovernnent of Tam| Nadu etc. [1985]
Supp. 3 SSC.R 342 a Division Bench of this Court conprising
Tul zapur kar and Sabyasachi Mikharji, JJ., was called upon to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 6

consi der whether an amendnent made to the Tam| Nadu Genera
Sal es Tax Act, 1959 and the Orders and Notification issued
t her eunder whereby, in effect, exenption fromthe paynent of
sales tax was granted to lottery tickets issued by the
PG NO 382
CGovernment of Tam | Nadu but the lottery tickets issued by
other Government and sold within the State of Tami| Nadu
were subjected to sales-tax, was violative of Article 301
read with Article 304 of the Constitution. A sinilar
chall enge was also nade to the validity of the Wst Benga
Taxation Laws (Second Amendnent) Act, 1984 and Notification
No. 1020 FT dated March 29, 1984 issued by the State of West
Bengal. The Court took the view for the purposes of
guestions raised in that case lottery tickets could be
regarded as "goods". The Court held that |aws inposing taxes
can anmount to restrictions on trade, commer ce and
intercourse, if they hanpered the free flow of trade and
they are not what can be ternmed to be conpensatory taxes on
regul atory nmeasures. It was held that the sales tax of the
kind in question before the Division Bench could not be said
to be a neasure regulating any trade or a conpensatory tax
levied for the use of trading facilities. Sales tax which
had the effect of discrimnating between goods of one State
and goods of another mght affect the free fl ow of trade and
woul d of fend against Article 301 and would be valid only if
it came within the terns of Article 304(a). The rea
guestion to be considered was whether the direct and
i medi ate result of the inmpugned Notification was to inpose
an unfavourable and discrimnatory tax burden on t he
i mported goods which in that case were lottery tickets of
other State when they were sold within the State of Tam |
Nadu and the State of West Bengal as  against indigenous
goods and that this question had to be considered from the
normal busi ness or conmercial point of view I|f the question
was so considered, it could be seen that the inpugned
Notifications would have to be regarded as directly and
i medi ately hanpering the free flow of trade, comerce and
intercourse. This view was taken after considering severa
decisions of this Court and foll owing the decision of this
Court in FirmA T.B. Mehtab Majid and Co. v. State of Madras
& Anr., [1963] Suppl. 2 SSC R 435. Asimilar view has been
taken by a Division Bench of this Court conprising Ranganath
Msra & MM Dutt, JJ., in a judgnent delivered as recently
as January 12, 1988 in The Indian Cenent & Ors. v. The State
of Andhra Pradesh & Ors., [1988] 1 S.C. C. 743 where it has
been observed (p. 759) as foll ows:

"Variation of the rate of inter-State sales tax does
af f ect free trade and comerce and creates a | oca
preference which is contrary to the schene of Part X 1I of
the Constitution."

In the present case, a perusal of the Notifications
referred to earlier show that prima facie a cl ear
discrimnation is made agai nst hosiery goods manufactured

PG NO 383
outside the State of Bihar and sold in the State of Bihar as
the sales of such goods are subjected to the |l evy of sales
tax at the rate of 5 per cent whereas the sales of simlar
goods nanufactured by hosiery industries in the State of
Bi har are exenpted fromsales tax. From a comercial or
normal point of view, such a discrimnatory levy of sales
tax is bound to affect the free flow of hosiery goods from
outside States into the State of Bihar and woul d, therefore,
amount to hanpering the free flow of trade and conmerce. The
State of Bihar has not chosen to file any counter to the
petition or to justify this discrimnatory levy as a
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regul atory nmeasure or a conpensatory tax. The result is that
the discrinmnation nmade nust be regarded as violating the
provisions of Article 301 read with Article 304(b) of the
Constitution.

This brings us to the question as to the relief to which
the Petitioners are entitled. This Court in West on
El ectroniks and Anr v. State of Gujarat & Ors., [1988] 3
S.C.C. 568 dealt with a situation like the one in the case
before us. In that case the facts were that Section 7 of the
Gujarat Sales Tax Act, 1969 provides for the levy of sales
tax on the turnover of sales of goods specified in Part A
Schedule 11 of the said Act. Entry 80-A of Part A of
Schedule 11 specifies the rate of tax applicable to the
turnover of television sets. That rate was 15 per percent
originally and wupto 1981; and the entry applied to al
tel evision sets, whether manufactured and sold within the
State of CGujarat or inported fromoutside the State. In
1981, while the rate of tax on electronic goods entering the
State for sale therein was naintained at 15 per cent, the
rate in respect of |ocally manufactured goods was reduced to
6 per cent. By a Notification dated March 29, 1986, issued
under sub-section (2) of Section 49 of the said Act which
enmpowered the State Government to exenpt in part r whole, in
public interest, any specified class of sales from the
paynment of the whole or any part of the tax payable under
that Act, 1in 1986, the rate of sales tax 'in respect of
television sets inported fromoutside the State was reduced
from 15 per cent to 10 per cent and for goods  manufactured
within the State, the rate of sales tax was reduced to 1 per
cent. The Petitioners before this Court submtted that the
Notification specifying a lower rate for local ~manufactures
should be quashed. It was held that the rate prescribed
under Section 7 of the Gujarat Sal es Tax Act, 1969 is the
rate applied generally and it represents the normal standard
of levy. The lower rate applied to |ocal nanufacturers
represents a departure fromor exception to the  genera
norm In such a case the Court should, when granting relief,
choose the alternative which would give effect to the
statutory intention; and, following this principle, it was

PG NO 384
hel d that the inpugned Notifications reserving a lower rate
of tax for |ocal manufacturers nust be quashed. In the -case
before us we find that the general rate of sates tax on
hosi ery goods was 5 per cent and it was the exenption for
locally manufactured hosiery goods, granted by the said
Notification No. SO 934 dated August 1, 1984, whi ch
constituted the departure. It is, therefore, really this
Notification which is discrimnatory and which nust be
struck down.

W find that the said Notification No. SO 934 /dated
August 1, 1984 is void for the reasons set out earlier and
we quash the same. W realise that quashing of this
Notification on the ground that it was void ab initio nm ght
| ead to undue hardship for the dealers in the State of Bihar
who might have sold locally nanufactured hosiery goods
wi thout taking into consideration any anount on account of
the liability to sales tax in view of the exenption granted
by the said Notification dated August 1, 1984. In order to
obviate this hardship, we direct that the arrears of sales
tax which woul d becone payable by the dealers in the State
of Bihar in respect of sales of |ocal hosiery goods made
during the period when the said Notification was in
operation should not be coll ected.

Rule is nade absolute to the extent aforesaid. However,
taking into account the facts and circunstances of the case,
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we direct that there shall be no order as to costs.
G N.




