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ACT:
Travancore- Cochin /Agricultural Incone-tax Act, 1950, as

anended by Act 12 of 1964, s. 29-Scope of.

HEADNOTE:

In 1958, there was a partition in the famly of the
respondent by a registered partition deed. In January 1960,
it was conceded on behalf of the Agricultural |ncone-tax
Oficer, before the Hi gh Court, that the respondent was
liable to be taxed only as an individual’, that is, it was

conceded that the respondent’s famly was a divided famly.
Various attenpts nade by the Departnent thereafter, to
assess the respondent as Karta of his famly were set / aside
by the High Court, and the respondent and ot her nenbers of
hi s quondam fanily were assessed as 'individuals' till 1964.
In 1965, notice was again issued to the respondent wth
respect to the assessnent year 1961-62 for assessing him as
the karta of his famly, and the respondent filed a wit
petition in the High Court. The Departnent contended that
in view of the amendment of s. 29 of the Travancore-Cochin
Agricul tural Incone-tax Act, 1950, by Act 12 of 1964, it was
perm ssible for the Departnent to reassess the respondent as
the Karta of the famly as no decision that the | respondents
famly was a divided famly had been rendered by the
Agricultural Inconme-tax O ficer and the fam |y nust hence be
deened to be an undivided family. The H gh Court < -held in
favour of the assessee.

Di sm ssing the appeal to this Court,

HELD: (1) The anended s. 29 was given retrospective
effect from April 1, 1958; but it is only a nachinery
secti on. It is attracted to an assessnment proceeding only

if one of the two conditions prescribed in sub. s. (1) is
established, nanely, either the famly in question was being
assessed as an undivided famly in the previous assessnent
year, or, that the famly was being assessed for the first
time. The deem ng provision contained ins. 29(3) can have
application only in cases where one or the other conditions
prescribed by s. 29(1) is satisfied and not otherw se.
[303F-G 307F-H

In the present case, every attenpt nade by the assessing
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authority to assess the quondamfam |y of the respondent was
set aside by the H gh Court and the departnment had not only
not assessed that fanmily as an undivided famly, but had
assessed the individual menbers of the family as divided
menbers. That is, the question whether the famly was
di vided or not had been gone into and deci ded. It cannot
also be said that the famly was 'hitherto assessed as a
H ndu undivided famly'. [307H, 308A- B]
299

(2) The expression ’'which (nmeaning family) is bei ng
assessed for the first time as a H ndu undivided famly’
presupposes the existence of the famly. Section 29(1) does
not permt the assessing authority to create a famly by re-
joining the divided parties or otherwise. |If the famly has
ceased to exist even before the assessment proceeding
started then there can be no fanmly which is being, assessed
to tax for the first time. [308-F]

In the present case, the fam |y sought to be taxed was ’non-

existing' ~ inthe concerned previous years and hence could
not be ‘considered as a H ndu undivided fanmily ’being
assessed for ~the first tine’. ~Therefore,” the ’'deem ng

provision in s. 29(3) could not be applied. [308G H|
Additional |Incone-tax O ficer, Cuddapah v. A. Thinmarya 55
. T.R 666(S.C.), referred to.

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION : Civil Appeals Nos. 62 and 63
of 1969.

Appeal s fromthe judgnent and order dated Novenber 21, 1967
of the Kerala High Court in O P. Nos. 2979 of 1965 and 1395
of 1966.

V. A, Seyid Mihammad, P. K Pillai for M R | Krishna
Pillai, for the appellant (in both the appeals).

S. T. Desai and A. S. Nanblar, for the respondent (in both
the appeal s).

The Judgrment of the Court was delivered by

Hegde, J. In these appeals by certificates brought by the
Department, we have to decide as to what is the true scope
of s. 29 of the Kerala Agricultural Income-tax Act, 1950 as
amended in 1964 (to be hereinafter referred to as the Act) ?
This case has a long history which by no neans is
conplimentary to the Departnent. The conmon respondent  in
both these appeal s noved the Hi gh Court of Kerala under Art.
226 of the Constitution praying that the appellant” herein
may be prohibited from taking further proceedings for
assessing himas the karta of Poonulli Mana to  agricultura

i ncome-tax for the assessment year 1961-62.

The respondent was the karta of a Nanboodri famly known as
Poomul Ii  Mana till March 30, 1958. The Nanboodr is in the
Mal abar District of the Kerala State were previ ously
governed by the Madras Nambudri Act, 1932. Now they are
governed by the Keral a Nanbudr

300

Act, 1958. The respondent’s fanily owned |arge tracts of
lands both in Malabar District which was a part of the
Madras State till Novenber 1, 1956 as well as in the erst-
while Travancore and Cochin State. Under the St ates
Reor gani zati on Act, 1954, the new State of Kerala was forned
consisting of the forner Mal abar District of the State of

Madras as well as the former Travancore-Cochin State. The
new State of Kerala canme into being on Novenber 1, 1956
Thereafter the Travancore-Cochin Agricultural |ncone-tax

Act, 1950 was extended to the forner Mal abar District wth
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effect fromApril 1, 1957 by Kerala Act 8 of 1957. In the
assessment year 1957-58, the assessing authorities assessed
Poomul Ii Mana as an undivided famly. That order was
gquashed by the Hi gh Court. On March 30, 1958, the nmenbers
of the famly entered into a registered partition deed under
which the famly becane divided. Thereafter the respondent
ceased to be the karta of the famly. Nevert hel ess the
authorities wunder the Act issued notices to the respondent
under S. 17 (2) and S. 39 of the Act proposing to assess him
as the nmanager of his H U F. for the assessnent years 1957-
58 and 1958-59. The respondent challenged the validity of
those notices before the Hi gh Court of Kerala. VWen the
case cane up for hearing before a Division Bench of the Hi gh
Court, the |earned Counsel appearing for the Departnent
informed the Court that the Departnment was going to assess
the respondent only as an "individual" and not as the Kkarta
of his famly. On the basis of that representation, the
Court passed the follow ng order
"The | earned Government Pl eader submts, quite categorically
that the —assessnment proposed is of the petitioner as an
"individual’, and not in any other capacity.
In view of the subm ssion we do not consider it necessary to
proceed further with the petition. W record the fact that
the Departnent does not propose to assess the petitioner
except as an individual and leave himto seek his renedies
under the Act or the Constitution in case he feels hinself
aggrieved by any subsequent action of ‘the Departnment."
Despite this assurance, the Departnent issued 'a notice
under S. 35 of the Act on February 9, 1960 proposing to
assess the respondent as the karta of his HUF. for the
assessment year 1959-60. The respondent again noved the
Hi gh Court to quash that notice. The said notice was
guashed by a learned single judge of the H gh GCourt on
January 3, 1961 on the ground that it is against the ‘under-
taking given by the Governnent in the earlier proceedings
That decision was affirmed in appeal. Yet another notice
dat ed Novenber 8, 1961 was issued by the Departnent 'under s.
35 to the respondent to show cause why he should not be
taxed as the karta of his H U F. for the assessnent year
1958-59. This notice was agai n quashed by the Hi gh Court by
its judgnent dated Decenber 17, 1963.
Section 29 of the Agricultural Income-tax —Act, 1950 was
anmended by the Kerala legislature by Act 12 of 1964. We
shall now set out s. 29 as it stood before its amendnment ~ in
1964 as well as the amended section
Section 29 of the Act (before the amendnent by Act™ 12 of
1964) read thus :
"29. (1) \VWhere at the time of making an
assessment under Section 18, it is clained by
or on behalf of any nenber of a Hi ndu
undivided fanily, (Aliyasanthana fanmily or
branch or Marumakkat hayam tarwad) hitherto
assessed as wundivided that a partition has
taken place anong the nenbers or groups  of
menbers of such family or tarwad the Agri-
cultural Income-tax O ficer shall make such
inquiry there into as he may think fit, and if
he is satisfied that the joint famly property
has been partitioned anong the various nenbers
or groups of menbers in definite portions he
shall record an order to. that effect
Provi ded that no such order shall be recorded
until notice of the inquiry has been served on
all the adult nenbers of the famly or tarwad
entitled to the property as far as may be
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amly

or

practicable or in such other manner as may be
prescri bed.

(2) Were such an order has been passed, the
Agricultural Incone-tax O ficer shall make an
assessment of the total agricultural incone
received by or on behalf of the famly or
tarwad as such, as if no partition. had taken
pl ace, and each nenber

30 2

or group of nenbers shall, in addition to any
agricultural incone-tax for which he or it nmay
be separately Iliable, and not wi t hst andi ng

anything contained in clause (a) of Section
10, be liable for a share of the tax on the
i ncomes so assessed according to the portion
of the family or tarwad property allotted to
him or it and the Agricultural Income-tax
O ficer shall make assessnents accordingly on
the various nenbers and groups of menbers in
accordance with the provisions of Section 18
Provided that all the nenmbers and groups of
menbers whose family or tarwad property has
been partitioned shall be liable jointly and
several ly for the tax on the tota
agricultural income received by or on behalf
of the family or tarwad as such up to the date
of the partition.
(3) Were such an order has not been passed
in respect of a Hndu famly, (Aliyasanthana
famly ~or_branch or Marumakkat hayam tarwad)
hitherto assessed as undivi ded,

tarwad shall be deened for the purposes of
this Act to continue-to bean undivided fanmly
or tarwad."

Section 29 after its-anendnment by Act 12 of
1964 reads

"(1) Assessnent after partition of © a / Hi ndu
undi vided fanmily. -

VWere at the time of making an assessnent
under section 18, it is clained by or _on
behal f of any nenber of a famly hitherto
assessed as a Hindu undivided famly or - which
is being assessed for the first time as a
Hi ndu wundivided fanmly that a partition has
taken place anong the nenbers or groups of
menbers of such fanmly, the Agricultura
Income-tax O ficer shall make 'such inquiry
there into as he may think fit, and if he is
satisfied that the joint famly property has
been partitioned anbng the various nenbers or
groups of nenbers in definite portions he
shall record an order to that effect
Provi ded that no such order shall be recorded
until notice of the inquiry has been serve  on
a the adult nenbers of the famly entitled to
the pro-

303
perty as far as may. be practicable or in such
ot her manner as may be prescri bed.

(2) Where such order has been passed, the
Agricultural Income-tax O ficer shall nmake an
assessment of the total agricultural incone
received by or on behalf of the famly as
such, as if no partition had taken place, and

such f
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each nmenber or group of nenbers shall, in
addition to any agricultural incone-tax for
which he or it may be separately liable, and
i t hst andi ng
anyt hi ng contained in clause (a) of sub-
section (1) of section 10, be liable for a
share of the tax on the incones so assessed
accordi ng to the portion of the famly
property allotted to him or it and t he
Agricultural Income-tax Oficer shall rmake
assessments accordingly on the various menbers
and groups of nenbers in accordance with the
provi si ons of section 18 :
Provided that all the nenbers and groups of
nmenbers whose fam |y property has been parti-
tioned shall be liable jointly and severally
for the tax on the total agricultural incone
received by or on behalf of the famly as such
upto the date of the partition
(3) Where such an order has not been passed
in respect of a fam ly hitherto assessed as a
H ndu wundivided family or which is being
assessed for~ the first time as a Hi ndu
undi vilded famly, such famly shall be deened,
for the purpose of this Act, to continue to be
a Hindu undivided famly."
The anended provision was given retrospective effect wth
effect from April 1, 1958. Taking advantage of t he
amendnment of s. 29, the Departnent again issued a notice to
the respondent on June 1, 1964 under s. 35 of the Act
calling upon himto show cause why he should not be assessed
as the karta of his HUF. for the period from Novenber 1
1956 to March 31, 1958. It may be noted that wuphill that
date the respondent and other nenbers of his former famly
were being assessed as 'individuals and the tax so Ilevied
had been paid. |In other words for the wearlier assessnent
years, the Departnent had proceeded on the basis that the
famly was a divided famly.
304
On receipt of the notice dated June 1, 1964, the respondent
again noved the H gh Court of Kerala to quash the sane on
various grounds. One of the grounds taken —was that the
famly of the respondent having been treated as divided
famly in the earlier assessnment proceedings, it ~was not
open to the Departnment to proceed to assess - himas the karta
of a non-existing famly. Wen that proceedi ng was -~ pendi ng
before the Hi gh Court, the assessing authorities passed
orders assessing the respondent as karta of his famly. A
Di vi sion Bench of the Kerala H gh Court quashed the inpugned
notice as well as the assessnent nade.
During the pendency of the |ast nentioned proceeding, the
Department issued two nore notices to the assessee (nmarked
Ex. P-1 and P-3 before the High Court). The relevant
notice for our present purpose is Ex. P-1 and it is dated
March 10, 1965. 'In that notice the assessing authority, in
the purported exercise of its powers under S. 35 of the Act
required the respondent to file a return of the agricultura
income of his family in the previous years beginning from
April 1, 1961 and ending on March 3 1, 1961, chargeable to
tax for the assessnent year 1961-62 within 35 days of the
receipt of that notice. The notice further nentioned that
the action proposed therein was permissible in view of the
amendnment of the Act, by Act 12 of 1964. The respondent
replied that in viewof the partitionin his fanmily, he
could not be assessed as the karta of his famly and further

not w
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the partition in question had been accepted by the
Departnent and that the assessnments were made on the nenbers
of the famly as "individuals" from 1959-60 to 1964-65.
Thereafter the respondent again noved the H gh Court to
guash those notices on various grounds. The Depart nent
contended that in view of the amendnent of S. 29 of the Act
by Act 12 of 1964, it was permssible for it to reassess the
respondent as the karta of the fanmily as no decision that
the respondent’s famly is a divided fanmly had been

render ed by the Agricultural Incone-tax Oficer and
therefore the famly nust be deenmed to be an wundivided
famly

The Wit Petition wag heard by a bench of three judges
consisting of Mathew, Krishnanoorthy |yer and Bal akrishna
Eradi, JJ. By a mgjority (Krishnanmoorthy I|yer
305
and FEradi, JJ.) the Wit Petition was allowed and the im
pugned notices were quashed. Mathew, J. was of the opinion
that the action taken by the Departnent was, permssible
under s. 29 of the Act as anended.
Now turning to s. 29 of the Act before its anmendnment,. it
corresponded with s. 25-A of the Indian Incone-tax Act,
1922. The scope of s. 25-A of the Indian Incone-tax Act,
1922 canme up for consideration both before the Judicia
Commttee as well as before this Court in various cases. It
is sufficient if we refer to the decision of this Court in
Additional |Incone-tax O ficer Cuddapah v. A~ Thi mayya and
another (1). Therein this court considered the object wth
which that provision was enacted as well as its scope.
Delivering judgnment of the Court Shah, J. (as he then was)
observed
“Under the Indian Incone-tax Act, 1922, as it
originally stood, a H ndu undivided famly was
regarded by section 3 as a unit of assessnent,
but no machi nery was set up for |evying tax or
for enforcing liability to tax on the  members
of the famly, if before the order of
assessment the famly was divided. Absence of
this machinery was nore acutely felt because
of section 14 (1) which provided that tax
shal | not be payabl e by an assessee - in respect
of any sum whi ch he received as a nmenber of a
H ndu undivided famly. |Inconme received by a
H ndu undivided fanmly could not therefore  be
assessed and collected fromthe nmenbers, of
the fanmily, if at the time of making the
assessment the famly was divided. To rectify
what was obviously a | acunas, the | legislature
in. corporated section 25A for assessnent’ and
enf or cenent of liability to t ax i ncone
received by a Hindu undivided famly, which
was no longer in existence at the date of
assessment . But the new section went  very
much beyond rectifying the defect in the
statute which necessitated the amendnent
The section makes two substantive provisions
(1) that a H ndu undivided fanmily which has
been
(1) 55 1.T.R 666.
30 6
assessed to tax shall be deemed, for the
pur poses of the Act, to continue to be treated
as undi vided and therefore liable to be taxed
in that status unless an order is passed in
respect of that famly recording partition of
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its property as contenplated -by sub-section
(1); and (ii) if at the time of making an
assessment it is claimed by or on behalf of
the menmbers of the family that the property of
the _joint famly has been partitioned anong
the nenbers or nenbers in definite portions
i.e., a conplete partition of the entire
estate is nade resulting in such physica
division of the estate as it is capable of
bei ng made, the Incone-tax Officer shall hold
an enquiry and if he is satisfied that the
partition had taken place, he shall record an
order to that effect."
Before proceeding to exami ne the scope of S. 29, let us
recapitulate the events that had taken place.-(i) As long
back as March 30, 1958, there was a partition in the famly
,of the respondent; that partition is evidenced by a regis-
tered deed. The genuineness as well as the validity of the
-deed is not in dispute; (ii) On January 18, 1960 on behalf

of the ‘Agricultural Inconme-tax Oficer, it was conceded
before the High Court that the respondent was liable to be
taxed only as an "individual”. The inplication of this

concession was that the respondent’s famly was a divided
,famly; (iii) Various attenpts nmade by the Departnent to
assess the respondent as extra of his famly even after the
decision of the Hgh Court on January 18, 1960 were
frustrated by the orders of the H gh Court referred to
,earlier and; (iv) The respondent and the other nenbers of
his quondam fam |y were assessed as "individual s' from 1958-
1964. Those assessnments had becone final and tax levied on
t hem had been paid.
Section 3(1) is the charging sectionin the Act. That
-section reads :
"Agricultural Incone-tax at the rate or ' rates
specified in the Schedule to this Act shall be
charged for each financial year in accordance
with and subject to the provisions /of this
Act, on the total agricultural income of the
previ ous year of every person."
30 7
"Person" is defined in s. 2 (in) as follows =
" person” neans any individual or association
of individuals, owning or holding property for
hinself or for any other, or partly for ~his
own benefit and partly for another, either as
owner trustee, receiver, cormmon manager
admi ni strator, or executor or in any capacity
recogni sed by law and includes, a firm or a
conpany, an association of i'ndi vidual s,

whet her i ncor por at ed or not ,

nd any

institution capable of holding property."
Hi ndu Undivided Family as defined ins. 2 (kk) includes a
fam |y governed by Madras Nanmbudiri Act, 1932.
Under the Act what is brought to tax in an assessnent vyear
is the incone of the assessee in the previous year. The
scheme of taxation under the Act is simlar to that. wunder
the Indian Incone-tax Act, 1922. The liability to pay tax
under the Act in respect of any income is incurred as and
when the incone is earned and the total income on which the
tax is payable in any particular previous. year gets settled
at the end of the previous year. Section 29 is only a
machi nery section. This Court has held that s. 25A of the
Indian Income-tax Act, 1922 is only a machinery section
The sane nust be the position in regard to s. 29 of the Act.

a
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Section 29 is attracted to an assessment proceeding-. only
if one of the two conditions prescribed ins. 29 (1) is
est abl i shed. Either the fanmily in question was being,

assessed as an undivided famly in the previous assessment
year or that famly is being assessed for the first tinme.

I f’ neither of these conditions exists 29 has no

appl i cati on what soever. The deem ng provision contained in
s. 29, (3) can have application only in cases where one or
the other condition prescribed ins. 29 (1) is satisfied and
not otherw se. As seen earlier, every attenpt nmade by the,
assessing authority to assess the quondam famly of the
respondent was set aside by the High Court. The Hi gh

Court has repeatedly held that famly is a divided famly.
Again the assessing authority itself in the previous years
had proceeded on the basis that the famly in questionis a
divided family. It had not only not assessed

308

that fam|ly as an undivided fanmily but had assessed the
i ndi vidual nmenbers of that fam/ly as divided nenbers of that
fam ly.  'Hence the question whether that famly was divided
or undivided had been gone info in'the earlier years and
deci ded. That being so, it cannot be said that the famly

was "hitherto assessed as a H ndu undivided famly". Nor
can it be said that the famly was "being assessed for the
first time as a H'nduundivided famly". "As seen earlier

that famly was sought to be assessed as Hindu undivided
famly earlier but ultimately the assessing authority had to
assess the nenbers of that famly as nenbers of a divided
famly. 1In other words it had held the famly to be divided
one. Such a fam |y cannot be considered as being "assessed
for the first tinme as a Hndu undivided famly". The
expression "which (nmeaning famly) is being assessed for the
first time as a Hindu undivided famly" ~presupposes the
exi stence of the fanmily. That is a condition precedent.
Section 29 (1) does not pernit the assessing authority to
create a famly by rejoining the divided parts or otherw se.
If that is not so, famlies which had been divided years
back can be again resurrected by the assessing authorities
for the purpose of the Act. The fanmily referredto in S. 29
(1) is a famly known to | aw and not a deened fanmily. The
amendment of S. 29 has introduced considerabl e confusion
into that section. At the tine of the assessnment either

there is a famly or there is no famly. |If +there is  a
famly its liability has to be ,judged on the basis of the
Act . If the family has ceased to exist even -before the

assessment proceedings started then there can be no famly
which is being assessed to tax for the first tinme. Possibly
the intention of the legislature was to bring in the cases
of undivided famlies lot taxed in the previous years  which
were in existence during the whole or part of the previous
year but were divided before the assessnment proceedings
conmenced. It is not necessary for us in this case to
decide whether that intention has been expressed wth
sufficient clarity so as to make it enforceable. Suffice.is
to say that in this case, the fanily sought to be taxed was
non-existing in the concerned previous years and hence

cannot be considered as a H ndu undivided fanmly '.’being
assessed for the first tine". That being so there is no
room for application of the "deem ng" pro,visionin S. 29
(3).
309

Looking at the course of events, one cannot fail to notice
with regret the persistence with which the Department was
harassing the respondent. To say the |east the conduct of
t he concerned officers in this case cannot inspire
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confidence in the functioning of the Departnent.
For the reasons nmentioned above we see no nerit
appeal s- They are accordingly dism ssed with costs.
Appeal s di sni ssed

31 0

in

t hese




