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PETI TI ONER:
EXPRESS NEWSPAPERS PVT. LTD. & CORS.

Vs.

RESPONDENT:
UNION CF | NDI A & ORS.

DATE OF JUDGVENTO7/ 10/ 1985

BENCH:
SEN, A P. (J)

BENCH:

SEN, A P. (J)
VENKATARAM AH, E.S. (J)
M SRA, R B. (J)

Cl TATI ON
1986 AIR 872 1985 SCR. Supl. (3) 382
1986 SCC (1) 259 1985 SCALE (2)973
Cl TATOR | NFO
D 1988 SC 350 (13)
R 1989 SC 997 (14)
E&D 1991 SC855 (32)
D 1992 SC 604 (112)
ACT:

Articles 32 & 226 - Executive action challenged on
grounds of violations of Art: 14, 19(1)(a) & (g) by wit
petition Maintainability of - Issues pertaining to civi
rights arising out of contracts between parties - Wether
can be decided on nmere affidavits. “Held: Filing of civi
proceedi ngs only remedy - Civil Procedure Code, 8.9.

Articles 19(1) (a) and (2) - Freedom guaranteed under
VWet her conprehends freedomof press - Violation of @ such
freedom - How to be detern ned.

Articles 239(1), 53(1), 72,77, 240 & 298 - Lt. Governor
of  Del hi - Vet her successor . of the former Chi ef
Comm ssioner of Delhi - \Wether has power to deal wth
allotrment/l ease etc. O lands falling within Union Territory
of Delhi and which is under control and admnistration of
Land & Developnent Oficer and vests in Govt. O India
Mnistry of Wrks & Housing - Govt. of Part 'C States Act
1951, sec. 21, Proviso, Authentication (Oders & Oher
Instruments) Rules 1958, Govt. O India (Alocation of
Busi ness) Rules 1961 & General C auses Act 1897, s.I|8.

Local Authorities

Del hi Devel opnent Act, 1957 ss.53(3)(a), 12(4), 14,41
and 2(d) - Construction of a building - Perm ssion obtained
fromconpetent authority under the Act - Wether it wll
prevail notw thstanding anything inconsistent therewith in
any other |aw

Del hi Munici pal Corporation Act 1957 ss.343, 344 and
481 read w th Del hi Minicipal Corporation (Buildings) Bye-
laws 1959 Bye-laws 25(2) - (I1V-B), 21(1), 22(V) and 2(33) -
Show cause notice for taking action u/ss.343 & 344 -
Validity of Perm ssion al ready granted by conpet ent
authority under Del hi Devel opnment Act 1957 to raise the
structure and acted upon Wether raising cf structure can be
guesti oned under ss.343 344 - Applicability of bye-laws -
Hei ght of building - Restriction of
383
How to be decided - Construction of press building wth
i ncreased FAR of 360 w th double basenent for installation
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of A printing press - Validity of - WMster Plan and Town
Pl anni ng Whet her construction legal and in conpliance with
terms and conditions of |ease deed - Notice of re-entry upon
forfeiture of lease - Validity of.

Specific Relief Act 1963, SS. 5,6 and 9 - Perpetua
| ease granted to a private limted company by governnent for
construction of building - Provisions in |ease deed for
CGovt. 's right of re-entry in case of breach of |ease terms
- Whether | essor can enforce that right by resort to sumary
procedure Recourse to Public Prem ses (Eviction of
Unaut hori sed Cccupants) Act, 1971 - When arises - 'Public
Prem ses (Eviction of Unauthorised Occupants) Act, 1971,
ss.2(3), and (g) and 5.

Governnment Grants Act 1895, s.3 - Effect of.

Admi ni strative Law - Mala Fides - Allegations of -
M suse of Power in bad faith for collateral purpose -
Whet her anobunts to mala fide exercise of power - Burden and
nab re of proof Allegations tc be definite, specific and not
vague - Court to accept themas true, if not controverted on
af fidavits.

Doctrine of wultra vires - Scope of - Fraud on power
Meani ng of - Exercise -of power in good faith and msuse in
bad faith - Distinction between.

Doctrine of ‘Promssory Estoppel - Applicability of
Whet her applicabl e/ against governnent - Limtations - Wat
are.
HEADNOTE:

The Central Governnent had in the year 1949 denarcated
the press area al ong the Bahadur Shah Zafar Marg, New Del hi.
It consisted of plots Nos.. 1 to 10 known as Press Encl ave
as a conmercial conplex. These plots were alloted to various
newspapers |like the Indian Express, Times of India, Patriot,
Nati onal Herald etc. Petitioner No.1l, Express Newspapers
Private Ltd., engaged in the business of printing and
publishing a national newspaper, Indian Express (Delh
Edition), was alloted plot nos 9-10 Bahadur Shah Zzafar Marg,
New Del hi by an indenture styled as an "agreenent for |ease
executed on May 26, 1954 between the petitioner and the
Secretary (Local self-government) to the Chief Comm ssioner
of Delhi by the orders and directions of the President of
India for the construction of a four storeyed buil ding neant
to be used for a newspaper.

384

At the time of construction of buildings in the press
area there were no restrictions as to the Floor Area Ratio
(FAR) permi ssible along the Bahadur Shah Zafar Marg and the
only restriction on construction of building in that area
was that the allottees of the plots should “construct
buildings up to a height of 60 feet. The Express Newspapers
Pvt. Ltd. was allowed to build upon the entire area of plots
Nos. 9 and 10 with a ground coverage of 100% that is, edge
to edge, a structure with a mnimum of five storeys
including the ground floor for the purpose of installation
of a printing press for publication of a H ndi newspaper
This pernmission was granted in response to the plans
submitted by the Express Newspapers Pvt. Ltd. and approved
inwiting by the Chief Comm ssioner of Del hi acting for
and on behalf of the lessor, that 18, the Union of India.

During the prelimnary work of construction by the
Express Newspapers Pvt. Ltd. an underground sewer |ine was
found to be running diagonally across plot nos. 9 and 10. It
was agreed between the parties vide |ease agreenent dated
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Novermber 19 1957 that in view of the wunderground drain
runni ng through the plots

the Express Buil dings woul d be constructed only to the East
of the drain till the drain was diverted. In effect, an area
of 2740 square yards to the West of the drain had to be |eft
open as residual plot of the land out of a total area of
5703 square yards. The Express Newspapers Pvt. Ltd.
constructed the old Express Building to the East of the
sewer line with an FAR of 260 with reference to the entire

plot leased to It i.e.. plots Nos. 9 ant 10 although the
buil di ng occupied only half of the area. On March 17, 1958
anot her perpetual |ease was executed by Assistant Secretary

(LSG to the Chief Commssioner, Delhi by the order and
direction of the President. of India dem sing on behalf of
the Union of India inperpetuity the Nazul |and described
therein in consideration of payment of a prem um and yearly
rent. Likewi se, the earlier agreement dated Novenmber 19,
1957 80 also the supplenentary agreenent of May 26, 1954
were also’ executed by the salt Oficer in the sane nmanner.
Both the " agreenents stipulated that the rules, regulations
ant |aws —of the Municipal Corporation of Delhi relating to
buil di ngs which may be in force fromtime to time shall be
confirmed to by the | essee.

On  November 6, 1959 all functions relating to
adm ni stration of /leases of Government |ands in Delhi were
transferred from the Chief Commi ssioner of. Delhi (LSG to
the Mnistry of Wrks 6 Housing.

In the year 11977, petitioner No.l,  the Express
Newspapers Pvt. Ltd., approached the Minicipal  Corporation
of Del hi for
385
shifting the sewer line outside plots 08. 9 and 10 and al so
noved the |essor, the Union of India, Mnistry of Wrks and
housi ng for grant of requisite sanction to construct the new
Expr ess Building with an FAR ~of 40. The Chief Engineer,
Del hi Water Supply ant Sewage Di sposal Undertaki ng granted
approval to the diversion of the sewer line at the cost of

petitioner No-1. Thereafter, petitioner No.1, inforned the
M nistry of Wrks and Housing about the aforesaid approva
granted by the Minicipal | Corporation of Delhi and

requested the Mnistry for advice on the FAR permssible for
the said building. The matter was processed in the Mnistry
of Works and Housing at wvarious leveling ultimately on
Cctober 21, 1978, the Vice-Chairman , Delhi Devel opnent
authority took the followi ng decision (a) to anmal gamate
plots Nos.9 and 10.and taking into account the -existing
built-up area would permit the FAR of 360 overall; (b) to
allow the residual area of plots Nos.9 and 10 to be built
inline with the Tines of India and Shama Building; (c) to
exclude the basenment from the calculation of the FAR
provi ded the basenents are for office purposes; (d) to per
It permit on the service road in the same nmanner as it was
for the other building in this Iline. The Vice-Chairmn
further directed that the aforesaid order was to be treated
as one under special appeal. He accordingly gave instruction
for issuing "No Qbjection’ to petitioner No- | for
construction on the residual area and to nake a reference-
to the GCovernment of |India asking for confirmation of the
action proposed in view of the order of the Mnister for
Wirks and Housing to clear the cases imediately and to
obtain his ex post facto sanction. On Novenber 4, 1978 the
Joint Director (Buil dings) Delhi Developrment Authority
issued a "No hjection Certificate to the petitioners and
the Mnistry of Wrks ant Housing granted it ex post facto
approval on Novenber 24, 1978. Thereafter, petitioner KNOB
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constructed its new Express Buil ding.

On February 17, 1980, respondent No.2 Jagnohan assuned
office at the Lt. CGovernor of Del hi and on the same evening,
he summoned the Conmi ssioner of the Minicipal Corporation of
Del hi and called for the files relating to the construction
of the new Express Building at Bahadur Shah Zafar Marg, New
Delhi. On the next day, the necessary files were nmade
avai |l abl e. On February 20, 1980, sone inportant files of the
Del hi  Devel oprent Authority relating to the Expr ess
Buil dings were sent to respondent No.2. On February 29,
1980, respondent No.2 through the Conm ssioner MJINI Cl PAL
Corporation of Delhi caused the locks of the office and
cupboards of the Zonal Engi neer (Building) to be broken open
to
386
take away the file relating to the new Express Building. On
March 1, 1980 respondent No.2 convened a press conference in
whi ch he handed over ~ a press release alleging (1) that the
new Express Building put up by the petitioner FAS in
contravention of ~lawin several respects; (11) that he had
ordered an inquiry to be nade by a commttee of three of his
subordinate officials and (111) that the new Express
Bui |l ding m ght have to be denolished. On the sane day,
although the relevant files had been removed from his
of fice, the Zonal Engineer (Buildings), Gty Zone, Minicipa
Corporation of Delhi 'served a notice on petitioner No.1l, to
show cause why action should not be taken for denolition of
the Express Buildings under 88. 343 and 344 of the Del hi
Muni ci pal Corporation . Act, 1957. On March 4, 1980, a second
press release was issued fromthe Raj Nivas, to justify the
action of respondent No.2 ininitiating the inquiry. The
i ssue of show cause notice again figured in a third press
rel ease dated March 8, 1980. The Mnistry of Wrks and
Housing also subnitted the files relating to the
construction of the New Express Building to respondent No. 2
on March 7, 1980. On March 1, 1980 the Engineer O ficer in
the Land and Devel opnent O fice under the Mnistry of Wrks
and Housing also issued a notice to the petitioners to show
cause within 30 days as to why the property shoul d not be
re-entered under clause 5 of the perpetual lease on the
grounds: (1) that the construction of the New Express
Buil ding was w thout permssion fromthe lessor under the
terns of lease; (ii) that the plans were not subnitted for
the sanction wunder the terns of |ease by the |essor; and
(iii) that the plans were in contravention of c¢l.2(5) and
2(14) of the lease deed. On March 12, 1980 at a specially
convened Press Conference, respondent No.2 released the
report of the Committee of his subor dinat es whi ch
substantiated the view of respondent No.2 and also  found
that petitioner No.1 was liable to pay Rs. 35 1lacs as
conver si on charges.

The petitioners chal | enged the validity of the
aforesaid two notices before the Suprene Court under Art. 32
of the Constitution on the grounds: (i) That the Lt. Governor
appoi nted by the President wunder Art. 239(1) of the
Constitution 18 an Admnistrator and he discharges such
functions as are entrusted to himby the President of India
and in the absence of a notification under Art. 239(1), the
Lt. CGovernor cannot usurp the functions of the Union of
India in relation to the properties of the Union: (11) that
the Lieutenant-Governor 1 not a successor of the Chief
Conmi ssioner of Delhi. There was notification issued by the
President under Art. 239(1) of the Constitution for
387
the conferral of any power on the Lt. Governor to adm nister
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the | ease in question; (ill) that It is inconceivable that
after Cctober 1, 1959 when the adninistrative control over
the Land Devel opnment O ficer was transferred fromthe Del hi
Admi nistration to the Mnistry of W rks Housing and by
virtue of a notification issued under Art. 299(1) the
Secretary, Mnistry of Wrks Housing was nmade the conpetent
authority tc act for the President wth regard to any
contract, grant or as assurance or property of the Union

the Lt. Governor could still arrogate to hinmself the powers
of the Union of India, Mnistry of Wirks Housing in relation
to the lease; (lv) that respondent No.2, Jagnohan, is

actuated with personal bias against the Indian Express which
had published an article in the Indian Express in April 1977
with regard to his role during the period of Emergency in
Turkman Gate denplitions. The proposed action of re-entry by
the lessor i.e. the Union of India Mnistry of works &
Housing at the instance of the Lt. Governor of Delhi is an
act of ~political vendetta. The inmpugned notices have been
issued with an evil eye and ~an unequal hand and wth a
del i berat'e design to conpel ~the petitioners to close down
the Express Goup of Newspapers in- general and the |ndian

Express in particular. The said notice are ex-facie illega
and without prediction and are contrary to facts and | ega
provision . The arbitrary and discrimnatory initiation of

executive action under the guise of alleged infraction of
the terms of the | ease auditor the Master Plan of Del hi and
or the Minicipal building bye-law is violative of the
petitioners’ fundanental rights under Arts.14,19(1) (a) and
19(1)(g) of the Constitution; (v) that the inmpugned notice
i ssued by the Zonal Engineer (Building) City Zone, Minicipa
Cor poration of Del hi Dated March 1,1980 was illegal and void
as he did not apply his nmind at all to the question at issue
but merely issued the sane at the instance of respondent
No.2. The construction of the said building was not wi thout
or contrary to the sanction referred toin s.336 or in
contravention of any of the provisions of the Act or bye-
laws nate thereunder; (vi) that (the erection of the double
basement or a working platformin.a printing press |like the
Express Newspapers Pvt. Ltd. 1is a  conpoundable deviation
fromthe sanctioned plan and the insistence of the Minicipa
Corporation of Delhi to denolish the sane suffers fromthe
vice of hostile discrimnation. (vii) that the construction
of the new express Building its an increased FAR of 360 was
in conformty wth clause 2(5) of the perpetual |ease dated
March 17,1958 inasnmuch as it was with the express sanction
of the lessor i.e. the Union of India. In terms of the
CGovernment of India (Allocation of Business. Rule, 1961 as
wel |

388

as under a notification issued under Art.299(1), the
Mnistry of Wrks & Housing with the Mnister at-the head
was and is the ultimate authority responsible to deal with
the property of the Union and to enter into all contractua
obligations relating thereto. The Mnister had not only full
authority, power and jurisdiction to grant perm ssion to the
petitioners to construct

the new Express building with an increased FAR of 360 with
a double basenent for the installation of the printing
press, but the action taken by the then Governnent was in
good faith after taking into consideration all the
circunstances attendant at all levels. (viii) that there
could be no objection to the construction of the new Express
Building with an increased FAR of 360 as it allowed the
residual area of plots Nos. 9 and 10 to be built in line
with other building along the Bahadur Shah Zzafar Marg.
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Further, the Master Plan for Del hi subsequently approved by
the Central CGovernnent in the year 1962 does not mention the
pre area on the Bahadur Shah Zafar are conprising of the
press enclave. although specified as a comercial area, it

i s not listed in the list of already built-up comercia
areas because it is relates to the walled city of old Del hi.
The Zonal devel opnent plan for DIl area within which the

pre- plots are |located also pernmtted an FAR of 400 for the
press area in the Bahadur Shah Zafar narg. Therefore , al
that the then Mnister for Wrks & Housing did was to
restore to the petitioners the right that they acquired
under the perpetual |ease dated March 17, 1958 i.e. to be
treated alike alongwith other plot-holders in that area and
a denial of such equal ternms would be opposed to the
principles of equality besides being violative of Art. 14 of
the Constitution. (ix) That the Express Building at 9-10
Bahadur Shah Zzafar Marg forms the nerve-centre of the
Express Group of Newspapers as the editorials and the
| eading articles of the Indian press are sent out and the
editorial policy laid down fromDelhi office to ten centres
all over -India. In this factual background, the inpugned
noti ces have a direct inpact on the freedom of the press and
being in excess of governmental authority and colourable
exercise of statutory powers, are |liable to be struck down
is offending Art.19(1)(a) red wth Art.14 of the
Constitution. (X) that the lessor i.e. the Union of Indiais
estoppel by the doctrine of prom ssory estoppel and cannot
therefore go back upon all assurances given and actions
taken by the previous government,  particularly when the
petitioners had acted upon the decisions so reached and had
constructed the new Express Building with—a cost of
approxinmately Rs. 1.30 crores by February 1980 which at
present woul d cost nore than Rs 3 crores.
389

It was contended on behalf of respondent No.1, the
Union of India; (1) that the right to occupy the |and | eased
for the construction of a building for installation of a
printing press is not wthin Art. 19(1)(a) nor within Art.
19(1)(g) but such a right is derived from a grant or
contract; (2) That the right arising out of a statute or out
of a contract cannot be a fundanental right itself. Once a
contract is entered into or a grant is mate, the rights and
obligations of the parties are not governnent by Part 111 of
the Constitution but by the termof the docunent enbodying
the contract or the grant, and any conplaint ~ about its
breach cannot be a matter for grant of a wit, direction or
order under Art. 226 of the Constitution, such |ess and.
Art.32, ant since the petitioners are seeking to enforce a
contractual right, |t cannot be decided on a petition under
Art. 32 of the Constitution. (3) That the content of Art.
19(1)(g) of the constitution would not include the right
which 1 guarantee by other clauses of Art.19 (4). That the
argunent of the petitioners that the building in question is
necessary for running the press and any statutory  or
executive action to pull it down or forfeit the | ease would
directly inpinge on the right of freedom of speech ant
expression under Art. 19(1)(g) 18 wholly misconceived
i nasmuch as every activity that may be necessary for
exerci se of freedom of speech and expression or that may
facilitate such exercise or make It meaningful ant effective
cannot be elevated to the status of a fundanental right. (5)
That the right to the land and the right to construct
buil dings thereon for running a printing press are not
derived fromArt. 19(1) (a) but spring fromthe terms of the
grant of such lands by the Governnent under the provisions
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of the Government grants Act, 1895 and regul ated by ot her
| aws governing the subject viz. the Delhi Devel opnment Act,
1957 the Master Plan ant the Zonal Devel opnent Plan franed
t hereunder, the Delhi Minicipal Corporation Act, 1957 and
the Del hi Municipal Corporation (Building) Bye-laws, 1959
which regulate construction of buildings in the Union
Territory of Delhi irrespective of the purpose for which the
building 18 constructed. (6) That the right to run a press
may be a fundanental right guaranteed under . Art. 19(1)(a)
or Art. 19(1)(g) but the right to use a particular building
for running a press is altogether another thing inasnuch as
no particular building is equally fit for the running of the
press and the person desiring to run a press or already
running the press is at liberty to acquire another suitable
buil ding for that purpose. Further, even if the buildings in
guestion were necessary for the enjoyment of the rights
under Art-19(1)(a)  or Art. 19(1)(R) 'a right to use a
particul ar buil ding does not

390

become an integral part of the right to freedom of speech
and expression”™ or the ’'right to carry on any trade of
busi ness in printing and publishing a newspaper’ and clearly
therefore the petitions under Art. 32 are not naintainable.
(7) That even on a question of fact, the direct inpact of
the inmpugned notices will not be on the double basenent
wherein printing press is installed but will be wholly or in
part on the two upper storeys which are not intended to be
used in relation to the press or for publication of the
i ntended Hi ndi newspaper but only for the purpose of letting
out the sane for profit; the only other possible effect any
be the renoval of the upper basenent which the petitioners
call a working platform which has been constructed in
violation of the building regulations. (8) That there was no
i mm nent danger of denolition of the Express Building nor
was the inpugned notice dated March 10, 1980 issued by the
Engi neer O ficer, Land & Devel opment Ofice, a notice of re-
entry upon forfeiture of lease. It was nerely a notice of an
exploratory nature requiring the petitioners to show cause
why the |[|ease should not be forfeited under c¢l.5 of the
| ease-deed for alleged breaches of cls.- 2(5) and 2(14)
thereof. The Petitioners should have therefore entered
appear ance before the Land & devel opment O ficer and showed
cause agai nst the action proposed. It was only if the Land &
Devel opnent Oficer was not satisfied wi th their
expl anation, that he would put up the papers before the Lt.
CGovernor for necessary action. It would then be for the
| essor i.e. the Union of India, Mnistry of Wrks & Housing
to deci de whether or not the | ease should be forfeited under
cl.5 of the | ease-deed. (9) That the inpugned notice by the
Engi neer Officer purporting to act on behalf of the |essor
i.e. the Union of India, Mnistry of Wrks & Housing was not
based either on the report of the Three-Menber Committee
obt ai ned by the Lt.Governor or on the basis of any
conmuni cation from him (10) That the Lt.Governor had  no
powers in relation to the properties of +the Union and,
therefore, the Union of India 1 not bound by the acts of
the Lt. Governor. The Lt. Governor had no power in relation
to the |lease and, therefore, he could not usurp to hinself
the powers and functions of the Union of India in relation
to the | ease deed. However the Lt. Governor as the
Adm nistrator had to keep hinself informed and cannot be
said to have acted mal afi de nerely because of any possible
personal malus aninus on his part, if the quality of the
action was itself in conplete accord with the law. (11) That
the Government itself was in possession of rel evant records
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and applied its mnd to themand the inpugned notice issued
by the Engineer Oficer who was enpowered to act on behal f
of the President under Act.299(1) of the Constitution
391
havi ng been authenticated in the manner required by
Art.77(3), it must be deemed to be the decision of the
President on the advice of the Council of Mnisters as
enjoined by Art.74(2) and the Court was precluded from
maki ng any investigation into the circunstances thereto.
(12) That it was the respondent No.2 to neet the charges of
mal af i des | evel | ed agai nst him

On behal f of respondent No.2, the Lt. CGovernor of Del hi,
it was argued: (1) That the Administrator appointed by the
President wunder Art.239(1), as anended by the Seventh
Amendnent, could be called by any designation, that the
Chi ef  Conmi ssi oner of Del hi cont i nued to be the
Admi ni strator of the ~Union Territory of Delhi under
Art.239(1) after Novenmber 1, 1956 when the CGovernment of
Part States Act, 1951 was replaced by 8.130 of the States
Reor gani sation Act, 1956 and that he functioned as such til
Sept enber -6, 1966 since the Delhi Adm nistration Act, 1966
continued to use the nonmencl ature of Admi nistrator appointed
by the President under Art.239(1). It was for the first time
on Septenmber 7, 966 that the Administrator of the Union
Territory of Delhi who used to be desighated as the Chief
Conmi ssi oner was re-designated as the Lt.Governor. (2) that
the Lt. Governor was successor of the Chief Conmi ssioner and,
therefore, all the powers exercisable by the Chief
Conmi ssioner in relation to the lease vestedin him (3)
That the Lt. Governor was the alter ego of the President in
relation to such territory which he is called upon to
adm ni ster on behalf of the President.” One of the prinmary
functions of the Lt. Governor, as the Admnistrator, was to
be aware of facts brought to his knowedge and therefore
respondent No.2 could not have turned a blind eye to the
action of Sikander Bakht, the then Mnister for Wrks
Housing in making a highly fraudulent, illegal and i nproper
grant of sanction to petitioner No.1l, the Express Newspapers
Pvt. Ltd. to build the new Express Building w'th an
i ncreased FAR of 360. (4) That the Lt. CGovernor ~as the
appoi nted agent or nom nee of the President was entitled to
act on behalf of the lessor i.e. the Union of India,
Mnistry of Wrks & Housing in relation to the |ease and
therefore, he was well within his rights (a) in callingfor
and maki ng perusal of the respective files fromthe Mnistry
of Works & Housing Delhi Developrment Authority -and the
Muni ci pal Cor por ati on of Del hi pert ai ni ng to t he
construction of the Express Building with anincreased FAR
of 360; (b) in constituting a Three-Menber Comittee to
inquire into the circunstances
392
relating to the grant of sanction by the then Mnister of
Wrk & Housing and to take necessary steps as regards the
unaut hori sed construction of the new Express Buil ding; and
(c) in forwarding the report of the Three-Menber Comm ttee
to the concerned authority, meaning the Mnister for Wrks &
Housi ng for taking necessary steps. (5) that the transfer of
administrative control of the L & O on Cctober 1, 1958 to
the Mnistry of Wrks & Housing did not divest the Chief
Conmi ssi oner of his contractual powers given under the |ease
and he alone represented the lessor i.e. the Union of India
and not the Mnistry of Wrks & Housing (6) That being the
Lt. Governor of Del hi, he was responsible for the
adnmi ni stration of the Union Territory of Del hi and, as such
he was acting within his power to direct all the authorities
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concerned to prevent violation of laws by any person or
institution. He further asserted that he, as the Lt.
Covernor of Delhi, was fully conpetent to appoint the
Inquiry Committee under the Conmissioner of Inquiry Act,
1952. (7) that the Union of India or the Lt. Governor of
Del hi  never intended to inflict a reprisal on the
petitioners for the i ndependent stand of the newspapers they
publish. (8) that the respondents had no personal aninosity
towards the Express G oup of Newspapers and the crimna
conplaint for defamation was instituted by respondent No.2
because the Indian Express was guilty of fabricating and
publishing false, notivated, scandal ous stories about
respondent No.2 and others. (9) That he had not ordered the
i ssuance of the notice .in question and that the Land &
Devel opnent Officer was an ~authority independent of the
adnmi ni strative control and supervision of the Lt. Governor
As regards the inpugned show cause notice issued by the
Zonal - /Engi neer ~ (Building) Cty Zone, Minicipal Corporation
of Delhi, |t was asserted that the sanme had been issued by
the Municipal Corporation of Delhi in exercise of its
statutory powers under 88. 343 and 344 of the Delhi
Muni ci pal Corporation ~Act ~after verification of t he
al l egations. (10) That the perpetual |ease-deed dated March
18, 1958 governs the relationship effectively between the
Union of India and/'the Lt. Governor on the one hand and the
petitioners on the other i.e... the contractual relations
between the parties. (11) That the sewer, according to the
terms of the |ease-deed, could not be diverted w thout the
consent of the Chief  Conm ssioner and the approval of the
Mnistry of Wrks & Housing was a nullity being wthout
jurisdiction and | egal conmpetence. (12) that for the
commercial user of the residual area to be kept as ’'green
it is only the Chief Commissioner (Lt. Governor) who coul d
gi ve
393
sanction to construct for ‘the comercial wuser  at the
residual area; the petitioners were liable to pay commercia
realization changes; and (13) that It is for the / Chief
Conmi ssioner (Lt. Governor) to decide if the breaches were
renmedi able or as to the nature of the renedies required for
the breach. Since the breaches are not renedi abl e breaches,
the inmpugned notice dated March 10, 1980 issued by the
Engi neer Officer, L & Ofor re-entry upon the land on
forfeiture of the lease for breach of the conditions was
val id and proper.
Counsel for respondent No.4, Minicipal Corporation of

Del hi, urged (1) that the Express Newspapers Pvt. Ltd. have
no right to construct the upper basenment particul arly when
the Corporation refused to accord sanction to it and that,
in any event, it was not such an unavoi dabl e necessity as to
break the Law, and (2) that even if sonme receiving floor nmay
per haps be necessary to receive the printed newspapers from
the machine, it would be achieved by |ocating the machines
on a suitable pedestal or by laying the floor of the
basement in such a manner as to discharge the newspaper on
the ground floor; and (3) that under the Master Plan and the
Bui | di ng Bye-laws, not nore than one basement is permnissible
and that any basenent nore than one will have to be reckoned
for the purpose of FAR

Counsel for respondent No.5 Land & Devel opnent Officer
contended (1) that under the terns of the |ease deed of
1958, previous consent of either the President of India or
the Chief Conm ssioner (Lt. Governor) or such officer or
body as the lessor (President of India) or the Chief
Conmi ssi oner of Del hi authorised was necessary for building
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activity on the residual area of the plots (2740 sq. yards).
The Mnistry of Wrks & Housing did not represent the |essor
or the Chi ef  Cormi ssi oner and (2) that the Land 6
Devel opnent Officer is not a functionary under the Mnistry
of Works & Housing. He is the officer appointed on behal f of
the lessor to admnister the l|lease. At no stage the
petitioners approached the office of Land & Devel opnent for
perm ssion to construct on the residual area of 2740
sg.yards to the west of the pipe-line and no approval was
obtained from the office of L & O for construction of a
building in contravention of clauses 2(5), (9) and (14) of
the | ease. The so-called perm ssions and approval s obtai ned
by the petitioner- have no |legal conpetence or authority
under the terms of the | ease-deed
394
whi ch governed the relationship between the petitioners and
respondent no. 1.

Allowng the wit petitions,
N

HELD : By the Court (Per A.P. Sen, E.S. Vankataram ah &
R B. Msra, J.)

(1) The wit petitions under Art.32 of the Constitution
must succeed and are allowed with costs. The notice issued
by the Engineer Oficer, Land & Developnent Ofice dated
March 10, 1980 purporting to act on behal f of the Governnent
of India, Mnistry of Wirks & Housing requiring the Express
Newspapers Pvt. Ltd. to show cause why the |lessor i.e. the
Union of India, Mpnistry of Wrks & Housing should not re-
enter upon and take possession-of” plots nos. =9 and 10,
Bahadur shah Zafar Marg, New Del hi together with the Express
Buil dings built thereon, under <c¢l.5 of the indenture of
| ease dated Mar h 17, 1958 for alleged breaches of cls.2(5)
and 2(14) thereof, and the earlier notice dated March 1
1980 issued by the Zonal Engineer (Building), Cty ' Zone,
Muni ci pal Corporation, Delhi requiring themto show cause
why the aforesaid buildings should not be denolished under
88. 343 and 344 of the Del hi Municipal Corporation Act, 1957,
are quashed. It is declared that the construction of the new
Express Building on the residual portion of 2740 'square
yards on the western side of plots no 8 9 and 10,
Bahadurshah zafar Marg with an increased FAR of 360 witha
doubl e basenment for installation of a printing press for
publication of a Hndi daily newspaper was wth toe
perm ssion of the lessor i.e.. the Union of India Mnistry
of Wrks & Housing and did not constitute a  breach of
cl auses 2(5) and 2(14) of the | ease-deed. 554 E-; 555 Al

(2) The Lt. CGovernor failed to meke a distinction in
this case between the power with respect to the subject
"Property of the Union and the revenue therefrom which is
in Entry 32 of List | of the Seventh Schedule to the
Constitution and the general powers of administration
entrusted to himunder Article 239 of the Constitution as
the admnistrator of the Union Territory of Delhi. The
property in question 18 a part of the estate of the Centra
Government. Mere nearness to the seat of the Centra
395
Government does not clothe the Lt. Governor of Delhi with
any power in respect of the property of the Centra
CGovernment. He can discharge only those powers which are
entrusted to himby the Constitution ant the Laws. It is
also not correct to claimthat all the powers of the forner
Chi ef Commi ssi oner of Del hi have devol ved on the Lt. Governor
and continue to vest in him [556 B-D

Per A P.Sen, J.

1(i) Freedom of the press is conprehended within the
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right to freedomof speech and expression guaranteed under
Art.19(1)(a). The freedom of thought and expression, and the
freedomof the press are not only valuable freedons in
thensel ves but are basic to a denocratic from of Governnent
whi ch proceeds on the theory that problens of the Governnent
can be solved by the free exchange of thought and by public
di scussion of the various issues facing the nation. It is
necessary to enphasize and one nust not forget that the
vital inportance of freedom of speech and expression
i nvolves the freedomto dissent to a free denocracy Like
ours. Denocracy relies on the freedom of the press. It is
the inalienable right of everyone to coment freely upon any
matter of public inportance. This right is on of the pillars
of individual Liberty-freedom of speech, which Supreme Court
has always wunfailingly guarded. Howsoever precious and
cherished the freedom of speech is under Art.19(1)(a), this
freedomis not absolute and unlinted at all tines and under
all circunstances but is subject to the restrictions
contained in Art.19(2). That nust be 80 because unrestricted
freedomof “the press and is wholly free fromrestraints,
amounts to uncontrolled |icence which would | ead to disorder
and anarchy and It would be hazardous to ignore the vita
i mportance of our social and national interest in public
order and security of the State. 474 CD; 475 D-G

1(ii) The extent of permssible [imtations on this
freedomare indicated by the fundanmental |aw of the |and
itself viz. Art.19(2) of the Constitution. But, permissible
restrictions on any fundanental right guaranteed under Part
1l of the Constitution have to be inposed by a duly enacted
| aw and rnust not be excessive i.e. they nmust not go beyond
what is necessary to achieve the object of the |law under
which they are sought to be inposed. The power to inposed
restrictions on fundamenta

396
right is essentially a power to 'regulate the exercise of
these rights. In fact, ’'regulation” and not extinction of

that which 18 to be regulated 18, generally speaking, the
extent to which permissible restrictions any go LPN order to
satisfy the test of

reasonabl eness. The t. t laid down by the Suprene Court 18
whet her the direct and imediate inmpact of the inpugned
action 18 on the freedom of speech and expression guaranteed
under Art.l19(1)(a) which includes the freedom of the press.

In the instant case, the very threat 18 to the
exi stence of a free and independent press. The inpugned
notices of re-entry upon forfeiture of |ease ant ~of the
threatened denolition of the Express Buildings are intended
and neant to silence the voice of the Indian Express. It
nust logically follow that the inpugned notices constitute a
direct ant immediate threat to the freedom of the press ant
are thus violative of Art.19(1)(a) read with Art:14 of the
Constitution. It must accordingly be held that | these
petitions under Art.32 of the Constitution are maintainable.
[475 H 476 A-C, 477 D E]

Benett Coleman Co. Os. v. Union of India Os. [1973]
2 SS.C R 757 foll owed.

Romesh Thappar V. State of Madras [1950] S.C. R 594,
SAKAI Papers (P) Ltd. & Anr. v. Union of India [1962] 3
S.C R 842 and Express Newspapers (P) Ltd. & Anr. v. Union
of India & Ors. [1959] S.C R 12 at 120 relied upon

The correctness of the landmark decision in Meneka
Gandhi’s case and the innovative constriction placed on
Art.14 In the three cases of Royal, Maneka GGndhi and
International Airport Authority (supra), which have evol ved
new di mensions in judicial process, is no longer open to
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qguestion. [472 C- D

Meneka Gandhi v. Union of India [1978] 2 S.C R 621
E. P. Boyappa v. State of Tam| Nadu & Anr. [1974] 2 S.C R
348 Meneka Gandhi v. Union of India (supra) and Ramana
Dayaram Shetty v. International inmport Authority of India
Ltd. & Os. [1979] 3 S.C R 1014 affirmed.

Al India Bank Enployees’ Associating v. Nationa
Industrial Tribunal & Os. [1962] 3 S.C.R 269 referred to.
397

(3) Even in cases involving purely contractual issues,
t he settled law 18 that where statutory provisions of
public law are involved, wits will issue. [484 A

(4) (1) Section 2 of the Governnent Grants Act, 1895
excludes the operation of the Transfer of Property Act, 1892
to Governnent grants. Section 3 declare that all provisions,
any such grant or transfer as aforesaid shall be valid NT
shal | take effect according to their tenor, notw thstandi ng
any rule of law, statute or enactment of the Legislature to
the contrary. ‘A series of judicial decisions pave determ ned
the overriding effect of s.3 naking |t anply clear that a
grant of —property by the CGovernnent partakes of the nature
of law since It overrides even |egal provisions which are
contrary to the tenor of the docunent. [478 D E]

(4)(ii) There ~-can be no doubt whatever on a true
construction of the inmpugned notice dated March 10, 1980
that the Engi neer / O ficer, Land & Developnent Ofice
purporting to act on behalf of the lessor i.e.. the Union of
India, Mnistry of Wrks Housing served a notice of re-entry
upon forfeiture of lease under cl.5 of the | ease-deed. There
was no question of the said notley being construed to be of
an exploratory nature. Since respondent No.2 is not the
successor of the Chief Conm ssioner of Delhi nor ' has any
function in relation to the |ease, thereis no warrant for
the suggestion that prior approval of the Lt. Governor is a
condition precedent to the right of “the lessor i.e. the
Union of India to exercise its right of re-entry upon
forfeiture of | ease under cl.5 of (the | ease-deed. [480 B-D

4. (iii) The Express Newspapers Pvt. Ltd. having acted
upon the grant of permnission by the |essor i.e. the Union of
India, Mnistry of Wrks & Housing to construct the new
Express Building wth an increased FAR of 360 together wth
a double basenment was clearly not an unauthorized occupant
within the neaning of s.2(g) of the Act. The Express
Bui | di ngs constricted by Express- Newspapers Pvt. Ltd. with
the sanction of the lessor i.e. the Union of India, Mnistry
of Works & Housing on plots No-. 9 ant 10 Bahadurshah Zaf ar
Marg dem sed on perpetual |ease by registered |ease-deed
dated March 17, 1958 can, by no process of reasoning, be
regarded as public premses belonging to the Centra
Covernment ouster s.2(g). That being so, there is no
guestion of the lessor applying for eviction of the Express-
Newspapers Pvt.

398

Ltd. under 6.5(1) of the Public Prem ses (Eviction  of
unaut hori zed Cccupants) Act, 1971 nor has the Estate O ficer
any authority or jurisdiction to direct their eviction under
sub-s.(2) thereof by summary process. Due process of lawin
a case like the present necessarily inmplies the filing of
suit by the lessor i.e. the Union of India, Mnistry of
Wrks & Housing for the enforcenent of the alleged right of
re-entry if any, upon forfeiture of |ease due to breach of
the terms of the |ease. However, the Government has the
power to take recourse to the provisions of the Public
Prem ses (Eviction of Unauthorized Occupants) Act, 1971
where admttedly there is Unauthorized construction by a
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| essee or by any other person on Governnent |and which is
public prem ses within the neaning of s.2(e) and such person
is in unauthorized occupation thereof. [484 E-F;, 485 A-D

Bishan Das & Ors. v. State of Punjab & O's. [1962] 2
S.C R 69 affirned.

Wazir Chaud v. State of H P. [1955] 1 S.C R 408 & Ram
Prasad Narayan Sahi v. State of Bihar [1953] S.C R 1129
relied upon.

State of Orissa v. Ram Chandra Dev A l.R 1964 S.C. 685
criticised.

5(i) Under the Constitution of India, Delhi becane a
Part 'C State w.e.f. January 26, 1960 and it was provided
by Art. 239(1) that a State specified in Part 'C of the
First Schedul e shall be administered by the President acting
to such extent as he thinks fit through a Chief Commi ssioner
or Lt. Governor to be appointed by him [491 E-F]

Art. 239(1) of the Constitution differed from the
provision contained in s.94(3) of the Governnent of India
Act. 1935 to the extent that the appointnment of a Chief
Commi ssi oner or Lt. Gover nor as an Adm ni strat or
i rrespective of the designation and entrustnment of powers,
functions and duties to himby the President, were not to be
in his discretion butt had to be exercised on the advice of
the Council of Mnisters. Except for this, 8.94(3) of the
Gover nment  of India Act, 1935 and Art.239(1) of the
Constitution as enacted were identical in respect of the
provisions for the adm nistration of Delhi as a Chief
399
Conmm ssi oner’s province under the 1935 Act and as a Part 'C
State under the Constitution, by the Governor-General under
28.94(3) and under Art. . 239(1) by the President acting to
such extent as he thought fit, ‘“through the Chief
Conmmi ssi oner or the Lt. Governor~ as -an Adm nistrator
irrespective of the designation 491 H, 492 A-B]

5(ii) Art. 239(1) of the Constitution was anended by
the Constitution (7th Amendrment) Act, 1956 w.e.f. Novemnber
1, 1956 and for the words ’'through a Chief Comm ssioner or a
Lt. Governor to be appointed by him in Art.239(1) as
originally enacted, the words substituted are through a-n
admini strator appointed by him w th such designation as he
may specify’'. Therefore, the Adm nistrator appointed by the
President under Art. 239(1) whether wi th the designation of
the Chi ef Comm ssioner or of the Lt. Governor could exercise
only such powers, functions and duties as were entrusted to

him by the President i.e. there have ~to be specific
entrustnent of powers by the President under Art.239(1).
From Novenmber |, 1956 Part 'C States ceased to exist by

virtue of the Seventh Amendnent and in their | place Union
Territories were substituted in the First Schedule to the
Constitution, including the Union Territory of Delhi i.e.
the territories which i mediately before the comencenent of
the Constitution were conprised in the Chief Conmi ssioner’s
province of Delhi. [493 A-B;, D-E 493 F-Q

5(iii) On Cctober 1, 1959 decision was taken by the
Governnment of India to transfer. the adm nistrative contro
of the office O Land & Devel opment O ficer, New Del hi from
the Delhi Admnistration to Mnistry of Wrks, Housing &
Supply w.e.f. COctober |, 1959. This decision was duly
comunicated to the Chief Conm ssioner of Delhi and to the
Land & Devel opnent O ficer, New Delhi. The President of
India on February 1, 1966 issued an order under Art.299(1)
of the Constitution which inter alia directed that in the
case of Land L Devel opment Office (1) all contracts and
assurances of property relating to batter falling within the
jurisdiction of Land L Devel opnent O ficer, (2) al
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contracts, deeds and other instrunments relating to ant for
the purpose of enforcenment of the terns and conditions of
the sal e/l ease-deed of the government property in Del hi/New
Del hi, etc. nade in exercise of the executive power of the
Uni on may be executed on his behalf by the Land &
Devel opnment Officer. Therefore, neither the Chief

400

Conmi ssioner nor the Lt. Governor hat anything to do with
t he Ofice of the Land & Devel opnent or the administration
of nazul lands in the Union Territory of Del hi after Cctober
1, 1959. They have not been conferred any authority by the
President under Art. 299(1) to enter into any contracts mate
in the exercise of the executive power of the Union or to
act 'on behalf of’ the President in relation to such
contract or assurance of property i.e. to act on behalf of
the President for ~the enforcenent of the terns ant
conditions thereof . There is also no notification under Art.

239(1) by the President vesting Chief Comm ssioner or the
Lt. Governor ~wth any power, functions and duty in relation
to the property of the Union Territory of Delhi. [495 C D

F-G E; 497 A-B]

5(iv) It would therefore, appear that the territory of
Delhi as a Part 'C State wunder the First Schedule to the
Constitution was a separate and distinct constitutiona
entity as fromthat of a Chief Commi ssioner Province under
the Government of India Act, 1935, and this is equally true
of the Union Territory of Delhi. |t nust logically follow
that with the transformation of the territory of Delhi from
a Chief Conmi ssioner’s Province under s.94(3) of the
Government of India Act, 1935 into that of a Part 'C State
under the Constitution-and after the seventh Anendnent into
the Union Territory Delhi, the office of the Chief
Conmi ssi oner  of Del hi  di sappear ed and t hat of an
Admi ni strator appointed by the President under Art.239(1)
with such desi gnati on as he my specify, canme into
exi stence. The necessary concomi t ant is t hat the
Adm nistrator of the Union Territory of Delhi derived only
such powers, functions ant duties as were entrusted to him
by the President under Art.239(1). [501 C E

5-(v) There was no Oder in Council issued by the
Governor Ceneral under 8.94(3) of the GCovernnent of India
Act, 1935 nor any Oder issued by the President under Art.
239(1) of the Constitution investing the Chief Conm ssioner
of Delhi to deal with the property of the Union. The matters
relating to the property of the Union of India are included
in the seductive power of the Union under —Art.53 of the
Constitution read with Art.298 which expressly provides that

the seductive power of the Union shall extent to. the
acqui sition, holding ant disposal of
401

property and the naking of contracts for any purpose. Such
executive power of the Union is vested in the President
under Art.53(1) and shall be exercised by him either
directly or through officers subordinate to him _in
accordance with the Constitution. All executive actions of
the CGovernnment of India shall be expressly taken in the nane
of the President under Art.77(1). Under «cl.(2) thereof,
orders and other instruments nade and executed in the nane
of the President shall be authenticated as may be specified
inrules to be made by the President i.e. in the nanner
speci fied under the Authentication (Orders and ot her
Instrunents) Rules, 1958 franed wunder Art. 72(2). In terns
of the Governnent of India (Allocation of Business) Rules,
1961, all matters relating to the property of the Union

allotment of Governnent lands in Delhi, admnistration of
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Government estates under the control of the Mnistry of
Wrks & Housing and the adnministration of the Land &
Devel opnent office, are matters exclusively vested in the
Mnistry of Wrks & Housing vide Entries 1,6 and 23(1) in
the Second Schedule under the head ‘Mnistry of Wrks &
Housing’. In the light of the said directive, as further
confirmed by the constitutionally enacted regulations, the
power over the allotnment of nazul |ands, admnistration of
| eases in Delhi and the control and administration of Land &
Devel opnent office in particular and the property of the
Union in general are subjects vested solely wunder the
control of the Mnistry of Wirks & Housing. In the prem ses,
by such transfer of authority, the Chief Comm ssioner of
Del hi and necessarily his successor, the Lt. Governor
became bereft of his powers to control and admnister the
| ease and any attenpt by respondent No.2 to set up a claim
that the Lt. Governor is <the authority enpowered to
adm ni ster the 1leaseis wholly frivolous and untenabl e and
must be rejected. [502 F; 503 A-C, E-@

Mohd. Magbool Dammoo v. State of Jammu & Kashmir [1972]
2 SCR 1014 & Edward MIls Co. Ltd. Beawar O's. v. State
of Ajmer & Anr. [1955] 1 S.C._R 735 distinguished.

6(i) The i npugned notices dated March 1, 1980 and March
10, 1980 were not issued bona fide in the ordinary course of
of ficial business /for inplenentation of ‘the law or for
securing justice but were actuated with an wulterior and
ext raneous purpose ant thus were wholly mala fide and
politically notivated. [519 C

6(ii)Fraud on power voids the order if it is not
exercised bona fide for the end design. There is a
di stinction
402
bet ween exercise of power in good faith-and nisuse in bad
faith. The former arises when an authority msuses its power
in breach of law, say, by takinginto account bona fide, and
with best of intentions, sone extraneous nmatters or by
ignoring relevant matters. That (would render the i npugned
act or order ultra vires. It wuld be a case of fraud on
powers. The misuse in bad faith ari ses when the power is
exercised for an inproper notive, say, to satisfy a private
or personal grudge or for w eaking vengeance of a M nister.
A power s exercised maliciously if Jits repository is
notivated by personal aninobsity towards those who are
directly affected by its exercise. Use of a power for an
“alien’ purpose other than the one for which the power is
conferred is mala fide use of that power. Sone is the
position when an order is nade for a purpose other than that
which finds place in the order. The wulterior or alien
purpose clearly speaks of the msuse of the power. [507 F-H|

6(iii) It is not for the parties to say what is
relevant or not. The matter is one for the Court to decide.
Mala fides on the part of the Government in power or its
functionaries would be sufficient to invalidate the inpugned
notices. [505 F]

6(iv) The petitioners have alleged several facts
i mputing inproper notives which have not been specifically
denied and there is only a bare denial with the assertion
that the facts are not relevant. Mere denial of allegations
does not debar the courts from inquiring into the
al l egations. It is quite evident that no action was
contenpl at ed agai nst the Express Newspapers Pvt. Ltd. by any
of the respondents prior to February 17, 1980. Respondent
No. 2 upon assunption of his office as the Lt. Governor of
Del hi on that day inmediately set on a course of action
agai nst the |Indian Express which culmnated in the issue of
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the inpugned notices. It cannot be doubted that s
initiative to call for the files from the Minicipa

Corporation relating to the construction of the new Express
Buil ding was an action of his own not provoked by anyone,
much less at the instance of respondent No.1, the Union of
India, Mnistry of Wrks & Housing. The sequence of events
set in nmotion imediately after his assunption of office as
the Lt. Governor denpnstrate the extent to which and the
keenness with which he pursued the matter. It woul d appear
that the entire adninistrative nachinery was geared into
action by respondent no.2 and he ‘activated the taking of
steps culmnating in the issue of the inmpugned notices. [509
A-B; 515 A-B]

403

6(v) The dom nant purpose which actuated respondent
no.2 in initiating governnental action was not so nuch for
i mpl enentati on of ~the provisions of the Master Plan or the
Zonal Devel oprent Pl ans framed  under the Del hi Devel opnent
Act or  the observance of the relevant Minicipal Bye-Iaws
under the Del hi Municipal Corporation Act, but to use these
provisions for— an ‘alien’ purpose and in bad faith i.e. for
dermolition of the Express Buildings with mark of retribution
or political vendetta for the role of Indian Express during
the period of Energency and thereafter and thereby to bring
about closure of the Indian Express. [512 D E]

6(vi) It was / Sonmewhat strange that the Land &
Devel opnent Officer who was a mnor functionary of the
M nistry of Wrks & Housing should ~have filed a counter
supporting the action of respondent no.2. There is no doubt
that the Land & Developnent O ficer deliberately made an
i naccurate statenent that he is not under the admnistrative
control of the Mnistry. [518 B]

6(vii) The contention that there was imm nent danger of
demolition of the Express. Building nor was the inmpugned
notice by the Engineer Oficer-a notice of re-entry upon
forfeiture of lease, is against the very terns of the
i mpugned notice. There is a categoric avernent that the
grant of sanction by the then Mnister for Wrks & Housi ng
was illegal, inmproper and irregular. It is therefore/futile
to contend that the inpugned notice dated March 10, 1980 was
not a notice of re-entry upon forfeiture of |ease but nerely
a notice of an expl oratory nature requiring Express
Newspapers Pvt. Ltd. to show cause why the | ease shoul d not
be forfeiture under cl.5 of the | ease-deed. [518 C-E]

CS Rowjee & Os. v. AP State Road Transport
Corporation [1964] 4 S.C.R 330 relied upon

S. Pratap Singh v. State of Punjab [1964] 4 S.C.R 733
JUDGVENT:

L.R [1904] A.C. 515 relied upon

Short v. Poole Corporation L.R [1926] Ch.D/ 66,
Lazarus Estates Ltd. v. Beasloy [1956] 1 QB. 702 at pp.712-
13, Dr. Ram Manohar Lohia v. State of Bihar & O's. [1966] 1
S CR 708 & State of Punjab v. Ranjilal & O's. [1971] 2
S.C R 550 relied upon

Barium Chemicals Ltd. & Anr. v. The Conpany Law Board
[1966] Supp. S.C.R 311 relied upon
404

Judi cial Review of Administration Action, 4th Edn
pp. 335-36 and by Prof De. Smith and H WR \Wade's
Admi ni strative Law, 5th Edn. pp.42, 348 and 369 referred to.

7(i) The <construction of the new Express Building with
an increased FAR of 360 for starting a Hi ndi Newspaper and
the installation of the printing press in double basenent
was al |l owed by the Del hi  Devel opnent Authority, in
accordance with the provisions of the Master Plan. [520 H
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7(ii) The Press Enclave on Bahadurshah Zafar Marg
ot herwi se known as the Mathura Road Conmercial Conplex is
not a ‘devel opnment area’ within the neaning of s.2(3) of the
Del hi Devel opment Act, 1957. The Master Plan does not
prescribe any FAR for the press enclave situate on Mathura
Road comercial area nor does such area fall wthin the
‘already built-up commercial are ‘as defined in the Master
Plan i.e. conmercial area falling within the walled city of
A d Delhi. Apparently, the contention that the FAR of no
comercial area in Delhi can exceed 400 is wholly
m sconcei ved i nasmuch as the Master Plan in express terns
permts FAR of the commercial areas in Mnto Road and Ranjit
Singh Road at 400. The Zonal Devel opnent Plan for the D1
area approved by the Central Governnment in Novenber 1966
nmentions four comercial areas, nanely (1) Asaf Ali Road
conmercial area (2) Mnto Road comercial area (3) Mthura
Road commercial area, and (4) Circular Road comercial area
(opposite Ramila G ound). Although in the Zonal Devel opnent

Plan for 'D-11- area, Asaf Al Road commercial area is
descri bed as fully devel oped with no roomfor expansion, the
FAR of whichis admittedly 400, there could be still a

further increase in FAR subject to paynment of premium This
could only be under the provisions of the Zonal Devel opnent
Plan for DIl area  and therefore it nust logically follow
that the FAR prescribed in the Zonal Devel opnent Plan for
Mat hura Road commercial area where the press enclave is
situate is 400. The press area is not-far from Asaf Ali Road
conmercial area. It not only falls inthe same D1l area but
is treated as part of a conplex of four comercial areas in
the Zonal Devel opment Plan for D11 area. Thi's press area is

not even described as fully comercialized. If FAR 400 is
prescribed and allowed for asaf Ali Road comercial area
which is fully devel oped, it could not possibly be
impermissible for the press area which although fully
commercialized was still not fully devel oped. [520 D; 524 C
E; 526 D-Q

7(iii) The floor area ratio or FARis the restriction
on the nunber of floors in a building with reference to the
pl ot area. Wiere FAR is not specified in the Master Plan
whi ch
405
admttedly is the case in regard to press area on
Bahadur shah zafar Marg, the only bye-law applicable woul d be
bye-laws 21 and 22. Bye-law 21(1) restricts the height of a
building to 70 feet. This height is to be neasured fromthe
centre of the adjacent portion of the ‘nearest street’.
Admittedly as is clear fromthe sanction plan, the height of
the new Express Building is about 47 feet. The adjacent
portion which is the service road is on level wth the
plinth of the additional construction. Taking Mathura Road
as the ’'nearest street’ the |level of Mthura Road stretches
from2 ft. to 5 ft. higher than the plinth |evel of the
addi ti onal construction. 1In any viewof the mtter, the
addi ti onal construction could therefore be permissibleif it
did not exceed a height of 63 feet. This is because of bye-
law 21(1) and also because of FAR with which is |linked the
ground floor coverage is not specified in the Master Plan
In order to avoid congestion the maxi mum height is further
restricted under bye-law 22 in proportion to the w dth of
the abutting street. In the instant case, Mthura Road which
is the abutting street nmeasure in wdth 150 feet. This is
apart fromthe i mediately abutting service road which, even
if reckoned as an abutting street, is 63 feet in wdth.
Therefore, applying bye-law 22(4) read with bye-law 21(1),
it is the service road of the street that governs the height
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of the buildings in the press area as well as the nunber of
floors, the mninmmfloor height being already specified in
bye-law 19. The restriction on the height of buildings is
therefore governed by the width of the street subject to the
maxi mum height of 70 feet and this is the measure adopted
where FAR for a particular area is not specified in the
Master Plan. [529 C, E-F; 530 A-C, F-H, 531 A

7(iv) Bye-law 25(2)(1V-B) only applies to "already
built up comercial areas as indicated in the Master Pl an
such other areas as nay be declared as conmercial areas by
the appropriate authority from time to time. The |Ilist of
al ready build-up conmercial area as defined in the Master
Plan admttedly does not  include the press area on the
Mat hura Road. At the time of construction of buildings in
the press area, there were also no restrictions as to the
FAR al ong the Mathura Road and the only restriction on
construction of such buildings was that the allottees of the
plots in ‘the press area should construct buildings upto a
hei ght ' of ‘60 ft. [533 E-F]

7(v) It nust therefore be held that the permssion
granted by Sikander Bakht, the then Mnister for Wrks &
Housing for the construction of the w Express Building with
an increased FAR of 360 with a double basement for
Installation of the printing press was not in violation of
the Master Plan for Del hi or the Zonal Devel opnent Plan for
DIl area or the Del hi Minicipal Corporation
406
(Buil di ngs) Bye-laws, 1959 inasmuch as ex facie by-law 26
read with 25(2)(1V-B) was not applicable to the press area
on the Mathura Road.  Admttedly, the Master Plan does not
prescri be any FAR for the Press enclave. The Zona
Devel opnent Plan for the first time prescribed FAR for the
four cormmercial areas for general business and comercia
areas. All these commercial areas fall within DIl area for
whi ch the Zonal Devel opnent Plan prescribes an FAR of 400.
[535 E-F]

8(i) The non-obstante clausein section 53(A)(l') of the
Del hi Devel opnent Act clearly gives an overriding effect to
the sanction granted by the Del hi Devel opment Authority for
the construction of the new Express Building with an
i ncreased FAR of 360 and a doubl e basenent for Installation
of printing press or the working platform The effect of
grant of such perm ssion by the Authority was to nodify the
sanctioned plans of the Minicipal Corporation to that
tent. That apart the term devel opnment as defined in section

2(t) of the Act i ncl udes . the carrying out of
buildings........ in, on, over or under land in any buil ding
etc. and is wde enough to include the structures. in

guestion. As the Authority approved each of these structures
for which the inpugned show cause notice under ss.” 343 and
344 of the Del hi Municipal Corporation Act, 1957 had been
| ssued by the Zonal Engineer (Buildings), City @ Zone
Muni ci pal Corporation, it is clear that he had acted beyond
his authority and power. [537 A-(]

8(ii) There is no dispute that all the structures are
bel ow the ground. The nmmin purpose of the upper basenent
i.e. a working platform nmeasuring 6000 sqg.ft. was neant to
work the printing press. |If the wupper basenent or the
wor ki ng platform constructed by the Express Newspapers Pvt.
Ltd. is demolished, the Installation of the printing press
itself in the |ower basement with the sanction of the Del hi
Devel opnment Authority under the appropriate statutory
provi sion woul d be nullified and the Express Newspapers Pvt.
Ltd. would not be in a position to operate the printing
press at all. Wthout the water storage tank the Express
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Newspapers Pvt. Ltd. would not get the conpl eti on
certificate and it is difficult to wunderstand how the
underground tunnel passage, to connect the old and new
Express Building would cause traffic hazard. At any rate,
such mnor deviation would not result in a denolition of the
Express Building. The manner in which the inpugned notice
was got issued by the Municipal Corporation at the direction
of respondent no.2 shows that it was done with an ulterior
purpose. The illegality of the action is wit large and the
manner in which it was done creates a ground for belief that
the action was notivated. [538 C E]
407

8(iii) It 18 evident frompage 16 of the Printed Master
Plan and the Zonal Developnent Plan for DIl area at pages
935 and 936 that sem -basenent, meaning a second basenent is
perm ssi ble under the Master-Plan as well as the Zona
Devel opnent Plan. ~ The Bye-laws of the Delhi Minicipa
Corporation do not prohibit second basenent and on the
contrary bye-law 54 use the term ‘basenents’. Moreover,
doubl e basements ~have, in fact, been pernmitted in the case
of many hotel s by the Del hi' Devel opnent Authority. [543 B-D

8(iv) It is difficult to conceive how the huge printing
press with a height of 24 ft. could be placed on a pedesta
or be laid on the floor of the basement in such a manner as
to discharge the newspapers on the ground floor. It s
conmon ground that there is a working platformin all the
other printing presses in the same line of buildings like
that of the Times of \India, the National Herald, Patriot and
the old Indian Express Building .~ In all these buil dings,
the printing presses -are Installed in the |ower basenment
and there is an over-hanging platformin the printing press
in each of the buildings to receive the printed material
Therefore, there is no Justification of the working
platform If the Minicipal Bye-laws do not pernit the
construction of a double basenent then they would be clearly
viol ative of Art.14, 19(1)(a) and 19(1)(9) of the
Constitution. [543 F-H 544 Al

9(i) The basic principle of estoppel is that a person
who by sone statenment or representation of fact /causes
another to act to his detriment in reliance on the truth of
it is not allowed to deny it later, even though it is wong.
Justice here prevails over truth. Estoppel is often
described as a rule of evidence, but nore correctly it is a
principle of law. As a principle of comon |law it applies
only to representation about past or present facts. But
there is also an equitable principle of ‘promssory
est oppel’ which can apply to public authorities. [545 E-F]

9(ii) In public law, the nost obvious limtation on the
doctrine of estoppel is that It cannot be evoked 80 as to
give an overriding u power which It does not in | aw possess.
In other words, no sextuple can legitimte action which 18
ultra vires. Another limtation is that the principle of
est oppel does not operate at the | evel of CGovernnent policy.
Est oppel s have however been allowed to operate against
public authority in mnor matters of formality where no
guestion of ultra vires arises. [548 A-C

In the instant case, the then Mnister for Wrks &
Housing acted within the scope of his authority in granting
per m ssi on of
408
the lessor i.e. the Union of India, Mnistry of Wrks &
Housing to the Express Newspapers Pvt. Ltd. to construct new
Express Building wth an increased FAR of 360 with a double
basenent for inst installation of a printing press for
publication of a Hi ndi newspaper under the Rules of Business
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franed by the President wunder Art.77(3). Therefore, the
doctrine of wultra vires does not cone into operation. In
view of this, respondent no.1 the Union of India is
precluded by the doctrine of promissory estoppel from
guestioning the authority of the Mnister in granting such
perm ssion. In that view, the successor Government was
clearly bound by the decision taken by the Mnister
particularly when it had been acted upon- [548 D-F

Robertson v. Mnister of Pensions L.R [1949] | K B
227, Union of India & Ors v. Ms Indo-Afghan Agencies Ltd.
[1968] 2 S.C R 366 & Century Spinning & Manufacturing Co.
Ltd. & Anr. v. U hasnagar Minicipal Council & Anr. [1970] 3
S.C R 854 Ms.MWtgilal Padanpat Sugar MIls co, (P) Ltd. v.
State of Utar Pradesh & Ors. [1980] 3 S.C. R 689 referred
to.

Maritime Elec. Co. v. Ceneral Dairies Ltd. [1937] A C
610 P.C. & Sout hend-on- Sea Corporation v. Hodgrem (W ckf ord)
Ltd. [1962] 1 QB. 416 distinguished

Judi ci al “Revi ew of Adm nistrative Action 4th Edn. p. 103
by Prof. ~De Smith & Administrative Law 5th Edn. p.232 by
Prof. H WR. Wade, relied upon.

(10) The Express Newspapers Pvt. Ltd. are liable to pay
conversion charges in terms of cl(7) of the | ease-deed and
it is directed that the Union of India, Mnistry of Wrks &
Housing shall enforceits <claimfor recovery of conversion
charges by a duly constituted suit or by naking a |aw
prescribing a forumfor adjudication of its claim It is
al so directed that the Minicipal Corporation of Delhi shal
conpound the construction of the double basenment of w
Express Building, the excess basenment beyond the plinth
l[imt and the underground passage on paynent of the usua
conposition fee. [555 B-C

Per Venkataram sh J.

1(i) The material available is sufficient to hold that
the i nmpugned notices suffer from arbitrariness and non-
application of mnd. They are violative of Article 14 of the
Constitution. Hence they are liable to be quashed. It i's not
necessary therefore to express any opi nion on the
contentions based on Article 19(1)(a) of the Constitution
[556 F]

409

1(ii) The said notices were issued by the authorities
concerned under the Pressure of the second respondent. The
guesti on whether the notices should be issued or not does
not appear to have been considered independently by the
concerned administrative authorities before issuing them
[ 555 F]

1(iii) The Lt. Governor failed to make a distinction
between the power with respect to the subject 'Property of
the Union and the revenue therefrom which is in Entry 32 of
List I of the Seventh Schedule to the Constitution and the
general powers of administration entrusted to him!' under
Article 239 of the Constitution as the Adm nistrator of the
Union Territory of Delhi. The property in question is a part
of the estate of the Central Governnent. Mere nearness to
the seat of the Central Government does not clothe the Lt.
CGovernor of Delhi with any power‘ in respect of the property
of the Central CGovernment. He can discharge only those
powers which are entrusted to him by the Constitution and
the laws. Mreover, all the powers of the forner Chief
Comm ssioner of Delhi have not devolved on the Lt. Governor
and continue to vest in him [556 B-D]

2(i) The question arising out of the |ease, such as,
whet her there has been breach of the covenants under the
| ease, whether the lease can be forfeited, whether relief
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against forfeiture can be granted etc. are foreign to the
scope of Article 32 of the Constitution. They cannot be
decided just on affidavits. These are matters which should
be tried in a regular civil proceeding. One should renenber
that the property belongs to the Union of India and the
rights in its cannot be bartered away in accordance with the
sweet will of an officer or a Mnister or a Lt. Governor but
they should be dealt wth in accordance with law. At the
same time a person who has acquired rights in such property
cannot also be deprived of them except in accordance with
law. The stakes in this case are very high for both the
parties and neither of themcan take law into his own hands.
[ 1556 H, 557 A-B]

2(ii) No opinionis expressed on the rights of the

parties under the lease and all other questions argued in
this case. They are left  open to be decided in an
appropriate proceeding. It is ~however, open to both the

parties if they are so advised to take such fresh action as
may be open to themin |law on the basis of all the rel evant
facts including those which existed before the inpugned
notice dated March 10, 1980 was issued by the Engineer
Oficer of the Land and Devel opnent Ofice to vindicate
their respective rights in accordance with aw. This order
is made wthout prejudice to the rights of the Union
Government to

410

conpound the breaches, if any, conmtted by the | essee and
to regularise the '|lease by receiving adequate premnum
therefor from the 1. see, if It 18 permssible to do 80.

[557 CE]

2(iii) 1t 18 open to the Del hi Municipal Corporation to
examne the matter afresh. independently and to take such
action that may be open to it in accordance with law. The
Del hi Muni ci pal Corporation may, if so~ advised instead of

taking any further action against the petitioners pernit the
petitioners to conpound the breaches, if any, committed by
themin accordance with |aw. [557 E-F]

Per Msra. J.

1(i) The impugned notices threatening re-entry and
denolition of the construction are invalid and have no | ega
val ue and nust be quashed for reasons detailed-in the two
judgrments. [557 H|

1(ii) The other questions involved in the case are
based upon contractual obligations between the parties.
These questions can be satisfactorily and effectively dealt
with in a properly instituted proceeding or suit and not by
a wit petition on the basis of affidavits. which are so
di screpant and contradictory. [558 A-B]

2. The right to the land and to construct buildings
thereon for running a business si not derived fromArticle
19(1)(a) or 19(1)(g) of the Constitution but springs from
the terms of contract between the parties regul ated by other
| aws governing the subject, viz., the Del hi Devel opment. Act,
1957, the Master Plan, the Zonal Devel opnent Plan franed
under the Del hi municipal Bye-laws, 1959 irrespective of the
purpose for which the buildings are constructed. Whether
there has been a breach of the contract of |ease or whether
there has been a breach of the other statutes regulating the
constriction of buildings are the questions which can be
properly decided by taking detailed evidence involving
exam nati on and cross-exam nation of w tnesses. [558 B-D
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ORIG NAL JURISDICTION : Wit Petition Nos.535-539 of
1980.
AND
Revi ew Petition No. 670 of 1985
(Under Article 32 of the Constitution of India)
F.S. Nariman, P.H Parekh, Arun Jately and Pinaki Msra
for the Petitioners.

411

Lal Narayan Sinha, MM Abdul  Khader, Mss A
Subhashi ni , C. V. Subba Rao and P.P. Singh for Respondent
No. 1.

Dr. L.M Singhvi, Mss A Subhashini and Roshan La
Tandon for Respondent No. 2.

Dr. L.M Singhvi and M ss A Subhashini for Respondent
No. 5.

Dr. L.M Singhvi, Mss A Subhashini and Abi shek Manu
Si nghvi for Respondent No. 6.

The foll owing Judgnents were delivered by :

SEN, ~ J. These petitions under Art. 32 of the
constitution are by petitioner no.1, the Express Newspapers
Pvt. Ltd., which is a conmpany incorporated under the
conpani es Act, 1956 engaged in the business of printing and
publishing the national newspaper the Indian Express (Del hi
Edition) from the Express Buildings at = 9-10, Bahadurshah
Zafar Marg, New Delhi,” held on a perpetual |ease fromthe
Union of India under a registered indenture of |ease dated
March 17, 1958. It is a wholly owned  subsidiary of
petitioner no.2, the lndian Express Newspapers (Bomnbay) Pvt.
Ltd. O which petitioner no.3  Ram Nath Goenka is the
Chairman of the Board of Directors. Petitioner no.4 N ha
Singh was the then Editor-in-chief of the Indi an Express and
petitioner no.5 Ronesh Thapar was the Editor of the Sem nar
publ i shed fromthe Express Buil dings.

Respondent no.1 is the Union of India, no.2 is
Jagmohan, Lt. Governor of Del hi,~ no.3 the Minicipa
Corporation of Delhi, no.4 the Zonal Engi neer (Buil dings),
no.5 the Land & Devel opnent Officer, etc.

The petitioners challenge the constitutional validity
of a notice of re-entry upon forfeiture of |ease issued by
the Engineer Oficer, Land & Developnment O fice, New Del hi
dated March 10, 1980 purporting to be on behalf of the

lessor i.e.. the Government of India, Mnistry of Wrks &
Housing, New Delhi. The said notice required petitioner
no.1l, the Express Newspapers Pvt ., New Del hi to show cause

why the Union of India should not re-enter upon and take
possessi on of the dem sed premises i.e. plots nos. 9 and 10,
Bahadurshah zafar Marg together wth the Express Buil di ngs
built thereon under cl.5 of the aforesaid indenture of |ease
dated March 17, 1958 for the all eged breach of cls. 2(14 and
2(5) of the | ease-deed. They al so challenge the validity of
an earlier notice dated March 1, 1980 issued by the Zona
Engi neer (Buil dings), Minicipal Corporation, City Zone,

412

Del hi to petitioner no.1l, the Express Newspapers Pvt.Ltd.,
New Del hi to show cause why the aforesaid buildings being
unaut hori zed should not be denolished under ss. 343 and 344
of the Del hi Muinicipal Corporation Act, 1957.

The petitioners allege that the inmpugned notices of re-
entry upon forfeiture of |ease and of threatened demplition
of the Express Buildings at Bahadurshah Zafar Marg, New
Del hi which constitute the nerve center of the newspaper the
I ndi an Express which has the largest conbined circulation
anong all the daily newspapers in India and is published
si mul taneously fromeleven cities in the country, are wholly
mala fide and politically notivated. They further allege




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 23 of 131

that the inpugned notices constitute an act of persona
vendetta agai nst the Express G oup of Newspapers in general
and Ram Nath CGoenka, chairman of the Board of Directors in
particular, and are violative of Arts. 14, 19(1)(a) and
19(1)(g) of the Constitution. W are informed that a
teleprinter is installed at the Express Buildings at
Bahadurshah zafar Marg from where the Del hi edition of the
I ndi an Express is published and the editorials, editoria
policies and leading articles are transmtted to ten cities
all over India fromwhere the other editorials of the Indian
Express are published sinultaneously every day, nanely,
Ahrmedabad, Bangal ore, Bonbay, Chandi garh, Cochin, Hyderabad,
Madras, Madurai, Vijayawada and Vi zi anagar am

The issues raised in this case are far-reaching in
significance to the naintenance of our federal structure of
Government. It necessarily involves a claim by the Lt.
CGovernor of Del hi that ~he has. the power and authority to
adm ni ster properties-of the Union of India within the Union
Territory of ~Delhi-which he is <called upon to adni nister.
The questions presented are  whether the Lt. Governor of
Del hi could usurp the functions of > the Union of India,
M nistry of Wrks & Housing and direct an investigation into
the affairs of the Union of India i.e. question the legality
and propriety of the action of the then Mnister for Wrks &
Housing in the previous Government at the Centre in granting
perm ssion to the Express Newspapers Pvt. Ltd. to construct
the new Express Building with an increased FAR of 360 with a
doubl e basenent for installation of a printing press for
publication of a H'ndi Newspaper on the western portion of
the demi sed premses.i.e. plots nos. 9 and 10, Bahadurshah
Zafar Marg, New Delhi with the Express Buildings built
t her eon.

The Lt. Governor asserts that he has the power and
authority to adninister the properties the Union of India in
the Union Territory of Delhi.~ The further question is
whet her the
413
grant of sanction by the then Mnister for Wrks & Housi ng
and the consequential sanction of building plans by him of
the new Express Building was contrary to the Master Plan and
the Zonal Devel opnent Pl ans franed under the Del hi
Devel opnent Act, 1957 and the nunici pal bye-laws, 1959 made
under the Del hi  Muni ci pal Corporation Act, 1957 and
therefore the lessor i.e. the Union of India had the power
to issue a notice of re-entry upon forfeiture of 1 ease under
cl.5 of the indenture of |ease dated March 17, 1958 and take
possessi on of the dem sed premni ses together with the Express
Buil dings built thereon and the Municipal Corporation had
the authority to direct denolition of the said buildings as
unaut hori zed construction under ss. 343 and 344 of the Delh
Muni ci pal Corporation Act, 1957. The ultimate question is
whet her the threatened action which the petitioners
characterise as arbitrary, illegal and irrational was
violative of Art. 19(1)(a) read with Art. 14 of the
Constitution.

Hi story of the nmatter
FACTS OF THE CASE

The facts are sonmewhat involved and present a feature
which is rather disturbing. It would be convenient to set
forth the facts relating to the inmpugned notices-

Put very briefly, the essential facts are these. On
February 17, 1980, respondent no.2 Jagnohan assuned office
as the Lt. Governor of Delhi. That very evening which was a
Sunday, he sunmoned the Commi ssioner of the Minicipa
Corporation of Delhi and called for the files relating to
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the construction of the new Express Buil ding at Bahadurshah
Zafar Marg, New Delhi. On the next day i.e. On the 18th
norning, the files relating to the grant of sanction for the
construction of the sane were made available to him On
February 20, 1980, some inportant files of the Delhi
Devel opnent Authority relating to the Express Buil dings were
sent to respondent no .2. On February 29, 1980, respondent
no. 2 through the Conm ssioner, Minicipal Corporation of
Del hi caused the locks of the office and cupboards of the
Zonal Engi neer (Building) to be broken open to take away the
files relating to the new Express Building. Inmediately
thereafter i.e. On March 1, 1980 respondent no.2 convened a
press conference in which he handed over a press rel ease
alleging that the new Express Building put up by the
petitioners was in contravention of law in several respects.
The press release stated inter alia that
414
1. The governnment had  been receiving conplaints
t hat addi tional space was sanctioned to the Indian
Express  Buil di ngs in total disregard of the
provisions of the Master ~Plan, zonal regul ations
and Muni ci pal Corporation bye-| aws.
2. The Lt. Governor had ordered an inquiry into
the grant ~ of sanction of the building plans in
January 1979 by the Municipal Corporation for the
construction of the new Express Building and had
entrusted the inquiry to a Building and had
entrusted the inquiry to a conmittee of three of
hi s subordi nate officials:
3. The commttee had been asked to submt its
report within three days and the authorities of
the DDA and the MCD had been separately directed
to extend all co-operation to the conmmttee and
made available all relevant files and connected
papers.
4. The Conmi ssioner of the MCD had been separately
adviced to take imrediate action in regard to the
unaut hori zed devi ations made from the sanctioned
plan in the construction of the new Express
Bui | di ng.
The Lt. Covernor also held out a threat at the press
conference that the new Express Building mght have to be
denol i shed. The hol di ng of the press conference was
br oadcast over the Al India Radio within an hour and w thin
two hours the Delhi Doordarshan tel ecast the sane and read
out the contents of the press release. It also exhibited the
filmboth of the press conference as well as of the new
Express Buil di ng.

On the sane day i.e. On March 1, 1980, although the
relevant files had been renpbved fromhis office, the Zona
Engi neer (buil dings), City Zone, Minicipal Corporation
served a notice on petitioner no.1 the Express Newspapers
Pvt. Ltd. to show cause why action should not be taken for
denolition of the Express Buildings under 88. 343 and 344 of
the Del hi Municipal Corporation Act, 1957. It reads as under

Nurber 79/ B/ ual/ cz/ 80XXI I Dated 1. 3.1980.

You are hereby informed that on your property
situated at Bahadurshah Zafar Marg bearing nunbers 9 &
10, you have started wunauthorized construction of
excess

415

baserment beyond sanction and construction of
upper baserment without sanction as shown red in the
sket ch bel ow.
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Therefore, |1, L.S. Pal, Zonal Engi neer
(Building) as authorized by the Conmi ssioner under
D.MC. Act, 1957 vide 8. 49 to serve upon you notice
and call upon you to appear in ny office within three
days of the receipt of this notice during office hours
with all relevant records and docunents relating to the
above construction to explain as to why under sub I of
clause 343 as to issuing for denmpolition of unauthorized
construction shoul d not be issued.
Pl ease further note under sub-clause | of
cl ause 344 you are ordered to stop construction work on
this land failing which wunder sub-clauses 2 and 3
action will be taken against you and the construction
wi Il be denolished at your risk and cost.
Sd/
(L.S. Pal) Zonal Engineer (Bldg.)
Ofice Address : City Zone,
Muni ci pal Cor porati on,
Del hi .
Served on
M's. Indian Express Newspapers (P) Ltd. 9/10,
Bahadur shah zafar Marg, Del hi.
Three days after i.e. On March 4, 1980, a second press
rel ease was issued from the Raj Nwvas, the officia
resi dence of respondent no.2. It was sent by a specia
courier to all newspaper offices to justify the action of
respondent no.2 in initiating an inquiry and the node that
had been prescribed for holding the inquiry. It stated
In regard  to the unauthorized deviations fromthe
sanctioned plan and construction ~of about 23, 000
sq.ft. in the | ower basenent and upper basenent,
the spokesman indicated that the show cause notice
had been issued by the Corporation authorities.
Further action would be-takenin the light of the
reply received by the party concerned.
416
Again, the issue of the show cause notice figured in
the third press release dated March 8, 1980 wherei n under
the heading Additional Construction. in the |ndian Express
Bui l dings the above extract was repeated verbatim
Respondent no.2 in his counter had asserted that the show
cause notice was issued by the Conmm ssioner in accordance
with his STATUTORY functions after verification of the
al | egations. However, it is asserted that respondent no.2
bei ng responsible for administration of the Union Territory
of Delhi was obliged to ask all the authorities concerned to
prevent violation of |lease by any person or institution
VWereas the files of the Corporation were  sunmoned by
respondent no.2 before the press conference on Mrch 1
1980, the files of the Mnistry of Wrks & Housing were
summoned by himin the first week of March 1980. It is
adnmitted by the Mnistry of Wrks & Housing that the said
files were nmade available to respondent no.2 on March 7,
1980. On March 7, 1980, the Land & Developnment O ficer
acting as part of the overall plan of respondent no.2 issued
a notice of re-entry upon forfeiture of the | ease signed by
the Engi neer Oficer in the Land & Devel opment O ficer under
the Mnistry of Wrks & Housing purporting to act for and on
behal f of the President of India under clause XX of the
agreement of |ease alleging that there were breaches in
contravention of «cl. (11) of the agreenent for |ease dated
May 26, 1954. This notice was |ater withdrawn because it was
realized that forfeiture of the lease had to be wth
reference to the registered indenture of |ease dated March
17, 1958 and not under cl. XIX of the agreement for |ease of
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1954. On March 10,1980, the Engineer Oficer in the Land &
Devel opnent Office issued a notice in supersession of the
said notice dated March 7, 1980 in these terns :
Regd. A. D.
No. L.II 10(2)/76
CGovernment of India
M nistry of Wrks & Housing
Land & Devel opnent O fice, N rman Bhawan,
New Del hi ,
dated the 10. 3. 80.
To
The Manager,
Express Newspapers Ltd.,
Post Box No. 751,
Express Buil di ng,
Bahadur shah Zzaf ar Marg,
New Del hi .
417
Sub: Prenmi'ses situated at plot nos. 9 & 10
Del hi_Mat hura Road, New Del hi .
Dear Sir,

I am to inform you that you have started the
construction of additional block on the land to be kept open
wi thout taking the permission fromthe |essor under the
terns of |ease nor the plans were submtted by you for the
sanction under the terns of |lease by the lessor for the
construction of nultistoreyed buil ding over open plot which
is in contravention of clause 2(14) and 2(5) of the |ease-
deed.

You are, therefore, hereby requested to show cause
within 30 days from the date of receipt of this letter to
why the property should not be re-entered under clause 5 of
the perpetual | ease.

Pl ease take notice that if satisfactory cause is
shown within the stipulated period as referred to above,
action to re-enter upon the prem ses will be taken against
you w thout any further referenceto YOU

This is in supersession of this office letter of even
no. dated 7.3.1980.

Yours faithfully,

Sd/ - (R'S. Sibal)

Engi neer O fi cer

For & on behal f of the President of 1ndia:
Tel e: 388727.

On March 12, 1980 at a specially . convened press
conference respondent no.2 released the report ~of the
conmittee of his subordinates. The committee inits report
substantiated the allegations which respondent no.2 had
aired at his press conference on March 1, 1980 and through
the press release dated Mrch 4, 1980 and anpng ' other
findings recorded that the Express Newspapers Pvt. Ltd. was
liable to pay Rs.35 |akhs as conversion charges. Fromthe
report it appears that the Land Devel opnent O ficer had
been functioning in close coordination with respondent no.2
as is evident fromthe follow ng extract fromthe report of
the Three-Menber Comittee:

"The representative of Land & Devel opnent O ficer
who was present at the site was directed by the
Conmittee
418
to take neasurenent of the new constructions. But
the A neasurenent could not be conpleted before the
Committee left the site. Therefore. the representative of
Land & Developnent Oficer was asked to complete the
measur enent by 10. 3. 1980.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 27 of 131

It is clear that there had been no application of nmind by
the Engineer Oficer in issuing the show cause notice.

The recital of these events clearly shows that
respondent no. 2 di splayed great zeal in causing a probe into
the manner in which sanction was granted by the then
M ni ster for Wrrks & Housing for the construction of the new
Express building wth an increased FAR of 360 with a double
baserment for installation of a printing press and the entire
adm nistration was geared into action with |ightning speed
80 as to ensure that some action or other was taken agai nst
the Express Newspapers Pvt. Ltd. This is evident fromthe
fact, for instance, that he gave the Three-Menber Conmittee
only three days to examne questions which, if they were
properly scrutinized, would require inspection of the
records from the year 1949 onwards of at |east six agencies
viz. Mnistry of Wrks & Housing, Land & Devel oprent Office
inthe Mnistry off Wrks & Housing, New Delhi Minicipa
Comm ttee, Municipal ~ Corporation of Delhi, Delhi Water
supply and Sewage Di sposal Undertaking and the Union of
India. He not only constituted a conmttee of subordi nates
to go into the affairs of the Union of India, Mnistry of
Wirks & Housing but also procured the files of the Centra
CGovernment. The Mnistry of Wrks & Housing apparently made
available to the said Commttee all the relevant files of
the Governnment pertaining to the new Express Buil ding. There
was no confidentiality maintained. Wthout the express
aut hori zation of the Government of I'ndia, respondent no.2
published the mnutes of the proceedings of the Governmnent.
After

the subm ssion of the report by the Three- Menber Committee,
he on March 14, 1980 addressed a letter to the then Mnister
for Woirks & Housing to the effect
CONFI DENTI AL
D. O No. 60/ LG 80
March 14, 1980.
Dear Shri P.C. Sethi,

I amenclosing, for your (information, a copy of the
Enquiry Report in respect of the |Indian Express Buil ding.
Sone action nmay necessary at the Mnistry's end.

419

| am seeking legal opinion to ascertain as to what
action can be taken at this stage to salvage the situation
created by irregularities and illegalities commtted in this
case. | will wite to you further in the matter.

Wth kind regards,

Yours sincerely,
Sd/ - ~(Jagnohan)

Shri P.C. Sethi,

M ni ster for Wrks & housing,

Ni r man Bhawan,

New Del hi .

Encl: Enquiry Report
Fromthe tenor of the letter is difficult to inmagine that
the Lt. L Governor could address such a letter to a Union
Mnister. On the sane day, the Lt. Governor al so addressed
toa letter on sinmilar terns to the Vice-Chairman, Delhi
Devel opnment  Authority and the Conmi ssi oner, Mini ci pa
Cor porati on of Del hi.
Execution of agreement for |ease dated My 26,
1954: Allotment of plots nos. 9 & 10, Bahadurshah
Zafar Marg to Express Newspapers Pvt.Ltd.

By an indenture styled as an 'agreenment for |ease’
executed on May 26, 1954 between the late Feroze Gandhi
Managi ng Director, Express Newspapers Pvt. Ltd. O the one
part and the Secretary (Local Self Government to the Chief
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Conmi ssioner of Delhi "by the orders and directions of the
Presi dent of India of the other part, the Express

Newspapers Pvt. Ltd. were allotted plots nos. 9 and 10,
Bahadurshah zZafar Marg in terns of the intended |ease
entered into between the parties on November 17, 1952,
pursuant to the allotnment of the said plots to the Express
Newspapers Pvt. Ltd. for construction of a four-storeyed
bui |l di ng meant to be used for a newspaper, installation of a
printing press therefore on the ground fl oor with
residential accommodation for the staff on the top.
Incidentally, the Central Government had in the year 1949
demarcated the press area along the Bahadurshah ZzZafar Marg
consisting of 10 plots nos. 1 to 10 known as the Press
Encl ave as a comercial ~conplex for allotnment to the press
viz. to various newspapers like the Indian Express, h Tines
of India, Patriot, National Herald etc. These other
420
newspapers |ike the Tinmes of Indiia, Patriot, National Herald
were also granted simlar plots on the same conditions and
were allowed to build on the entire area of their respective
pl ots wi thout —any restrictions whatsoever. The petitioners
case is that the Express Newspapers Pvt. Ltd. was first
allotted plots no.1 and 2 but later at the request of Pandit
Jawaharl al Nehru, the Prine Mnister of India, it accepted
i nstead plots nos. 9 and 10 as the Governnent required plots
nos. 1 and 2 for construction of the Gandhi Menorial Hal
known as the Pearey Lal Bhawan.

Prelimnary work of construction of the Express

Bui | di ngs : . Di scovery of underground sewer |ine
Execution of fresh lease agreenent dated Novenber
19, 1957.

Wiile the prelimnary work of construction was started by
the Express Newspapers Pvt. Ltd. On the basis of the
af oresai d agreenent, an underground sewer |ine was found be
runni ng di agonally across plots nos.~9 and 10. Thereupon
the parties entered into negotiations for nodification of
the said agreenment. It was agreed between the parties that
in view of the underground drain running through the plots,
the Express Buildings would be constructed only to the of
the drain and in such a way as to leave the drainage system

unaffected i.e. till the drain was diverted. The Express
Newspapers Pvt. Ltd. was thus disabled frombuilding on a
substantial part of the land allotted to it until the
underground drain was realigned outside the boundary of the
two plots. |In effect, an area of 2740 square yards to the

west of the drain had to be left open as residual plot of
the land out of the total area of 5703 squareyards. The
agreement was enbodied in a document styled as a |ease
agreenment executed between the parties on Novenber 19, 1957
80 as to protect the underground sewage drain and restrict
the construction of the building to the east of the drain
On April 11, 1956, J.N. Anbegaokar, Under Secretary to
the Governnent of |India, Mnistry of Wrks & Housing
addressed a letter to the Express Newspapers Pvt. Ltd. to
the follow ng effect:
"I amdirected to state that the allotment of |and
to the Indian Express Newspapers on the Delh
Mat hura Road, New Del hi, has been revised on the
following d basis: (i) 2965 sg. yards to the east
of pipe line @ Rs. 1,25,000 per acre plus 2-1/2%
annual ground
421
rent thereon; (ii) 2740 sqg. yards to the west of
the pipe line @ Rs. 36,000 per acre plus 2-1/2%
per acre annual ground rent thereon. In addition
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to the premumas indicated above, the follow ng
amount should also be recovered : (a) 50% of the
ground rent of Rs. 2424 (@ 2-1/2%of the tota

prem um of Rs.96,955) per annumfor the period
from17.11.1952 the date of original allotnment to
14.1.1956 - Rs. 3838, (b) an advance ground rent
for 1-1/2 years @Rs. 2424 per annum - Rs. 3636."

The revised all ot nent was subject, anong others, to the
follow ng conditions :

The area of the west of the pipe |line as nmentioned
in para 1(ii) of this letter should be maintained
as an open space i.e. as |lawns, paths or parking
ground. The |.essor shall have the right to
construct and namintain another sewer line along
this land, if necessary."

The letter went on to say that necessary instructions
had been issued to the Chief Comni ssioner of Delhi in that
behal f with a request that the Express Newspapers Pvt. Ltd.
shoul d get in touch with the Land & Devel opnent O fice, New
Del hi for. taking k possession of the land. It woul d appear
fromthe letter that the Mnistry of Wrks & Housing
permtted the Express Newspapers Pvt. Ltd. to construct on
plots nos. 9 and 10to the east of the sewer line with a
correspondi ng reduction in the anmount of prem um and ground
rent for the area west of the sewer |ine as conpared to the
amount chargeable to the area east of the sewer line.

Execution of the indenture of |ease dated March
17, 1958 and the terns thereof.

By a registered indenture of lease dated March 17, 1958
execut ed between the President of India of the one part and
the Express Newspapers Pvt. Ltd. O the other part, the
Chi ef Commi ssioner of Delhi 'under the instruction of the
Government of India relating to the  disposal of ' building
sites in the new Capital of India denised on behalf of the
Union of India in perpetuity the nazul land described
therein in consideration of paynent of a prem um of Rs.
96, 955 adneasuring 1.179 acres  of thereabout being plots
nos. 9, 10, Bahadurshah Zzafar Marg on paynent of the yearly
rent Rs.1212 stipulated therein for the h period Novenber
17, 1952 to January 14, 1956 and thereafter @

422

Rs. 2424 per annum The | ease-deed inter alia provided as per
cl.2(4) that the | essee shall keep to the satisfaction of
the Chief Conm ssioner the area to the west of the sewer
line running diagonally on plots nos. 9 and 10 fromnorth-
west to south-west admeasuring 2740 sq. yards as green i.e.
as open space on which on building activity was permtted.
The petitioner were charge premiumat two different rates of
the | easehol d preni ses. The prem um charged was at Rs. 36, 000
per acre for the area west to the sewer line and for the
remai ning portion, i.e. to the east of the sewer line on
whi ch construction of the building was pernmtted, the price

of the land was fixed at Rs.1,25,000 per acre. It may be
mentioned that the above perpetual |ease was executed by
Assi stant Secretary (Local Self Governnent) to the Chief
Conmi ssioner, Delhi by the order and direction of the
President of |India. Likewise, the earlier agreenment dated
Novermber 19, 1957, 80 also the supplenmentary agreenment of
May 26, 1954 to which we shall presently refer, were
executed by the said officer in the sane manner. Both the
agreenments stipulated (under clause V of both) that the
rul es, REGULATI ONS and bye-1laws of the Minicipal corporation
of Delhi relating to buildings which my be in force from
time to time shall be conformed by the | essee.

On Novenber 17, 1964, a supplenental |ease was executed
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between the President of |India and the Express Newspapers
Pvt. Ltd. allowing the pernmanent change of user in respect
of one lac square feet of the total accomopdati on of one and

a half lac square feet i.e. two-third of the tota
acconmmmodation in the Express Buildings for general office
use, comercial or otherwise, i.e. allowng the petitioners

to sub-let upto 2/3rd of the floor area of the Express
Buildings in lieu of paynment of a sumof Rs 2,23,875 by them
to the Union of India, the lessor, as an additional premum
and in consideration of their covenant to pay additiona
ground rent of Rs.5,746.88p. per annum for the | and demn sed
over and above the rent reserved by the perpetual |ease. The
recital in the deed was to the effect
The | essor doth hereby pernit the |essee to use
1,00,000 (one lac) sqg.feet out of the tota
accommmodat ion of ~— 1,50,000 (one ant a half |ac)
sq.ft. in the said Express Newspaper Building for

general office use  commerci al or otherw se,
excludi ng-comrercial ~ventures |ike hotel, cineng,
restaurant etc. and subj ect to t he ot her

provisions and conditions nmentioned in clause 7 of
the said | ease
423
Provided further that the |essee shall all along
continue/'to “use at |east 50,000 (fifty thousand)
sq.feet of /the accommpdation in the said Express
Newspaper Building for the  use of press/presses,
of ficeloffices of its newspaper, publications and
ot her ventures.
And t hat
And this indenture further wtnesseth that in
consideration of the premises, the |essee doth
her eby covenant to the that the lessee will pay an
additional ground rent of Rs. 5746.88p. per annum
as and fromthe 15th day of January 1960 over and
above the ground rent reserved under the said
principal lease to be (paid by equal half-yearly
paynments from the 15th day of July each year as
provided in the said principal |ease-deed.
The effect was that the lessor i.e. the Union-of India, M of
Wrks & Housing permitted permanent change of user of the
exi sting Express Building by the Express Newspapers Pvt.
Ltd. in respect of 1,00,000 sqg.ft. O total accommpdati on-
and it was permitted to let out 75,000 sq.ft. O the surplus
accommodation with themto the State Tradi ng Corporation for
a period of 3 years fromFebruary 1, 1960 @Rs. 60 per nonth
per 100 sqg.ft. with liberty to the State Trading Corporation
to sublet any part of the area over and above its own needs.
At the time of construction of buildings in the press
area, there were no restrictions as to the FAR pernissible
al ong wi th Bahadurshah zafar Marg, al so known as the Mathura
Road Conmrerci al Conplex, and the only restriction on
construction of buildings in that area was that the
allotters of the plots in the press area should construct
buil dings upto a height of 60 feet. Under the agreenent of
| ease dated May 26, 1954, the Express Newspapers Pvt. Ltd.
was allowed to build upon the entire area of the plots in
guestion being plots nos. 9 and 10 with a ground coverage of
100%i.e. edge-to-edge, a structure with a mninumof five
storeys including the ground floor for the purpose of
installation of a printing press for publication of a H nd
newspaper. This perm ssion was granted in response to the
pl ans submitted by the Express Newspapers Pvt. Ltd. and
approved in witing by the Chief Conm ssioner of Delh
acting for and on behalf of the lessor i.e. the Union of
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I ndia. Such plans as

424

approved permtted construction by the Express Newspapers
Pvt. Ltd. O a building on the entire area of plots nos. 9
and 10 with 100% ground coverage in conformty with the said
agreement. Pursuant thereto, the Express Newspapers Pvt.
Ltd. constructed the old Express Building to the east of the
sewer line with an FAR of 260 with reference to the entire
plot leased to it i.e. plots nos. 9 and 10 although the
bui | di ng occupied only half of the area. After completion of
the old Express Building to the east of the sewer line on
March 14, 1958, the perpetual |ease was executed on March
17, 1958, as already stated. The aforesaid supplenenta
| ease was al so executed 'on Novenber 1, 1964 pernitting
change of user i.e. enabling the Express Newspapers Pvt.
Ltd. to sublet two-third of the acconmpdati on available with
it.

At no stage did  the Central CGovernnent go back upon
their solem conmitnent enbodied in the agreenent of |ease
dated May 26, 1954 under which the Express Newspapers Pvt.
Ltd. was entitled to construct a four storeyed Express
Building on the entire area of plots nos. 9 and 10. They
continued to recognize the right of the Express Newspapers
Pvt. Ltd. to revert tothe ternms and conditions thereof as
soon as the obstacle to further construction thereto that
had been discovered, unknown to the parties that there was
an under ground sewage drain running through plots nos. 9 and
10 diagonally, was removed. In particular, they continued to
recogni ze the right of the petitioners to build on the |and
kept as open space to the west of the sewer |line, once the
drain was diverted. This would be evident fromthe tw facts

1. The Union of India being the lessor left with
the Express Newspapers Pvt. Ltd. the area to the
west of the drain on a reduced prem um because it
had to be kept as an open space for protection of
the drain. And
2. Wil e nazul plots that are to be'left open
are valued at Rs. 4840 per acre and ground rent is
assessed accordingly, the area to the west of the
drain was assessed at Rs. 36,000 per acre inplying
thereby that it was not an area to be kept vacant
in perpetuity.
Constitutional Instrunents relating to property of
the Union in the Union Territory of Delhi.
425
On Novenber 3, 1958 the President of India in exercise
of his powers conferred by cl.2 of Art of the Constitution
i ssued the Authentication (Orders and Oher Instrunents)
Rul es, 1958 relating to, and dealing wth, the conduct of

busi ness of the Government of India. In terns of the said
Rules all Secretaries of the Mnistries concerned were
authorized to authenticate documents on bahalf of the
government of India. On Novenber 6, 1959 all functions

relating to admnistration of |eases of Governnent |ands in
Del hi were transferred fromthe Chief Commi ssioner of Delh

(Local Self CGovernnent) to the Mnistry of Wrks & Housing
On January 18, 1961 the President in exercise of the powers
under Art. 77(3) of the Constitution made the Government of
India (Allocation of business Rules, 1961. Rule 2 provided
that the business of the Government of India shall be
transacted in the Mnistries, Departnents, Secretaries and
Ofices specified in the First Schedule to the Rules. Rule 3
laid down that the distribution of subjects anobng the
departments shall be as specified in the Second Schedul e.
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Rule 4 enjoined that the President nmay on the advice of the
Prime Mnister allocate the business of the Government of
India anong Mnisters by assigning one or nore departnents
to the charge of a Mnister. The Mnistry of Wrks, Housing
and Supply is specified in the First Schedule at seria
no.19. Under the Second Schedule, the distribution of
subjects in the Mnistry of Wrks, Housing and Supply is
allocated. Entries 1, 6 and 23 (a) and (1) comrme under the
M nistry of Wrks, Housing and Supply and read as under

1. Property of the Union (not being railway,
naval, mlitary or air force works or being the property of
the Department of Atomic Energy) except (i) buildings, the
construction of which has been financed otherw se than from
the civil works budget and (ii) buildings, the control of
which has at the tinme of construction or subsequently, been
permanently made over by the Mnistry of Wrks, Housing and
Supply to another M nistry-

6. Al | ot nent of Government |ands in Del hi.

23. Adm nistration of the Mnistry and attached and

subor dinat e organi zati ons, nanely :

(a) Central Public Wrks Departnent;

**k k% k% k% k%

(1) Land & Devel opment O fi ce.
426
In terns of the aforesaid Entries 1, 6 and 23 (a) and (1),
all matters relating to the properties of the Union
including allocation of Governnent Iands in Delhi and the
admi ni stration of the Land & Developnent Ofice were
exclusively vested in the Mnistry of Wrks, Housing and
Supply, later the Mnistry of Wirks & Housing

Under Art. 299(1) of the constitution, the President

issued a notification No. GSR 585 dated February 1, 1966
supersession of the earlier notification no. 1161 dated
Decermber 1, 1958. The Land & Devel opnent O ficer under Entry
XXlI, Item7 was authorized to execute contracts assurance of
property relating to matters falling within the jurisdiction
of the Land & Devel opnent O fice. 'The relevant Entry reads :

7. In the case of Land & Devel oprent Office

(i) ALl contracts and assurances of property

relating to matters falling within the
jurisdiction of Land & Devel oprment O ficer
(ii) all contracts, deeds and other instruments

relating to or for the purpose of enforcenent of
the terms and conditions of the sal e/l ease-deeds
of the Governnent Built Property in Delhi/New
Del hi ;
(iii) aucti oneering agreenent s, bonds of
aucti oneers and security bonds for the due
performance of works by the auctioneers-
However, by an overriding provisions contained in Entry Xl|
it was [aid down that ’'notwi thstanding the  previous
aut hori zations, any contract or assurance of property
relating to any matter whatsoever nay be executed by the
Secretary, Special Secretary, Additional Secretary, Joint
Secretary or Deputy Secretary to the Central Governnent in
the appropriate Mnistry or Departrment’. In terns of the
al l ocation of Business Rules of the Governnent of India, the
Mnistry of Wrks & Housing was the appropriate authority
for dealing with matters relating to |ease of Governnent
lands and in terms of the aforesaid notification no. GSR
585 issued wunder Art.299(1), the Secretary, Additiona
Secretary, Joint Secretary, Deputy Secretary and Under
Secretary in the Mnistry of Wrks & Housing were authorized
to execute such contracts in the name of the President of
India. It cannot therefore be doubted that the Mnistry of
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Works & Housing with
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the Mnister at the head was and is the ultinmate authority
responsible for the following itenms of work, viz. Property
of the Union, Town & Country Plaining, Delhi Devel opnent
Authority, Master Plan of Delhi, Admnistration of Delh
Devel opnent Act, 1957, the Land & Devel opnent O fice dealing
with administration of nazul lands in the Union Territory of
Del hi .

The M nistry of Wrks & Housing was and also is the
ultimate authority in respect of the powers, functions and
duties of the Delhi Devel opment Authority as well as the
Muni ci pal corporation of Delhi, including that of the Delh
Water Supply and Sewage Disposal Committee of the Muinicipa
Cor poration of Del hi.

Statutory changes subsequently brought about in Del hi.
It is conmon ground that the Del hi Devel opment Act, 1957 is
the paranobunt |aw on-the subject viz. inplenmentation of the
Master . Plan, Zonal Devel opnent n an and Bui | di ng
Regul ati ons, and overrides the Del hi Minicipal Corporation
Act, 1957.  The Del hi Devel opnment Act cane into force on
Decenber 30, 1957. The provisions of the Delhi Minicipa
Corporation Act were brought into force on different dates.
S.2 which is the definition clause, Chapter Il relating the
constitution of the Corporation and sone  other provisions
were brought into force we.f. January 2, 1958, 8. 512 on
February 15, 1958 and the renaining  provisions including
Chapter XIV relating to building regulations  were brought
into force on April. 7, 1958. On Septenber 10, 1962 the
Central CGovernnment approved the Mster Plan for Delhi,
prepared by the Del hi Devel opnent Authority under .s.7 of the
Del hi Devel opnent Act. The Master Plan makes specific
regul ations for commercial areas and especially for already
built-up comercial areas i.e. walled city of AOd Delhi. But
the press area on the Mithura Road Comrercial @ Conplex
al t hough specified as a commercial area is not listed in the
list of already built-up comrercial areas which relate to
the walled city of Od Delhi. On Novenber 26, 1956 the
Central Covernnment approved the Zonal Devel opnent Plan for
DIl area prepared by the Del hi Devel opnment Authority under
8.8 of the Act within which the press plots are located. It
provided for an FAR of 400 for the press area in- the
Bahadur shah zafar Marg.

The material on record discloses that the construction
of the new Express Building with an incresed FARof 360 with
a
428
doubl e basenment was in conformty with cls. 2(5) and 2(14)
of the perpetual |ease-deed dated March 17, 1958 i nasmuch as
it was wth the express sanction of the lessor i.e/ the
Union of India. It is also quite clear that Sikander Bakht,
the then Mnister for Wrks & Housi ng was throughout gui ded
by the officials of the Mnistry particularly the Secretary,
M nistry of Wrks & Housing, who was the conpetent authority
to act for the President with regard to any contract, grant
or assurance of property of the Union relating to any nanner
what soever in relation thereto by virtue of the notification
i ssued by the President wunder Art. 299(1) and further that
the grant of such permssion was after the nmatter had been

dealt with at all levels an-d was in conformty with the
orders of the then Vi ce- Chai rman, Del hi Devel opnent
Authority dated October 21, 1978 as one under 'specia
appeal ' .

After the formation of the Janata Governnent at the
Centre on March 22, 1977 the Express Newspapers Pvt. Ltd.
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noved for the removal of the legal inpedinent for the
construction of the Express Building to the west of the
sewer line first by noving the Minicipal Corporation of
Del hi for shifting of the sewer |line outside plots nos. 9
and 10 and secondly, by noving the I essor i.e. the Union of
India, Mnistry of Wrks & housing for grant of requisite
sanction to construct the new Express Building with an FAR
of 400. On COctober 7, 1977 it wote a letter to the Chief
Engi neer, Del hi \Water Supply & Sewage Di sposal Undert aking

Muni ci pal Corporation of Delhi to inquire whether it was

possible to realign the underground sewer Iline 80 that it
woul d run outside their prem ses and were duly informed that
the sewer I|ine could be 80 shifted. Accordingly on October

25, 1977 the Express Newspapers Pvt. Ltd. addressed a letter
to the Secretary, Mnistry of Wrks & Housing saying that

addi ti onal construction on the western portion of plots
nos. 9 and 10 |[|eased out was possible after the sewer |ine
shifted and that they were in need of a |arger amount of
because they wanted to start a Hi ndi newspaper and were

also in_ ‘need of ~an additional baserment where the printing
press would be located. It was pointed out that because of
the underground sewer line running across these plots, no
construction could be undertaken above the sewer line as
they had to | eave a safety distance of 25ft. parallel to the
sanme and thus the built-up area available to them was al nost
reduced to half i.e./ 2963 sq. yards while other presses in

the area |like the Tinmes of India, National Herald, Patriot
etc. were able to build over the entire extent of their
respective plots. It accordingly requested the |essor i.e.

the Union of India, Mnistry  of Wrks & Housing for
perm ssion to construct on the open space adneasuring
429
2740 sq.yards on the western side of plots nos 8. 9 and 10
indicating the permissible built-up area as also the terns
on which the additional space could be 80 utilized. A copy
of the letter was marked to the Land & Devel opnent Ofice,
Mnistry of Wrks Housing. = On Novenber 3, 1977 the
Secretary instructed the Joint Secretary to call a
representative of the Express Newspapers Pvt. Ltd. and the
Land & Devel opnent O ficer and evolve-a sol ution. The Joint
Secretary (Delhi Division) directed the Under ~ Secretary
(Land Divi sion) to do the needful. Incidentally, the
Mnistry has tw separate divisions, the Del hi Division and
the Land Division, both working under the control of the
Joint Secretary (Delhi Division). Delhi Division deals with
matters pertaining to the Delhi Devel opment Authority and
Ur ban Devel opnent while the Land Division deals wth
matters relating to allotnent of governnent! |ands. and
administration of lease. It follows that the Delhi Division
was conpetent to deal with matters relating to construction
of the new Express Building including the permssible FAR
and the grant of permission to the |essor under the |ease
and the question of paynent of additional prem umetc. had
to be dealt with by the Del hi Division

Accordingly, on Novenber 14, 1977, R K Mshra, Genera
Manager and authorized representative of Express Newspapers
Pvt. Ltd. waited on the Under Secretary, (Land Division),
Mnistry of Wrks & Housing and was verbally inforned that
the requisite perm ssion of the | essor could be sought after
the building pl ans were approved by the Muni ci pa
Corporation of Delhi and it was then that they should seek
the approval of the lessor and at that tine the Mnistry
woul d intimate what additional premium if any, was payable.
The Under Secretary also recorded a note to that effect.
Thereafter on Decenber 7, 1977 petitioner no.3 Ram Nath
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Goenka addressed a letter to Sikandar Bakht, the then
M nister for Wrks & Housing drawing his attention to the
aforesaid neeting where the representative of Express
Newspapers Pvt. Ltd. had been intinmated that they should
first submt their building plans to the Municipa
Corporation of Delhi and thereafter seek perm ssion of the
| essor which would advise themof the amobunt of prem um
payabl e for the change of user. He requested the Mnister to
i ssue necessary instructions directing that the plots in the
press area should be treated as comrercial conplex which
entitled the plot-holders to build over the entire area of
the respective plots subject to the restriction of a height
of 60 ft. as stipulated in 1951 without any restriction as
to the area of various floors. There followed a neeting in
the Mnistry of Wrks & Housing on Decenber 20, 1977 when
the CGeneral Manager of | ndian
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Express and an official of the Delhi Devel opment Authority
were present and the extent ~of FAR pernissible was
specifically discussed. This was followed by a letter of the
General Manager dated Decenber 23, 1977 to the Secretary,
Mnistry of Wrks & Housingin which he referred to the
nmeeting where it was felt that although the press area was
not expressly nentionedin the Master Plan, it would stil
fall under the general” description of ‘'other comercia
areas’ where only an PAR of 300 was permi ssible and that it
woul d be 80 despite the fact that no such limtation existed
when the press conplex was established. He referred to the
letter of Ram Nath Goenka dated Decenber 7, 1977 to the
M nister wherein permssion to build on the entire area of
the plots in question was sought. A copy of the letter was
endorsed to the Mnister. On Decenber ~ 30, 1977 ‘the Chief
Engi neer, Del hi Water Supply & Sewage D sposal Undert aking

wote a letter to R K Mshra, ~General Manager, |ndian
Express stating that it would cost Rs. 2.5 |l akhs to divert
the sewer line and that the conpletion of work would take

about five nonths after the deposit was nade. Thi's was in
reply to the letter sent by Express Newspapers Pvt. Ltd. On
Cctober 12, 1977. Accordingly, the Express Newspapers Pvt.
Ltd. On Decenber 31, 1977 wote to the Deputy Secretary,
Mnistry of Wrks & Housing that the Minicipal Corporation
of Delhi i.e. the Delhi Water supply & Sewage D sposa
Undert aki ng had indicated that the underground drain could
be shifted 80 that it would run outside the |ease hold
prem ses and therefore there should be no objection to the
construction of the new Express Building, and requested the
Mnistry for advice on the FAR permssible for the said
bui I di ng.

According to the note recorded by the Mnister on the
margin of the letter of petitioner no.3 Ram Nath Goenka
dat ed Decenber 7, 1977, instructions were to be‘issued to
the Del hi Devel opment Authority to exam ne the question. On
January 7, 1977 J.B.D Souza, Secretary, Mnistry of Wrks &
housing recorded a detailed note and put it wup to The
Mnister. It appears that he discussed the case wth the
Mnister on the 7th and explained to himthat the Express
Newspapers Pvt. Ltd. had already used up an FAR of 260 with
reference to their |easehold prenises i.e. plot nos. 9 and
10 although they had occupied about half of the land with

their building. It was recorded in the note that the
assertion that others in the press area had an FAR of 500
was not factually correct. Maxi = FARfor all the press

pl ots was 300 and bel ow except in the case of Tinmes of India
where it was 304 and the National Herald where it was 306. 3.
According to him the effect of allowing the petitioners to
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the other half would nean a rise of FAR from 300 to 400.
Perhaps an increase from 260 to 360 should be permitted if
the need for starting a newspaper in Hndi was really
genui ne. The portion to the west of the sewer |ine was kept
as open and was being used for parking of cars, and these
woul d have to be parked out on the road, apart fromthe
extra parking need that the additional construction would
give rise to. The Mnister asked the Secretary to discuss
the matter wth Petitioner no.3 Ram Nath Goenka and arrive
at a suitable solution. As a result, the Secretary noted as
bel ow :
I find it difficult to recomrend the FAR requested
by Shri Goenka, as this will inevitably lead to
requests from other plot-holders, including the
Times of ~ India, to wse up their entire | and area
for building upto 60 feet, which wll nean in
effect a rise of FAR from 300 to 400. The effect
on parking and other requirements nmay not be
accept abl e.
At the sane time it is undeniable that Shri Coenka
is unable to retrieve from his tenants a
consi derabl e part of his existing building, and if
his needs of starting a newspaper are really
genui ne  sone consi derabl e concession wll be
needed. Perhaps an increase from260 to 60 shoul d
be permitted; wth the -extra basenment area the
firmwll build this should give it nearly 50,000
extra sq.feet of area

On January 18, 1978, the Mnister for Wrks & Housing
concurred with the views of the Secretary and ordered as
bel ow

| agree. In the circunstances stated, 'A above is
the farthest we should acconmpbdate. May process
further accordingly.

The Mnistry of W rks & (Housing by letter dated
February 2, 1978 conveyed to the Vice-Chairnman, / Delhi
Devel opnent Authority the decision of the Union-of India to
permit the petitioners to build with an FAR of 360 as bel ow

It has been decided that FAR in this case may be

i ncreased upto 360 so that with the “extra

basenent area the firm would have an additiona

built-up area of nearly 50,000 sq.feet. You are

requested to take necessary action in the matter.
432

Copies of this letter were endorsed to the Town &
Country Planning Organization and Oficer Inchrage, Master
Plan in the Del hi Devel opnent Authority. The Additiona
Secretary, (Master Pl an), Del hi Devel opnment “Authority
however maintained that the FAR pernmissible for the press
area was only 300 wth 80 ground coverage, 70 on the first
floor and 50 on the second, third and fourth floors.

Anot her letter dated March 6, 1978 was addressed by
petitioner no.3, Ram Nath Goenka, to the Mnister in which
he reiterated the earlier request nade by himfor allow ng
the petitioners to build on 100% of the plinth area, only
with the height restriction of 60 feet. It stated that the
M nister had informed him that an order allowing the
petitioners to build upto an FAR of 360 had already been
passed and further construction beyond it woul d be
sanctioned | ater.

I mredi ately thereafter the Mnistry of Wrks & Housing
took a decision adverse to the Express Newspapers Pvt. Ltd.
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On April 15, 1978, P.B. Rai, TCP-11 put up a note objecting
to the Governnent decision to increase the FAR to 360 on the
ground that it was in total contravention of the Master Plan
and woul d have serious inplications. It is a long note,
rel evant part of which nay be extracted

As per Master Plan, FAR 300 in comercial areas

does not exist for any area in Del hi whatsoever.
He further stated that such a decision to perm t
construction upto an FAR of 360 woul d not be inplenented by
the Municipal Corporation of Delhi as their existing bye-
laws and rules permitted construction upto 300 only and
added that the rules and bye-laws should not be nodified for
one particular case or  building or for one particular
comerci al area

Upon the receipt ~of the TCP-11's note, the Joint
Secretary (Delhi Division) on My 6, 1978 directed the
Deputy Secretary to put~ up a clear note for obtaining the
orders of = the Secretary Mnistry of Wrks & Housing and the
M ni ster because the petitioners wanted to build the 100
coverage, while the TCP-I1's note showed t hat t he
perm ssi ble FAR was 300. ~Accordingly, the Under Secretary
put up a detailed note on May 8, 1978 expl ai ning the various
view points, bye-laws etc. and recomended reduction of FAR
to 300.. On the sane day, the Deputy Secretary narked the
file to the Joint Secretary. On May 18, 1978, the Joint
433
Secretary, (Delhi Division) pointed out that the petitioners
were A not happy with E AR 360 against their original demand
of 500 and they now wanted FAR 430:67 while the maxi mum FAR
perm ssi bl e was 300 as pointed out by the Secretary (Master
Pl an, Del hi Devel opnent Authority. He therefore recommended
restriction of the FAR to 30 as per the bye-laws of the
muni ci pal Corporation of Delhi and the Secretary endorsed
the said reconmendati on. Therefore, the M nister approved of
the restriction of the FAR to 300.

On May 19, 1978, N. E.. Botch, Vice-Chairman, Delhi
Devel opnent Authority wote to the Joint Secretary, Mnistry
of Works & Housing stating that the Governnent’'s decision of
FAR 360 was totally unacceptabl e and added that ' maki ng of
exceptions of this nature was precisely the stick with which
the Del hi Devel opment Authority was beaten’ for its own
office building i.e. Vikas M nar which far exceeded FAR 400
and Was in breach of all building bye-laws. He accordi ngly
suggested that FAR 300 might be permtted with the condition
that necessary parking facilities would have to be provided.
On May 24, 1978, the Deputy Secretary recorded a note
directing that further action to inplenent the said decision
of the Mnister to restrict the FAR to 300 may be taken by
the Land & Developnent O ficer. On June 9, 1978, the Deputy
Secretary, Delhi Devel opnent Authority inforned the /Vice-
Chai rman of the decision of the government restricting the
FAR t o 300-

It appears that the case was revived on July 14, 1978
when Si kandar Bakht, Mnister for Wrks & Housing wanted to
know after sone representative of Express Newspapers Pvt.
Ltd. had visited his office, if the press area and the FAR
therefor were nentioned in the Master Plan and whether or
not the FAR achieved for the Express Buil dings was 500, it
woul d not operate for fresh construction in the press area
for which the FAR was not to exceed 300. A meeting was fixed
to discuss the matter in the roomof the Mnister on August
18, 1978 and the following note was recorded by D Souza,
Secretary in the Mnistry of Wrks & Housing regarding the
di scussions :

The JS(D), the Vice-Chairman, DDA and | net the
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M ni ster today and expl ai ned the undesirability of
allowing the I ndian Express Hi gher FAR than
al ready proposed in this case, particularly the
repercussions it would have on the other occupants
of plots on this road. The Vice-Chairman suggested
434
another possibility, nanely, allotting to the
I ndi an Express sone other |and where it could put
up a building. The Vice-Chairman said he woul d get
in touch with Shri Goenka and put this proposition
to him
The M ni st er agreed with the Vi ce- Chai rman’ s,
suggesti ons.
On Cctober 21, 1978, M N. Buch, Vice-Chairman, Delh
Devel opnent Authority took the foll owi ng decisions :
"(a) to amalgamate plots nos. 9 and 10 and taking
into account the existing built-up area would
perm t-on FAR of 360 overall
(b) to allow the residual area of plots nos. 9 and
10 to be built in line with the Times of India and
Sharma bui | di ng;
(c) to exclude the basenment fromthe cal cul ati ons
of the FAR provided the basements are not used for
of fi ce purposes;
(d) to perm't parking on the service road in the
same manner’ as it was for the other buildings in
this line, adequate parking facilities would also
have to be provided in the set back of
approxi mately half portion of the line which has
been suggested by the  Express Newspapers Pvt.
Ltd. in the draw ngs.
He further directed that the aforesaid order was to be
treated as one under special appeal. He accordingly gave
instructions for issuing 'no objection’ to the | Express
authorities for construction on the residual area and to
make a reference to the Governnent™ of India asking for
confirmation of the action proposed. The Vice-Chairman in
his order nentioned that the Mnister for Wrks & Housing
had ordered that the cases should be cleared i medi ately and
his ex post facto sanction obtained by the Del-hi Devel oprment
Aut hority.
On  Novenber 4, 1978, R D. Gohar, Joint D rector
(Buil dings), Delhi Devel opment Authority addressed aletter
to the petitioners to the effect
The plans submtted by you have been examined.
am directed to inform you that there is no
objection to
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amal gamation of plots nos. 9 and 10 and all ow ng
an overall FAR of 3.6 taking into account the
existing A FAR In that case the existing building
l[ine of the adjoining plots shall have to be
mai nt ai ned. The basenent has been excluded from
the cal cul ation of the FAR and the installation of
Press Machinery |like any other service machinery
is permitted. The parking on the service road is
permtted in the same manner as it is for other
buildings in this line. However, adequate parKking
facility shall have to be provided in the open
area which may be so planned to make usable for
par ki ng pur poses.

On the detailed exanination of the lay-out plan, he
observed that as per FAR of 360 construction was pernitted
on 1,84,886.07 sqg.feet as against the existing FAR covering
an area of 1,29,028 sqg.feet i.e. the overall ground coverage
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now permtted was 13.81% i.e. 379 4.92 sq. feet. The
petitioners were directed to submt the plans to the
concerned authorities for approval. A set of plans as
submitted by the petitioners and examnmined 'as per norns’ was
encl osed. On Novenber 17, 1978, the Vice-Chairman, Del hi
Devel opnent Authority addressed a letter to the Mnistry of
Wor ks Housi ng recomendi ng extensi on of FAR from 300 to 360.

On Novenber 24, 1978 the Government of India, Mnistry
of Works & Housing addressed the following letter to the
Vi ce- Chai rman, Del hi Devel opment Authority :

"No. K- 12016/ 2/ 78- DDA

CGovernment of India

M nistry of Wrks & Housing

(N rman Aur Awas Mantral ya)

New Del hi, the 24th Novenber, 1978.

To

The Vi ce- Chai rman.

Del hi, Devel opment” Aut hority,

Vi kas M nar,

New Del hi .

Sub: Plots nos. 9 and 10, Bahadurshah zafar Marg,

New Del hi - Request for additional Coverage.
436
Sir,

Wth reference to your D.O Letter No. PA/VC 78/874
dated 17.11.78 and in supersession of this Mnistry's letter
of even nunber dated 9.6.1978, | amdirected to say that, as
proposed by you, the Express Newspapers Pvt. Ltd. nay be
allowed to construct on the residual plot on the basis of an
FAR 360 for the whol e plots.

Yours faithfully,

sd/- (V.S. Katara)

Joi nt” Secretary to the
Governrent of I ndia.

Copies of the letter were endorsed to the Commi ssioner,
Muni ci pal Corporation of Delhi, Land & Devel opment Ofice,
Town & Country Planning O ganisation and Express Newspapers
Pvt. Ltd. This was followed by a clarificatory |letter from
the Mnistry of Wrks & Housing to the Vice-Chairman dated
Decenber 1, 1978 that the FAR 360 allowed excludes the
entire area of basenent as per the provisions of the Mster
Pl an.

The perm ssion granted by the lessor i.e. the Union of
India, Mnistry of Wrks & Housing for the construction of
new Express Building with an increased ~FAR of 360 as
accorded by Sikandar Bakht, the then Mnister for Wrks &
Housi ng was acted upon by the petitioners by constructing
the four-storeyed new Express Building by the end of
February, 1980. As already stated, this was done with the
sanction of the Del hi Devel opnent Authority ~and the
Muni ci pal Corporation of Del hi.

Pl eadi ngs of the Parties
|. Petitioners’ Case

In the facts and circunstances herei nbef ore adunbrated,
the petitioners pleaded inter alia that

1. The proposed action of re-entry by the |essor
i.e. the Union of India, Mnistry of Wrks &
Housi ng at the instance of the Lieutenant Governor
of Delhi is meant to be an act of political
vendetta. The inpugned notices have been issued
with an evil eye and an unequal hand and with a
del i berate design to conpel
437

the petitioners to close down the Express G oup of
Newspapers in general and the Indian Express in
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particular. The said notices are ex facie illega

and without jurisdiction and are contrary to the
factual and |egal provisions. The arbitrary and
discrimnatory initiation of executive action
under the guise of alleged infraction of the terns
of the lease and/or the WMaster Plan of Delh

and/ or the nmuni ci pal bui | di ng bye- 1 aws is
violative of the petitioners’ fundanental rights
under Arts. 14, 19(1)(a) and 19(1)(g) of the
Constitution.

2. The construction of the new Express Building
with an increased FAR of 36 was in conformty with
cl ause 2(5) of the perpetual |ease dated March 17,
1958 inasmuch as it was with the express sanction
of the lessor i.e. the Union of India. The grant
of perm ssion by Sikandar Bakht, the then Mnister
for Works & Housing ~to sanction the construction
of the new Express Building with an increased FAR
of 360 was in accordance with the Master Plan

after M N.  Buch, Vice-Chairnan, Del hi Devel opnent
Authority by his order dated Cctober 21, 1978 as
one under special appeal"” under the Master Pl an

Chapter 1, Part~A,  Zoning Regul ations, Item 13,
Use Zone - C-2, at p.50 directed that plots nos. 9
and 10 at Bahadurshah Zafar Marg |eased to the
Expr ess Newspaper s Pvt . Ltd. shoul d be
"amal gamat ed together intoone plot and taking
into account the existing built-up area occupied
by the old Express Building built on the eastern
portion of the underground sewage drain with an

FAR of 260, the construction of the new Express
Building on the western portion thereof after
renmoval of the sewer line wth-an overall FAR of
360 was perm ssible’

2. The then Mnister ~for Wrks & Housing was
t hroughout gui ded by the officials of the
Mnistry, particularly (the Secretary, Mnistry of
Works & Housing, who was the conpetent ‘authority
to act for the President with regard to any
contract, grant or assurance of property of the
Union relating to any matter whatsoever _in
relation thereto by virtue of the notification
i ssued by the President wunder Art. 299(1). In
terns of the Government of India (Allocation of
Busi ness) Rules, 1961 as well as wunder

The aforesaid notification under Art.299(1), the
Mnistry of Wrks & Housing with the Mnister at
the head was and is the ultimate authority
responsi ble to deal with the property of the Union
and to enter into all contractual obligations in
relation thereto. The Mnister had not only ful
authority, power and jurisdiction to gr ant
perm ssion to the petitioners to construct the new
Express Building with an increased FAR of 360 with
a double basenent for the installation of the
printing press, but the action taken by the then
government was in good faith after taking into
consideration all the circunstances attendant at
all levels.

3. After the shifting of the wunderground Sewer
Iine outside the | easehold prem ses at the cost of
the petitioners to the tune of Rs.6 |akhs and on
paynment  of the supervision charges to the
Muni ci pal Corporation amounting to Rs. 25,000,
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there could be no objection to the construction of
the new Express building with an increased FAR of
360 as It allowed the residual area of plots nos.
9 ant 10 to be built inline wth the Tines of
I ndia, National Her al d, Patri ot and ot her
bui | di ngs al ong t he Bahadurshah Zafar Marg. At the
time of the grant of plots nos. 9 and 10 to the
Express Newspapers Pvt. Ltd., there were no
restrictions as to the FAR in the construction of
bui I di ngs al ong the Bahadurshah Zafar Marg.
Further, that t he Mast er Pl an f or Del hi
subsequent |y approved by the Central Governnent in
the year 1962 does not nention the press area on
t he Bahadurshah zafar Marg conprising of the press
encl ave. Al though specified as a conmercial area,
it is not listedin the list of "already built-up
conmercial areas because it relates to the walled
city of Od Delhi. The zonal devel opnent plan for
DIl areawithin which the press plots are | ocated
permtted an FAR of 400 for the press area in the
Bahadurshah zafar Marg. In short, the subni ssion
is that all that the then Mnister for Wrks &
Housing did was to restore to the petitioners the
right that they acquired under the perpetual |ease
dated March 17, 1958 i.e.. to be treated alike al
other plot / holders in that area and a denial of
such equal terns would be opposed to the
principles of equality besides being violative of
Art. 14 of the Constitution

4. The |l essor i.e.. the Union of Indiais estopped
by A the doctrine of promissory estoppel and
cannot therefore go back upon all assurances given
and actions taken by the previous government,
particularly when ‘the petitioners had acted upon
the decisions so reached and had constructed the
new Express Building with a cost of approximtely
RS. 1.30 crore by February 1980 which at present
woul d cost nore than Rs.. 3 crores. |In substance,
the petitioners contend that where pernission of
the lessor i.e. the Union of India has been
granted in relation to any property of the Union
under a |lease by the authority conpetent i.e. the
Mnistry of W rks & Housing, it is not conpetent
for the successor gover nnent to -treat~ such
perm ssion as being non est and to proceed as if
no such perm ssion or sanction had been granted.

5. The i mpugned notice issued by the Zona
Engi neer (Bui | di ng), Cty Zone, Muni ci pa
Corporation of Delhi dated March 1, 1980 upon the
Express Newspapers Pvt. Ltd. to show cause why the
Express Buildings should not be denolished under
ss. 343 and 344 of the Del hi Municipal Corporation
Act, 1957 was illegal and ineffective inasmuch as
the construction of the said building was not
wi thout or contrary to the sanction referred to in
s. 336 or in contravention of any of the
provi sions of the Act or bye-laws nade thereunder
The threat to denolish the second basenent
especially when simlar double basenent/platform
exists in other newspaper buildings. in the press
area such as the Tinmes of India, National Herald
Patriot etc. along the Bahadurshah zafar Marg was
violative of Arts. 14 F and 19(1)(a) of the
Constitution. The denial of the respondents to
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al l ow such a doubl e basenent to be constructed by
the Express Newspapers Pvt. Ltd. in the new
Express Bui | di ng clearly i nfringes t he
petitioners’ right to free speech and expression
guaranteed under Art. 19(1)(a) which includes the
freedomof the press as otherwise the printing
apparatus installed in the | ower basenent would be
rendered incapabl e of operation and is therefore a
sine qua non for the printing and publication of
the I ndi an Express.

6. The erection of the double basement or a
working platform in a printing press like the
Express

Newspapers Pvt. Ltd. is a conpoundabl e deviation
fromthe sanctioned plan and the insistence of the
Muni ci pal” Corporation. of Delhi to denolish the
same suffers from the Vi ce of hostil e
di scrimnation. Even assum ng that the nunicipa

bye-laws do not pernmit ‘the construction of a
doubl'e basement in the 'press area along the
Bahadur shah zafar Marg, such bye-laws woul d anmount
to an unreasonable restriction on the right to
carry on /the business of printing and publishing
t he newspaper and thus offends Art. 19(1)(g) of
the Constitution.

7. Respondent No.2 Jagnohan,  Li eut enant - Gover nor
of Del hi, ‘cannot usurp the functions of the Union
of India in relation to the property of the Union
in the Union Territory of Delhi,  and that the
Li eutenant CGovernor - is not a successor of the
Chi ef  Commi ssi oner of Del hi. There  was no
notification issued by the President under Art.
239(1) of the Constitution for the conferral of
any power on the Lieutenant-Governor to adm nister
the lease in question. No doubt, by virtue of the
notification issued by the President on Septenber
7, 1966 under Art. 239(1), the Lieutenant Governor
has, subject to the Iike control by the President,
the sanme powers and functionsas well as
exerci sable by the Chief Conm ssioner with power
to adm nister the property of the union. There 18,
admttedly, no such notification issued by the
President under Art. 239(1) vesting either the
Chi ef Commi ssioner of Delhi or ~the -Lieutenant-
Governor with any such power.

8. In any event, it is inconceivable that after
October 1, 1959 when the administrative contro

over the Land & Devel opnent Oficer was
transferred from the Delhi Administration to the
Mnistry of Wrks & Housing and by virtue of a
notification issued under Art. 299(1), the
Secretary, Mnistry of Wrks & Housing was nade
the conpetent authority to act for the President
with regard to any contract, grant or assurance of
property of the Union, the Lieutenant Governor
could still arrogate to hinmself the powers of the

Union of India, Mnistry of Wrks & Housing in
relation to the | ease.

9. It is alleged that respondent no. 2 Jagnohan is
A actuated wth personal bias against the Indian
Express and had filed a criminal conplaint against
the Chief Editor of the Indian Express and sone of
the officers of the Express Goup of Newspapers
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for having published an article in the Indian
Express in April 1977 with regard to his role
during the period of Emergency in Turknan Gate
denolitions. The Express Goup of Newspapers,
particularly the |Indian Express, had during the
period of Emergency and imediately thereafter
openly «criticized the high handed actions of
respondent no.2 Jagnohan who was the then Vice
Chairman of the Delhi Devel opnent Authority for
which he was |ater i ndi cated by the Shah
Conmi ssi on of Inquiry.

10. The Express Newspapers Pvt. Ltd. contend that
they having approached the Central Government for
exercise of its powers under s.41 of the Delh

Devel opnent Act, 1954 for the issue of necessary
directions as regards the perm ssion to build the
new Express Building with an increased FAR of 360
wi th a double basenent for the installation of the
printing press which becane necessary due to want
of any provision in that behalf in the Master Plan
and the Zonal Devel opnent - Plan in regard to the
press enclave and the Central Government having
i ssued directions under the relevant provisions,
interms ~of 8. 53(3A) of the Act, the sanction of
the plan /by the Del hi Devel opnent Authority by its
| etter Novenber 4,’ 1978 pursuant to such
direction and its authentication -of the building
pl ans approving the portions objected to by the
Muni ci pal Corporation, ~ Del hi, overrides and makes
irrelevant ~any other ~ sanction granted by the
Muni ci pal Cor porati on subj ect to any
qual i fication.

11. The inmpugned notice issued by the Zona

Engi neer (Bui I di ng), Gty Zone, Muni ci pa

Corporation of Delhi ~dated March 1, 1980 was
illegal and void as. he did not apply his mind at
all to the question at issue but nerely issued the
same at the instance of respondent no. 2. Further

the inmpugned notice issued by the Engineer
Oficer, Land & Devel opnent O fice dated March 10,
1980 purporting to act on behalf of the |essor
i.e. the Union of India was factually and

legally not a notice of re-entry upon forfeiture
of the | ease as contenplated by cl. 5 and 6 of the
| ease-deed, based as it was on non-existent
ground. Although the |ease-deed pernits renmedy of
any breach of any of the ternms ‘thereof, the
opportunity to effect such a remedy has not been

and as indeed it is clear, it is not intended to
be, granted to the petitioners and instead, there
is a threat of re-entry upon the |easehold
prem ses upon forfeiture of the |ease.

1. Respondents Case

1. Respondent No.2 Jagnohan, Lt. Governor of Delh

filed a counter on behalf of all the respondents
asserting that the perpetual |ease-deed dated
March 18, 1958 was executed on behalf of the
| essor by the Assistant Secretary to t he
Department of Local Self Covernment 'under the
administrative control of t he Chi ef
Comm ssioner/Lt. GCovernor of Delhi’; that the
demi se land is nazul |and vested in the President
of India, for the managenent, control and di sposa

of which the Land 6 Devel opment Officer in the
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Departnment of Local Self Government, was created;
and that as a matter of fiscal policy, the
admini strative control of the Land Devel opnent
Ofice, New Delhi was transferred fromthe Del hi
Admi nistration to the Mnistry of Wrks, Housing
and Supply w.e.f. October 1, 1959. It was asserted
that this transfer was 'purely on fiscal grounds’
and did not divest the Chief Commi ssioner/Lt.
Governor of his contractual powers, given to him
by the parties to the |ease-deed, as the
representative of the President of India and the
Head of the Local Self Governnment. It was averred
that according to cl.2(14) of the perpetual |ease-
deed the land to the west of the sewer line was to
be kept as an "open space" i.e. as |lawns, paths or
parki ng grounds to the satisfaction of the Chief
comm ssioner and only the lessor or the Chief
Conmi ssioner hat the right to interfere with the
mai nt enance of this area and that too only for the
purpose of layinga new sewer line along the
existing one. According to cl.2(9) thereof, no
excavation in the demnmi se prem ses should be nade
wi t hout the witten consent of t he Chi ef
Conmi ssi oner/ Lt. Governor of Delhi. Admttedly,

no permssion from the Chief Conmm ssioner/Lt.

CGovernor, pursuant to cl. 2(9) -and 2(14) was
obt ai ned ' by the petitioners. 1t was further
asserted that the sewer line, according to the

terns of the |ease,~ could not be diverted by the
Muni ci pal Corporation of Delhi at the cost of the
petitioners wthout the consent of the Chief
Comm ssi oner/Lt. CGovernor. ~The petitioners had no
ri ght under the |lease to change the character of
this land which was “to be nmmintained and by
suppression of material facts obtained pernission
to build thereon sanction of building plans from
authorities which they knew, wunder the terns of
the | ease was not pernissible.

2. In refuting the allegations nade by the
petitioners that Engi neer Oficer, Land 6
Devel opnment Office had at the instigation of the
Lt. Governor issued the inmpugned notice for

forfeiture of the | ease, respondent no.2 asserted
that he had not ordered the issuance of the notice
in question and that the Land & Devel opnent
Oficer was an authority independent of the
adm ni strative control and supervision of the Lt.
Governor. It was asserted that the inpugned show
cause notices were issued by authorities which are
i ndependent of the authority of Lt. Governor or by
autononmous local bodies. It was asserted : The
i mpugned show cause notice by respondent no.5, the
Engi neer O ficer, Land & Developnment Ofice was
issued only after he canme to know through Press
Reports of <certain serious violations of the
| ease-deed by the petitioners. The show cause
noti ce by respondent no.5 was issued in exercise
of powers under cl.4 of the perpetual |ease-deed
dated March 17, 1958 for violation of cl. 2(5),
2(9) etc. As regards the inpugned show cause
notice i ssued by the Zonal Engi neer (Building),
City Zone, Municipal Corporation of Delhi, It was
asserted that the same had been issued by the
Muni ci pal Corporation of Delhi in exercise of its
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statutory powers under ss. 343 and 344 of the
Del hi Muni ci pal Corporation Act after verification
of the allegations.

3. Respondent no.2 has sought to disown al
responsibility for the issuances of two inmpugned
show cause notices but asserted that being the Lt.
Governor of Delhi, he was responsible for the
admi ni stration of

the Union Territory of Delhi and as such he was
acting wthin his powers to direct all the
authorities concerned to prevent violation of |aws
by any person or institution. He further asserted
that he, as the Lt. Governor of Delhi, was fully
conpetent to ~appoint the Enquiry Commttee under
the Commi ssion of Inquiry Act, 1952. It was denied
that the Union of India or the Lt. Governor of
Del hi ~intended to inflict a reprisal on the
petitioners for the independent state of the
newspapers they publish. It was added

"The respondents while welcomng, creative and
constructive criticism of Governnment policies and
actions only expect a mnimm standard of decency
and fairness fromthe Press.

4. It was al l'eged that the petitioners indulged in
all sorts/ of Distortions and fabrications in
criticizing the policies and actions of the Union
of India' and the Lt. Governor" and despite al
this, respondent no.2 had taken an indul gent view
of these delinquencies except when he had to file
a crimnal conplaint against Express - Newspapers
Pvt. Ltd. to uphold his self-respect and dignity ,
- and sone of the petitioners have been sunmoned
to stand their trial by a Court of conpetent
jurisdiction. It is not disputed that respondent
no.2 had filed a crimnal conplaint in Crimnal
Case No. Nl of 1979 in the Court of the Learned
Met r opol i tan Magi strat e, New  Del hi agai nst
petitioner no. 4 for having conmitted alleged
of fences puni shabl e wunder ss. 500 -and 501 of the
I ndi an Penal code, 1860 for having published a
news item regarding the active role played by him
in the denolition of houses near Turkman Gate in
Del hi, which rendered thousands of per sons
destitutes and honel ess which becane the subject
of an enquiry by the Shah Conmission during the
Emer gency. Respondent no.2 makes a specia
pl eading of the demolition of the Turkman  Gate
operation during the Enmergency by him as /Vice
Chairman of the Del hi Devel opnent Authority which
he styled as a clearance operation undertaken for
the resettlement of the wvast multitude of poor
people who were victins of exploitation at the
hands of vested hands and conpelled to live in
sub-standard human |iving conditions of dirt and
squal or stating that the

cl earance operation was undertaken for inproving
the A standard of 1living of the poor and their
resettlement. Wiile admtting that he had filed a
crimnal conplaint against the Editors, Printers
and Publ i sher of t he I ndi an Expr ess for
def amati on, he denies that the respondents had any
personal aninosity towards the Express Goup of
Newspapers and asserted t hat t he crimna
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conplaint for defamation was instituted because
the Indian Express was gquilty of fabricating and
publishing false, notivated scandal ous stories
about respondent no.2 and ot hers.

5. Respondent no. 2 controverted that t he
contractual relations between the parties were
governed by the | ease agreenent dated May 26, 1954
which was nodi fied and super seded by t he
subsequent | ease agreenent dated Novenber 19,
1957, since this had al so been substituted by the
regi stered perpetual |ease dated March 17, 1958
whi ch al one, according to him governed the
rel ationship effectively and legally between the
Union of India and the Lt. Governor of Del hi on
the one hand and the Express Newspaper Pvt. Ltd.
on the other. It was denied that the Deputy
Secretary, Mnistry of Wrks & housing Governnent
of India had any jurisdiction or authority to
permt diversion of the sewer line as he was not
aut hori-zed to represent the Central Governnent for
the purpose of admnistration of the |ease and,
therefore, any attenpt on the part of the Express
Newspapers Pvt. Ltd. to rely upon the agreenment of
1954 or on the subsequent agreement of 1957 to
justify the action of the nunicipal Corporation of
Delhi in /shifting the sewer line beyond the
| easehol d permises was an exercise-in futility. It
was asserted that cl. 2(5) of the perpetual |ease
could not « be avail ed of by the Express Newspapers
Pvt. Ltd. inthe absence of a perm ssion granted
by representative of the | essor, meaning the Chief
Comm ssi oner/ Lt. Gover nor or t he Land &
Devel opnent Officer and, therefore, the renoval of
the sewer line itself was illegal and did not
create any right in_the Express Newspapers Pvt.
Ltd. to raise any construction on the land to the
west of the old sewer |line which was to be kept as
"green". It was denied that by virtue of the
transfer of functions relating to adnministration
of | eases executed on

bahal f  of the Union of I'ndia, the Chi ef
Comm ssioner/ Lt. CGovernor was divested of all the
powers conferred on himby the various clauses of
the | ease-deed. It was asserted that the transfer
of the functions was only "an —admnistrative
nmeasure to achieve the desired fiscal discipline
inthe matter of administration of properties of
the Union of India. Even after the transfer of
functions to the Land & Devel opment O ficer, it
was said that all |ease agreenents are being
referred to the Lt. Governor of Delhi for exercise
of powers conferred on himin the | ease agreenent.
It is then said that :

"It is also denied that the Mnistry of Wrks &
Housing, as such represents the lessor. It is the
Land & Developnent O ficers the respondent no.5,
who represents the | essor (President of India) for
t he execution of t he | eases and their
adm ni stration under Art.299(1) of the
Constitution. Statutory Bodies |ike the Minicipa

Cor poration of Del hi, the Del hi  Devel opnent
Authority, the Urban Arts Commission etc. had no
power under the perpetual |ease-deed of 1958 to
vary or waive the conditions of the |ease.”
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Upon this basis, respondents no.2 asserted that
the so-called permssion obtained by the Express
Newspapers Pvt. Ltd. fromthe Mnistry of Wrks &
Housi ng was void, illegal and w thout jurisdiction
and, therefore, a nullity in |aw

In para 79, it is averred

"Wth reference to para 27(b), It is denied that
the Land & Devel opnent O ficer is nerely a
functionary under the Mnistry of Wrks & Housing.
He is, in fact, the officer appointed on behal f of
t he | essor (Presi dent of I ndi a/ The Chi ef
Conmi ssioner of Delhi) under the terms of the
| ease for the ‘execution of nanagenment of the
| ease-deed, it 'is subnmitted that the pernission
referred to by the petitioners was neither applied
for and obtained nor granted under clause 2(5) of
the | ease-deed: The so-called permission, in any
case, was not addressed to be petitioner but to
respondent no.6."

6. After referring to the grant of perm ssion by
t he M nistry of Works & Housing and the Del hi
Devel opnment ~Aut hority, respondent no.2 averred in
para 89
"Wth reference to para 28(4) and (c) it is denied
that the breach conplained of ‘was capable of
renmedy. As al r eady st at ed, t he so-cal | ed
perm ssion obtained by the petitioners did not
amount to  any valid perm ssion under the ternms of
the perpetual | ease-deed dated March 18, 1958. It
is submtted that the petitioners were bound to
apply to the conpetent authority and obtain prior
appr oval of t he | essor bef ore conmenci ng
construction and the petitioners knew who the
conpetent authority was The petitioners did not
make any application under any of the ternms of the
| ease-deed before co mssing the breach ' of the
| ease-deed.’

(Enphasi's suppl i ed)
The aforesaid avernents <clearly bring out the
stand of respondent no.2 that he al one and not the
Mnistry of Wrks & Housing was conpetent to act
on behalf of the Ilessor i.e. the Union of India
and this is brought out in the avernment which
i medi ately foll ows:
“I't is further submitted that for —any breach of
clauses (3),(9) and (10) of clause 2 of the |ease
deed, it was for t‘he Chief Conm ssioner of Delh
to decide if the breaches are renediable and the
nature of the remedies required for the breach. I|f
the breaches wer e not remedi able ~-to the
satisfaction of the Chief Comm ssioner of Del hi
he could order renmoval or demolition of the
construction conplained of. Mdification of the
| ayout plan, conversion of the land use -and
violation of the FAR prescribed under the Master
Pl an and the Municipal Bye-laws are not renediable
br eaches.
7. Respondent no.2 has specifically denied that
the FAR for D-2 area which includes the Press
Enclave is 400, and asserted that for built up
areas which include partly built-up areas, the FAR
under the Municipal Building Bye-laws is only 300.
It was
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then asserted that the FAR for D2 area being 300,
according to the Municipal Building Bye-laws and
the Master Plan for Delhi, the question of issue
of direction by the Central CGovernnent under s.41
of the Delhi Devel opment Act does not arise. Even
then, it was said that the Vice-Chairman of the
Del hi Devel opnent Authority (M N Buch), in view
of this legal position expressed the viewin his
note dated October 21, 1978 that the case of the
Express Newspapers Pvt. Ltd. should be treated as
an isolated case to bring it at par and allow the
FAR of 360 overall. According to himthe reason
for this as indicated in the note was that the
order of Shri Sikander Bakht, Mnister for Wrks &
Housing for _immediate clearance of the case and
for obt ai-ni ng hi's ex-post-facto sanction".
Respondent No.2 denied that the letters referred
to in para30(h) and (i) of the petition could be
construedas directions of the Central Governnent
to the Del hi Developnent Authority under 8. 41 of
the Del hi Devel opnent Act. ‘I nstead of being such a
direction, the Annexure 21 was a clarification of
letter dated Novenber 25, 1978 stating that FAR
360 was allowed excluding the basement. Annexure
22 was saidto be a sanction letter issued by
respondent no.1 on January 9, 1979 in respect of
bui | di ng plans subnitted by the Express Newspapers
Pvt. Ltd. before respondent no.3. Even Annexure 20
which is a letter dated Novermber 24, 1978 fromthe
M nistry of Wrks & Housing, it was said was not a
perm ssion under s. 41 of the Del hi Devel opnent
Act as it gives the ex-post-facto sanction of the
proposal of the Del hi Developnment Authority
permtting FAR 360 for the Express newspapers Pvt.
Ltd. It was then added

"Wth reference to para 30(j), it is denied that
the actions taken by the Mnistry of /'Wrks &
Housi ng and the Del hi Devel opnment ~Authority
constituted a restoration of the rights of the
petitioners under the |ease agreenent of 1954, as
the agreenent of 1954 was inadni ssi bl e-bei ng non-
exi stent and inoperative after its substitution by
the agreenment of 1957 as per perpetual |ease-deed
dated March 18, 1958, it was asserted that the
petitioners could construct on the residual area
of plots nos. 9 and 10 only in

accordance with the ternms and conditions of the
| ease-deed of 1958 and subject to the provisions
of the Master Plan and the Minicipal Bye-laws. It
was asserted that the | ease deed of 1958 envi saged
conpliance with the Minicipal Bye-laws for any
future constructions/additions in plots nos. 9 and
10."

8. It wll be seen that the points ought to be
nmade out by respondents no.2 in his counter-
affidavit are :

(a) At present the perpetual |ease-deed dated
Mar ch 18, 1958 governs t he rel ati onship
effectively between the Union of India and the Lt.
Governor on the one hand and the petitioners on
the other i.e. the relations between the parties.
(b) The transfer of administrative control of the
L & Oon Cctober 1, 1959 to the Mnistry of Wrks
& Housing did not divest the Chief Comm ssioner of
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hi contractual powers given under the | ease and he
al one represented the lessor i.e. the wunion of
India and not the Mnistry of Wrks & housing

(c) The sewer, according to the terms of the
| ease-deed, could not be diverted wthout the
consent of the Chief Conm ssioner (Lt. Governor)
and the approval of the Mnistry of Wrks &
Housing was a nullity being without jurisdiction
and | egal conpetence.

(d) For the conmmercial user of the residual area
to be kept a ’'green’, it is only the Chief
Conmi ssi oner  (Lt. CGovernor) who coul d gi ve
sanction to construct for the comercial user at
the residual area; the petitioners were liable to
pay commercial realization charges.

(e) The Lt. CGovernor was a successor of the Chief
Comm ssioner and therefore, the powers exercisable
by the Chi ef” Comm ssioner in relation to the |ease
vested i n him

(f) 1t is for the Chief conmi ssi oner  (Lt.
Covernor) to decide if t he br eaches wer e
remedi able or ~as to the nature of the renedies
required for the breach

According to~ him the breaches are not renediable
breaches and, therefore, the inmpugned notice dated
March 10, 1980 issued by the Engineers Oficer, L
& DO for re-entry wupon-the land on forfeiture of
the |l ease for breach ~of the conditions was valid
and proper. (The learned Attorney-Ceneral has
throughout in the course of his arguments on
behal f of respondent no.1, the Union of India
mai ntai ned that the Lt. Governer of Delhi had
nothing to do with the | ease and that wherever the
name of the Chief Commi ssioner of Del hi appears,
it should be scored out fromthe | ease-deed.)
(Enphasi s suppli ed)
9. (One S. Rangaswani., Addi ti onal Land &
Devel opnent Officer, Mnistry of Wrks & Housing
filed a separate counter-affidavit supporting the
stand of the Lt. Governor. |t was averred in para
3 :
"The petitioners during the vyear 1977 applied to
the Mnistry of Wrks & Housing for permission to
construct on the residual area of 2740 square
yards in plots nos. 9 and 10. The petitioners have
pl aced reliance on the letters dated June 9, 1978
fromShri L. N Sukwam and dated 24th Novenber
1978 from Shri V.S. Katara in the Mnistry of
Works & Housing and clained that these two letters
constituted pernmission to build on the  residua
area of plots nos. 9 and 10. | amadvised , to
state that wunder the ternms of the |ease deed of
1958, previous consent of either the President of
India or the chief Comm ssioner (Lt. Governor) or
such officer or body as the l|essor (President of
India) or the chief Conmi ssi oner  of Del h
aut hori sed was necessary for building activity on
the residual area of the plots (2740 sq. yards)
the Mnistry of Wrks & Housing did not represent
the |l essor or the chief comm ssioner
10. It is sonmewhat strange that Land & Devel opnent
Oficer, who is the last functionary in the
Mnistry of Wrks & Housing should challenge the
very authority and power of the Mnistry of Wrks
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"The i mpugned show cause notice of 10th March 1980
was issued to the petitioners under cl. 6 of the
perpetual |ease for violation of sub-clauses (5)
and (14) of clause 2 of the | ease-deed. The Land &
Devel opment Officer is not a functionary under the
Mnistry of Wrks & Housing . He officer
appoi nted on behalf of the lessor to administer
the lease. At no stage the petitioners approached
the office of Land Devel opment for perm ssion to
construct on the residual area of 2740 sqg. yards
to the west of the pipe-line and no approval was
obtai ned from the office of L&O for construction
of a buildingin contravention of clauses 2(5),
(9) and (14) of the |ease. The so-called
perm ssions and approval s obt ai ned by the
petitioners have no legal validity on the short
ground of lack of |egal conpetence or authority
under the terns of =~ the | ease-deed which governed
the relationship between the petitioners and
respondent” no. 1."
(Enphasi s suppl i ed)
The case has seen many twists aud turns. The hearing
conmenced on April 27, 1982 and was concl uded on Septenber
22, 1983 with intermttence breaks. | regret to say that the
anbi val ent attitude adopted by respondent no.1 the Union of
India and the hostility of respondent no.2 prolonged the
hearing which |asted as nany as 43 days. This has resulted
in a colossal waste of public noney and val uable tinme of the
court. On April 29, 1982 when Shri Nariman, |earned counse
for the petitioners had concluded his argunents for the day.
Shri  Parasaran, the learned “Solicitor General nade a
statement that he wanted to obtain instructions as to
whet her the inpugned notices issued by the Zonal /Engineer
(Buil ding), Minicipal Corporation of Delhi dated” March 1
1980 and by the Engineer O ficer, Land & Devel opnent O fice,
dated March 10, 1980 for the forfeiture of ~the lease of
plots nos. 9 and 10, Bahadurshah Zafar Marg granted by the
CGovernment of India in favour of the Express Newspapers Pvt.
Ltd. and the threat to re-enter upon the | easehold prem ses
with the new Express Building built thereon and for renoval
of the unauthorized structures should be enforced or not. In
the facts and circunstances of the case, we nust say that
the request for adjournment by the | earned Solicitor Genera
was reasonable and was not opposed by the |earned counse
for the petitioners. W accordingly adjourned the hearing of

the Wit Petitions till August 3, 1983 to enabl e respondent
no.1l the Union of India to
452

take a decision in the matter. On August 23, 1982 the matter
was taken wup in Chanbers when the | earned Solicitor General
made a statement that the Wit Petitions would have to be
heart on nerits, neaning thereby that the lessor i.e. the
Union of India were not prepared to reconsider the matter.
The learned Solicitor & GCeneral later wthdrew from the
case.

The strange phenonmenon when the hearing was resumed on
Noverber 4, 1982 of the Union of India speaking through the
voi ce of |earned counsel for respondent no.2 was nore than
we could permt. W sent for Shri L.N Sinha, the |earned
Attorney General and he rightly objected to anyone speaking
on behalf of the Union of India. W directed the |earned
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Attorney General to appear and assist the Court.

During the pendency of the proceedings, Shri Sinha
denmitted his office and Shri Parasaran was appointed to be
the Attorney General. The Union of India engaged Shri Sinha
as its counsel and he continued to represent respondent
no.1l. We are grateful to | earned counsel for the parties who
dealt with all aspects of the various constitutional issues
and other questions of great public inmportance with their
usual industry and have supplenmented their arguments by
filing witten subnissions. Learned counsel for respondent
no .1 has throughout been enphatic in contending that
respondent no.2 was a conplete stranger to the | ease and he
did not represent the I essor, the Union of India. Strangely
enough, Dr. Singhvi continued to appear not only for
respondent no.2 the Lt.Governor but also for respondent no.5
the Land & Developnent Oficer who is a minor official in
the Mnistry of Wrks & Housing. Wen we repeatedly enquired
fromlearned counsel for respondent no.1 as to the right of
respondent no.5 to be represented by another counsel when he
was appearing for the Union of India, he asserted that Dr.
Singhvi had no right to represent —respondent no.5 Land &
Devel opnent Officer as he was appearing for respondent no.1
and he was not bound by his subm ssions. Again, there was a
rat her disturbing feature. Subm ssions at the bar by | earned
counsel for the respondents were not in consonance with the
stand taken in the original affidavit  filed by respondent
no.2 on behal f ' of all the respondents.. Further, the
respondents have been fillings different affidavits from
time tc time to suit their purposes as the hearing
progressed and it was difficult to reconcile the conflicting
avernents rmade in these subsequent Affidavits. It s
sonmewhat unfortunate that the Governnent should have
enmbar ked upon this course of action
453

At the resumed hearing on Novermber 4, 1982, we took on
A record the further affidavits filed by respondent ' no.2
dated July 29, 1982 with certain deletions. In trying to
neet the all egati ons nade agai nst. him respondents no.2 cast
aspersions on Si kandar Bakht, the then Mnister for Wrks &
Housing. It was averred

"But if Ram Nath Coenka approached the then
M nister of Wrks & Housing, ShriSikandar Bakht
and the latter msusing his authority and
exercising blatant favouritism pressurised the
of ficers of the Del hi Devel opment- Authority, Delh

Muni ci pal Corporation and of his own Mnistry to
do totally illegal acts, thereby giving huge
financial benefits to his political associate and
friend Ram Nath Goenka, there are no nala fides.
If the statutory provisions unalterable through an
executive action, of the Delhi Mster Plan, Zoning
Regul ati ons and Municipal Bye-laws are ruthl essly
violated, there are no mala fides. |If " expert
advice of the Town & Country Pl anni ng Organi sation
is deliberately attacked, which, in fact, nmakes it
quite clear that FAR 300 does not exist in any
area in Delhi and that FAR and coverage are
prescribed for the locality as a whole and not for
i ndi vidual building, there are no mala fides. And
if senior officers are sent to an influentia

busi nessman to nollify himand in the event of not
being nmollified, the illegal and i rregul ar
concessions asked for are granted w thout even
taking the trouble of anending the law of the
statutory provisions, there are no mala fides,
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according to the wit petitioners-"
On the same day i.e. On Novenber 4, 1982, we sent for
Shri L.N.  Sinha, the then Attorney-general and drew his
attention to the avernents nade by respondents no. 7 in the
fresh affidavit alleging that the orders passed by the then
M nister for Wrks & Housing were illegal, inproper &
irregular. W felt that it was highly inproper for
respondent no.2 to have nmade such extrenme allegations
against the then Mnister for Wrks & Housing and agai nst
the previous Government in power. Accordingly, we called
upon respondent no.1 Union of India to clarify its stand
with regard to the foll owi ng aspects:
1. The authority of respondent no.2 to nmake
all egations of fraud , msuse of powers and
m sdeneanors against the functionaries of the
Union of India including the Mnister, W rks &
Housi ng.
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2. The stand of respondent no.1, Union of India,
to the case of the petitioners wthout adopting
the counter affidavit of respondent no. 2.
3. The specific reply, if any, of the Union of
India to the allegations of nmala fides made by the
petitioners against the Governnent of India in
paras 9(b). 11 and 12 of the Wit Petition
4. What is the reaction of the Union of India to
the avernents in the counter-affidavits of
respondent 'no.2 and the affidavit of respondent
no. 5 that the Mnistry of Wrks & Housing does
not represent the | essor and that respondent no.5,
the Land & Developnent O ficer alone represents
the lessor. And
5. Whet her a successor government was not bound by
the acts of the duly constituted previ ous
gover nment ?

Instead of complying with the directions, respondent
no.1l through the affidavit of MK  Mkherjee, Secretary,
Mnistry of Wrks & Housing dated Novenber 16, 1982
purported to raise certain additional issue

11 amadvised to say that the orders passed by
Shri Si kandar Bakht, the then M nister for Wrks &
Housing were clearly illegal, i mpr oper and
i rregul ar.

2. The powers and functions assigned to the Chief
Comm ssioner of Delhi under the |ease-deed were
exercisable by the Lt. Governor by virtue of the
notification issued by the Presi dent dat ed
Sept ember 7, 1966 wunder Art. 239(1) of the
Constitution.

3. The Land & Developnent Oficer as well as the
Chief Engineer in the office of the Land &
Devel opnment Officer were both enpowered to take
action of the |ease-deed and therefore the
Engi neer O ficer was authorized by the | essor i.e.
the Union of India to issue the inpugned show
cause notice as he was conpetent to do so under
cl. 5 of the |ease-deed having been enmpowered to
act on behalf of the President under Art. 299(1).
The said show cause notice was issued on the basis
of which a press report as per the orders recorded
on the file of the Land & Devel opnment O ficer and
not at the instance of the Lt. CGovernor
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4. The order of MN. Buch, the then Vice-
Chancel lor of the DDA dated Cctober 21, 1978 was
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wi thout any |legal authority or sanction and the
sai d order was passed by himin clear violation of
the procedure laid down in s. 11A(2) of the Delh
Devel opnent Act, inasmuch as no rel axation of the
perm ssion for FAR for the D11 area could be made
which was tantanbunt to a nodification of the
Master Pl an. The said deci si on cannot be
i npl enented by the MCD because it would require
nodi fication of their existing bye-laws, which
cannot be done for a particular case or building
or for one particular comercial area.

It is then averred :
"I  say that the counter-affidavit filed by
respondent no.2 be read as part and parcel of this
counter-affidavit.
| am advised to categorically deny any allegation
of mala fides, design or aninosity on the part of
respondent no.1 as all eged.
The respondents have al so placed on record two
affidavits of MAN Buch and H R Ailawadi, both of whom
becane Vice-Chairmen, Delhi Devel opnent Authority. Ail awadi
in his affidavit avers that the denised land is a nazul |and
which vested in the President of India. For managenent,
control and disposal of < such Ilands, Land & Devel opnment
Oficein the Department of Local Self Governnent was
created. As a nmatter of fiscal policy, the admnistrative
control of the Land & Developnent ~Ofice, Delhi was
transferred fromthe Del hi Adm nistration to the Mnistry of
Works, Housing & Supply w.e.f. Cctober 1, 1959. He asserts
that this transfer was on adm nistration and fiscal grounds
and did not divest the Chief Conm ssioner of ~the powers
given to him by the parties wunder  the lease as the
representative of the President of India. He further avers
that the sewer line, according to theterms of the |ease,
could not be diverted wi thout the consent of the ' Chief
Comm ssioner (Lt.Governor). As regards the sanction, he
asserts that MN. Buch in fact had no authority to /sanction
the building plans in the instant case and ‘that the
Addi tional Secretary, Master Plan, had raised certain
objections to the building plans and - no decision on these
obj ections was taken and then adds :
"Shri Buch contrary to all the views expressed by
hinself, the Mnistry of Wrks & Housing, Ofice
of L&DO and TCPO passed the followi ng orders.
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This is followed by the terns of the order in -question

passed by M N. Buch. He then avers:
"Under clause 2(5) of the perpetual |ease-deed
only the lessor or the Chief Comm ssioner of Delh
could permit construction on the residual area of
plots no. 9 and 10. The Vice-Chairman, DDA had no
authority under the terms of the |ease to pernit
an additional construction on these plots. No
objection certificate, therefore, issued to the
Muni ci pal Corporation of Delhi and to Ms Express
Newspapers Ltd. by the DDA on 4.11.1979 was
without jurisdiction and a nullity. The Mnistry
of Works & Housing could not have also pernitted
any construction at the residual area. Only the
Chi ef  Commi ssi oner of Delhi or the Oficers
aut horized by the President of India under Art.
299 of the Constitution were conpetent to grant
such permssion. The Vice-Chairnman, DDA or the
Joint Secretary in the Mnistry of Wrks & Housing
were not authorized by the President in exercise
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of powers under Art. 299 to adm nister the |ease-
deed.
The direction of Shri Buch to treat his order as
one under special appeal was wi thout jurisdiction
and, t her ef ore, a nullity. The procedure
prescribed for speci al appeal was totally
di sregarded. No resolution of the DDA was adopted
inthis regard and as a matter of practice and
rul e, special appeal cases are decided only by
nmeans of resolution of the authority. The deci sion
of Shri Buch was in violation of the provisions of
the Del hi Devel opment  Act, Master Plan and
Muni ci pal Bye-laws.
He then questioned the validity of the sanction to the
buil ding plan granted by the Minicipal Corporation of Delh
and asserts :
"Sanction of the building plans by the MD
vi ol ated the followi ng statutory provisions :
(a) FAR : According to the Minicipal Bye-laws, FAR
for a built area could not exceed 300. The Press
area being a built up area, permssion to build up
to FAR to 360 was violative of the Minicipa
Bui | di ng Bye-1| aws:
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(b) Coverage : According to the Master Plan and A
bui | di ng bye-laws, which were in force prior to
24.12.76, coverage for different floors of a five
storey building was as under

G ound fl oor 80%
First " 70%
Second " 50%
Third " 50%
Fourth " 50%

He then refers to the amended rul e dated 24.12. 76 which
prescribed for all commercially  devel oped areas, including
of fices, coverage of 25% and asserts that the press area is
covered by the anendnent. He also asserts that even the
earlier rule was violated by allowing 75.43%on 'the first
floor and 77.5 coverage on the second and third floors.

Further he states that for commercial —areas, parking
has to be done within the plots and within the covered area.
In the present case, no provision was made for parking of
the vehicle within the plot and then adds :

“I'n the Municipal Bye-laws, there is no provision
for waiving, relaxing and nodifying the “rules
referred to above. The sanction was, therefore,
accorded illegally and under wundue pressure from
vested interests.

In his counter-affidavit, M N Buch avers in para 3 that
he had not authorized respondent no.2 or anyone else to
swear an affidavit on his behalf and, therefore, he was not
bound by the same. According to him the area in question
was not a devel opment area within the neaning of sub-s.(3)
of s. 12 of the Del hi Devel opnent Act and as such, question
of accordi ng any perni sson/approval by the Del hi Devel opnent
Authority or by any of its officers did not arise. As
regards the communication dated Novermber 4, 1978 issued
under the signature of R D. Gohar, the then Joint Director
(Buil ding) of the Del hi Devel opment Authority, it could not,
in his opinion, be treated to be a permssion/sanction
accorded under any statutory rule or regulation or Bye-I|aw.
According to himit was as a mtter of fact a fornal
correspondence in response to a reference nade in that
behalf by the Mnistry of Wrks & Housing and its gist and
essence was that the petitioners could subnit plans to the
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concerned authorities for approval, if they so chose and

that was
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why, the set of plans as submitted by them was returned and
no plans were ever approved. On the contrary, the plans were
returned for submission to the appropriate authority for
approval. As regards a nunber of communications from the
Mnistry of Wrks & Housing to him as the then Vice-
Chai rman, M N. Buch contended that he had no access to the
records of the Delhi Devel opnment Authority and due to non-
availability of the records, it was difficult for himto say
anyt hi ng specifically about the same.

In substance, the contention of Buch is that the area
in question was not a duly notified devel opnent area" and as
such, question of granting any permnmission either by the
Del hi Devel opnent Authority or by himas the Vice-Chairnan
did not arise and that no sanction or approval of the
bui | di ng pl ans, as al l'eged or otherw se, was accorded by him
as such. /The point~ of FAR raised in the petition was,
according to him not at all relevant for a just and proper
decision of the case. He further stated that a perusal of
the records would reveal that nowhere in any of the
conmuni cati ons had he stated that any building plan had been
sanctioned or approved. On the contrary, he had made it
clear that:

"It is for the Minicipal Corporation of Delhi to

examne the building plans in the 1light of the
Bui | di ng ' Bye-1aws already sanctioned by the
Muni ci pal Corporation ~of Delhi. In other words,

nei ther the  Del hi Devel opnment Authority nor he as
the Vice-Chairman had anything to do wth the
sanction/approval of the building plans in the
i nstant case .

It is rather pertinent to observe that in his counter-
affidavit Buch does not explain the inplications of his
specific order as the Vice-Chairman dated Cctober 21, 1978
for amal gamation of plots nos.9 and 10 and pernmtting
construction of the new Express Building with an increased
FAR of 360 with a double basenent for installation of the
printing press, directing that it _was not nmerely a
comuni cation from the Vice-Chairman, Delhi Devel opment
Authority to the Mnistry of Wrks & Housing but per se it
was an order passed by M N Buch as Vice-Chairman, Del hi
Devel opnent Authority and he concl udes by observing

"The M nister, Wrks & Housing had discussed the
case with ne and ordered that the case should be
cl eared
459

i medi ately and his ex- post-facto sanction
obtained. On this basis, we nay issue clearance to
the Express Authorities and al so make a reference
to the Governnent of India asking for confirnmation
of the action taken. 'The order should be treated
as an order under Special Appeal’

A perusal of the counter-affidavit of MN. Buch bears
out that the maker or an instrunent is not always its best
interpreter. Nothing really turns on the aforesaid two
affidavits of MN Buch and H R Ailawadi, the then Vice-
Chairman OF the Del hi Devel opment Aut hority which was just a
bel ated attenpt of the respondents to support the action of
respondent no.?2 in initiating the proceedings whi ch
culmnated in the issue of the inpugned notices. The
respondents have been shifting their stand fromstage to
st age.

Upon these pleadings, the point for deternination that
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arise may be fornul at ed
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1. Whether the inmpugned notice of re-entry upon
forfeiture of |ease by the Engineer Oficer, Land
& Devel opment O fice, Mnistry of Wrks & Housing
dated March 10, 1980 requiring Express Newspapers
Pvt. Ltd. to show cause why the lessor i.e. the
Union of India should not re-enter upon and taken
possession of plots nos. 9 and 10, Bahadurshah
Zafar Marg together with the Express Buildings
built thereon and the inpugned notice of the Zona
Engi neer (Buildings), Municipal Corporation, Cty
Zone, Delhi to show cause why the new Express
buil ding particularly the double basenent, where
the Express Newspapers Pvt. Ltd. have installed
the printing press with the working platform which
was a necessary appurtenance to the installation
of the printing press expressly sanctioned by the
then Mnister for Wrks & Housing as well as by
M N~ Buch, the then Vice-Chairman, DDA in
conformty with Delhi Devel opnent Act, 1957, the
Master Plan and under ss. 343 and 344 of the Del hi
Muni ci pal Corporation Act, 1957, were violative of
the petitioners’ right to freedom of press
guaranteed by -Art. 19(1)(a) read with Art. 14 of
the Constitution and therefore a petition under
Art. 32 was nmi ntai nabl e.

2. Wiether the construction of the new Express
BUI LDI NG on the residual area of 2740 square yards
to

the west of sewer-line after its renoval on plots
nos. 9 and 10 without the perm ssion of the Lt.
CGovernor or of the Land & Developnent COfficer by
the petitioners with an increase FAR increase
continued breach of clauses 2(5) and 2 (14) which
entitled the Engi neers O ficer, Land & Devel opnent
Ofice. Mnistry of Wrks & Housing to i'ssue the
i mpugned show cause notice dated March 10, 1980 of
re-entry upon forfeiture of |ease and the Union of
India to re-enter upon and take -possession of
plots 9 and 10, Bahadurshah Zzafar Marg, together
with the Express buil dings thereon.

3. (a) Wiether under the Master Plan, developnent
of the Mathura Road comercial area was totally
prohi bited on FAR exceeding 300 i.e. whether such
area does fall wthin the expression " already
built-up comrercial area or whether The Master
Pl an does not refer to the Mathura Road commercia
area nor does such area fall within the expression
"already built-up comercial area’ i.e. the area
falling within the walled city of Del hi.

(b) Whether the permitted users in the Use-Zone C
Il viz. the zone in which the present area falls
do not exclude ’'newspaper and printing press’
except only if such user is allowed by a conpetent
authority after special appeal that newspaper and
printing presses are permtted to be installed.

4. Whether the Mnistry of Wrks & Housing with
the Mnister at the head was and is the ultimte
authority responsible for the followng itens of
works 'Property of the Union, Town and Country
Pl anni ng, Del hi Devel opnent Authority, Mster Plan
of Delhi, Administration of the Del hi Devel opnent
Act, 1957, the Land Developnent O fice dealing
with the administration of Nazi Lands in the Union
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Territory of Delhi. If that be so whether the
orders passed by Si kandar Bakht, the then Mnister
for Works & housing granting permssion to the
petitioners to construct the new Express Buil ding
with an increased FAR 360 on an area of 2740
square yard to the west of plots no8. 9 And 10 was
illegal, inproper and irregular

5. Whet her the decision taken by the then Mnister
for Works & Housing for permtting construction of
the new

Express Building with an increased FAR of 360 with
a double basenent for the installation of the
printing press was in conformity wth t he
reconmendati on of M N.  Buch, the then Vice-
Chai rman, Del hi Devel opnent Authority and had been
reached after ~the matter had been dealt with at
all levels in the Mnistry of Wrks & Housing was
bi ndi ng upon the successor Governnent i.e. the
Union of India as also the Mnistry of W rks &
Housing and the petitioners having acted in the
faith of such assurance and constructed the new
Express Building thereon at a cost of nearly Rs.2
crores, the respondents particularly respondent
no.1l, the Union of India, was precluded by the
doctrine of promnissory estoppel fromchallenging
the validity of the perm ssion granted by the then
M nister for Wrks & Housing. |If that be so,
whet her the  present governnent is bound to honour
all assurances given by or on bahalf of the Union
of India, Mnistry of Wrks & Housing by the then
M ni ster.

6. Whether the Lt. Governor of  Delhi ‘has any
function in relation to the lease being a
successor of the Chief Conm ssioner of Delhi. If
that be so, whether the Lt. Governor of Delh

could have set up a threeman Committee to inquire
into and report on the alleged breaches 'committed
by the petitioners in the construction of the new
Express Building wth an increased FAR of 360 or
the double basement for installation of the
printing press, contrary to the sanction plan and
the buil ding bye-laws of the Minicipal Corporation
of Delhi. |If that be so, whether the ~Engi neer
Oficer, Land & Developnent Ofice could have
acted on the press report of the news conference
held by the Lt. Governor and on its basis issue
the i npugned show cause notice dated March 10,
1980.

7. Whether the respondents are right in contending
that the al  eged breach conmitted by t he
petitioners in not obt ai ni ng t he previ ous
perm ssion of the Lt. Governor as required by cls.
2(5) and 2(14) was not remedial and therefore the
| essor i.e. the Union of India, Mnistry of Wrks
& Housing could direct renoval or denolition of
the construction conpl ai ned of.

8. Whether the notice of re-entry upon forfeiture
of lease issued by the Engineer Oficer, Land &
Devel opnent Office, New Del hi dated March 10, 1980
purporting to be on behalf of the lessor i.e. the
Union of India, Mnistry of Wrks & Housing, and
that of March 1, 1980 issued by the Zonal Engineer
(Buil ding), Municipal Corporation, City Zone,
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Delhi, were wholly nmala fide and politically
not i vat ed.

For a proper appreciation of the points involved, it is

necessary to set out the material clauses of the indenture

of

5 and 6,

463

| ease-deed dated March 17, 1958. C auses 2(5), 2(14), 4,
insofar as material, run as follows :

"2(5). The lessee will not wthout the previous
consent in witing of the Chief Conm ssioner of
Del hi or of such officer or body as the | essor or
the Chief Conmissioner of Delhi may authorize in
this behalf nake any alterations in or additions
to the building erected on the said deni sed
prem ses so as to affect any of the architectura
or structural features thereof or suffer to be
erected on any part of the said denised prenises
or any building other than and except the buil ding
erected thereon at the date of these presents.”
"2.(14). The lessee 'shall keep to the entire
satisfaction of the said Chief Comm ssioner the
area to the west of the pipeline adneasuring 2740
sg.yards (which area for clarity’'s sake is
delienated on the plan hereto annexed and thereon
shown in vyellow) as an open space, that 1is, as
| awns, paths or parking grounds."

"4, |If there shall at any tinme have been in the
opi nion of the Lessor or the Chief Conm ssioner of
Del hi whose deci sion shall be final, any breach by
| essee or. by any person claimng through or under
hi m of any of the covenants or. conditions
contained in sub-cls. (5)....... of cl.2 and if
the said intended lessee shall neglect or fail to
renmedy any such breach to the satisfaction of the
Chi ef Commi ssi oner of Del hi-w thin seven days from
the receipt of a notice signed by the  Chief
Conmi ssi oner of Delhi requiring himto renedy such
breach it shall be lawful for the officers

of the Chief Conm ssioner of Delhi to enter upon
the premises hereby demised and (a) to renpve or
denolish any alterations on or additions to the
bui | di ngs erected on the said prem ses wi thout the

previ ous consent in witing of the Chi ef
Conmi ssioner of Delhi or duly authorized officer
as aforesaid........ and it is hereby -expressly

declared that the liberty hereinbefore given is
not to prejudice in any way the power given to the
President of India by cls. 4 and 5 hereof.

5.". .. ... (I')f there shall have ‘been in_ the
opi nion of the Lessor or the Chief Conmm ssioner of
Del hi whose decision shall be final, any breach by
the Lessee or by any person claimnng through or
under him of any of the covenants or conditions
herei nbefore contained and on his part ‘to be
observed or performed then and in any such case it
shall be Ilawful for the lessor or any person or
persons duly authorized by hi mnotw thstanding the
wai ver of any previous cause or right of re-entry
upon any part of the prenises whereby deni sed or
of the buildings thereon in the name of the whole
to re-enter and thereupon this dem se and
everything herein contai ned shall cease and
determ ne and the Lessee shall not be entitled to
any conpensati on what soever, nor, to the return of
any premiumpaid by him"

6. "No forfeiture of re-entry shall be effected
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except as herein provided, wthout the perm ssion
of the Chief Commi ssioner of Del hi, and the Chief
Conmi ssi oner shall not permit such forfeiture or
re-entry until the Lessor has served on the | essee
a notice in witing :
(a) specifying the particul ar breach conpl ai ned of
(b) if the breach is capable of renedy, requiring
the Lessee to renedy the breach
and the Lessee fails within a resonable tine from
the date of service of the notice to remedy the
breach, if it is capable of remedy, and in the
event of forfeiture of re-entry the Chi ef
Conmi ssioner may. in his discretion relieve against
forfeiture on such terms and conditions as he
t hi nks proper..™
464
The Acts
We'may then refer to the relevant provisions of the
Del hi Devel opnent Act, 1957 which is paranount |aw on the
subj ect and overrides the provisions of the Del hi Minicipa
Corporation Act, 1957. The word 'Building’ is defined in
section 2(b) as including any structure or erection or part
of a structure or erection which is intended to be used for
residential, industrial, commercial or other purposes,
whether in actual / use or not; And the term ’building
operations as defined in section 2(c)  includes rebuilding

operations, structural alterations of or additions to
bui I di ngs and other operations normally ‘undertaken in
connection with the construction -of buildings.. In section
2(d) the term 'development” is defined with all its

grammatical variations to nean the carryi ng out of buil ding,
engi neering, mning or other operations in,~ on,  over or
under land or the making of any material change in building
or land and includes redevel opment .. The expression
"devel opnent area’ is defined in section 2(e) to nean any
area declared to be the devel oprment area under sub-s. (1) of
s.12.

Under the schene of the Act, the predom nant object and
pur pose for which the Delhi Developnment Authority is
constituted under s.3(1) is to. secure t he pl anned
devel opnent of Delhi. This has to be achieved by the
preparation of Master Pl an under s.7(1) and Zona
Devel opnent Pl ans under s.8(1). Under s.3(3)(a) t he
Admi ni strator of the Union Territory of Delhi shall be-the
Chairman ex-officio of the Delhi Devel opment ~ Authority.
Under s. 6 the Authority is charged with the duty to pronote
and secure the devel opnent of Del hi according to plan. The
Master Plan as enjoined under s. 7(2)(a) defines the various
zones into which Delhi may be divided for the purpose of
devel opnent and indicates the manner in which the land in
each zone is proposed to be used (whether by the carrying
out thereon on devel opnent or otherw se) and the stages by
whi ch any such devel opment shall be carried out; and by
cl.(b) thereof serves as a basic pattern of franme-wrk
within which the zonal developnent plans of the various
zones nmay be prepared. S. 12(1) provides that as soon as may
be after the conmmencenent of this Act, the Centra
Government may, by notification in the Oficial Gazette,
declare any area in Delhi to be a devel opnment area for the
purposes of this Act. After the commencenent of the Act, s.
12(3) enjoins that no devel opnent of Jland shall be
undertaken or carried out in any area by any person or body
(i ncluding a departnent of government) unless, -
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(i) "where that area is a developnent area
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perm ssion for such devel opnent has been obtai ned
inwiting fromthe Authority in accordance with
the provisions of this Act, i.e. according to the
Master Plan and the Zonal Devel oprment Pl ans;
(ii) where that area is an area other than a
devel opnent area, approval of, or sanction for,
such devel opment has been obtained in witing from
the local authority concerned or any officer or
authority thereof enpowered or authorized in this
behal f, in accordance with the provi sions made by
or under the | aw governing such authority or unti
such provisions have been nade in accordance wth
the provisions of the regulations relating to the
grant of perm ssion for devel opment nade under the
Del hi (Control” of Building Operations) Act, 1955,
and in force inmediately before the comencenent
of this Act:"
It is common ground that the Press Enclave on the
Mat hura Road Commercial Conpl ex has not been decl ared under
s. 12(1) to be -a devel opnent area for purposes of the Act.
S. 14 provides that after the comng into operation of any of
the plans in a zone no person-shall use or permnmit to be used
any land or building in that =zone otherwise than in
conformity with such plan. S.29(1) nmekes it a penal offence
to undertake or carry out developnent of any land in
contravention of the Master Plan or Zonal Devel opnent Pl ans
or without the perm ssion, approval or sanction referred to
ins. 12 or in contravention of any condition subject to
whi ch such perm ssion, approval- or sanction has been
granted. S.53(3) is inportant for our purpose and.it reads :
53(3):"Notwi thstanding anything contained in any
such other |aw
(a) when permnission for devel opnment in respect of
any land has been obtained under this Act. such

devel opnent shall not-be deenmed to be unlawfully
undertaken or <carried outt by reason only of the
fact that perm ssi on, approval or sanction

requi red under such other |aw for such devel opnent
has not been obt ai ned;
(b) when permission for which developnent has not
been obtained wunder this Act, such devel opnent
shall not be deened to be | awfully undertaken or
carried out by
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reason only or the fact that perm ssion, approva
or sanction required under such other |awfor such
devel opnent has been obtained."

The words 'such other law in s. 53(3) obviously refer
to the non-obstante clause in sub-s. (2) which reads :

53(2):"... The provisions of this Act ~and the
rules and regul ations nade thereunder shall have
ef f ect not wi t hst andi ng anyt hi ng i nconsi st ent

therewith contained in any other |aw i.e. the
provisions of the Act have a overriding effect

over the Del hi Muinicipal Corporation Act, 1957.
The Del hi Municipal Corporation Act, 1957 provides
inter alia by s. 332 that no person shall erect or comence
to erect any building, or execute any of the works specified
in s. 334 except with the previous sanction of the
Conmi ssi oner, nor otherwise than in accordance wth the
provi sions of this Chapter (Chapter XVI) and of the bye-Ilaws
nmade under this Act in relation to the erection of buildings
or execution of works. S.334(1) provides that every person
who intends to carry on any work of the type indicated e.g.
in addition to or alterations in any building or the repairs
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or alterations of the kind specified shall apply for
sanction by giving notice in witing of his intention to the
Commi ssioner in such formand containing such information as
may be prescribed by bye-laws made in that behalf. S. 336(1)
provi des that the Conm ssioner shall sanction the erection
of a building or the execution of a work wunless such
building or work would contravene any of the provisions of
sub-s(2) of that section. Sub-s.(2)(a) provides for one of
the grounds on which sanction of building or work may be
refused viz.where such building or work or the use of the
site for the building or work would contravene the
provisions of any bye-law made in that behalf or of any
other law made in such other |law. Sub-s. (3) provides that
the Commi ssioner shall communicate the sanction to the
person who has given the notice; and where he refuses
sanction on any of the grounds specified in sub-s.(2) or
under s. 340 he shall record ~a brief statenent of his
reasons  for such refusal and conmunicate the refusa
al ongwith the reasons therefor’ to the person who has given
the notice. S.343(1) provides inter alia that where the
erection of _any building or execution of any work has been
conmenced, or is being carried on, or has been conpleted
wi thout or contrary to the sanction referred to in s.

336....... The Conmi'ssioner may in addition to
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any other section that nay be taken under the Act, make an
order directing that such erection or wrk shall be

denol i shed. Proviso 'thereto enjoins ~that no such order of
denolition shall be nade unless a person has been afforded a
reasonabl e opportunity —of showing cause by a notice in
witing as to why such order shall not be nade. Sub-s.(2)
provides that the person aggrieved may prefer an_ appea
agai nst an order of denolition passed under sub-s.(1l) to the
District Judge. Sub-s.(3) confers  power on the District
Judge to order stay of ‘denolition. Sub-s.(5) thereof
provides that the order made by the District Judge on appea
and subject only to such order, the order of denolition made
by the Conmi ssioner shall be final and concl usive. Likew se
s. 344(1) provides that where the erection of any building
or execution of any work has been conmenced or is being
carried on but has not been conpleted, without or contrary
to the sanction referred to in s. 336 or in contravention of
any conditions subject to which sanction has been accorded
or any contravention of any of the provisions of this Act or
bye-1 aw nmade thereunder, the Comm ssioner nmay by order
require the person at whose instance the building or work
has been comenced or is being carried on to stop the same
forthwith. The remaining sub-sections of s.344 are, simlar
to those as contained in s.343. | nmay now proceed to dea
with the questions that have been raised.
Mai ntainability of the Wit petitions
under Art. 32 of the Constitution

The contention t hat t hese petitions are not
mai nt ai nabl e under Art.32 of the Constitution |eaves ne
cold. Sone of the <crucial questions that arise have been
fornul ated herei nbefore. These are: (1) Wether the inpugned
notice of re-entry upon forfeiture of |ease dated March 10,
1980 issued by the Engineer Oficer, Land & Devel oprent
Ofice under cl.5 of the |ease-deed and that of the Zona
Engi neer (Building), Cty Zone, Minicipal Corporation, Delh
dated March 1, 1980 to show cause why the Express Buil di ngs
shoul d not be denolished as unauthorized construction under
ss. 343 and 344 of the Del hi Municipal Corporation Act, 1957
were arbitrary and irrational w thout any factual basis and
were therefore violative of Art. 19(1)(a) read with Art. 14




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 62 of 131

of the Constitution. (2) Whether the Lt. Governor was a
successor of the Chief Comm ssioner of Delhi in ternms of the
| ease-deed and whether by virtue or the notification issued
by the President under Art. 239(1) of the Constitution, he
could exercise any power in relation to | ease of CGovernnent
lands in the Union Territory of Delhi. (3) Whether under the
par amount | aw
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i.e. the Delhi Developnent Act, 1957, the Master Plan for
Del hi and the Zonal Devel opment Plan for DIl area, the
perm ssi ble FAR prescribed for buildings constructed in the
Press Enclave on the Mthura Road Conmercial Conplex was
400. And (4) Wether the new Express Building constructed
with an increased FAR of 360 with a double basenment for
installation of the printing press for publication of a
H ndi newspaper, wth the pernission of the Iessor, the
Union of India, Mnistry of Wrks & Housing, constitutes a
breach of  the Master Plan or the Zonal Devel opnent Pl ans or
clauses 2(5) and 2(14) of the |ease-deed. These questions
whi ch obviously -arise on these petitions wunder art. 32 of
the Constitution and any direction for quashing the inpugned
noti ces must necessarily involve determ nation of these
guestions. | regret that ny |earned brother Venkataram ah
J. proposes to express no opinion on the questions on which
inm view, the Wit Petitions turn

The question at' the very threshold is: Wether these

petitions under Art.32 are nmmintainable. Learned counse
appearing for the Union of India raised ‘a prelininary
obj ection which he |ater devel oped as his main argunment in
reply. First, there was in the present case no question of
infraction of the freedom of the press conprehended within
the freedom of speech and expression guaranteed under Art.
19(1)(a) but the enforcement of the Master Plan for Del hi
and the Zonal Developnment Plan franed under the  Delh
Devel opment Act, 1957 and the Del hi_~ Minicipal Corporation
(Buil ding) Bye-laws, 1959 may at the npbst amunt to a
restriction on the fundanental rights of the petitioners to
carry an their business guaranteed under Art. 19(1)(9).
Secondly, the right to occupy the land leased for the
construction of a building for installation of a printing
press is not within Art.19(1)(a) nor- wthin Art. 19(1)(09)
but such a right is derived froma grant or contract. Such a
right is certainly not within the content of Art.19(1)(a) or
Art. 19(1)(g). It is argued that the right arising out of a
statute or out of a contract cannot be a fundanental right
itself. Once a contract is entered into or a grant i s made,
the rights and obligations of the parties are not governed
by Part 111 of the

Constitution, but by the terns of the docunment enbodying
the contract or the grant, and any conplaint about the
breach of the same, cannot be even a matter < for the
application for the grant of a wit, direction or | order
under Art. 226 of the Constitution, much | ess under Art.32.
These contentions plausible though it may seem at first
bl ush, are, on closer scrutiny, nor well-founded. ney ignore
the true object and purpose for which
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the grant was made, nanely, for the construction of a
buil ding or installation of a printing press for publication
of a newspaper and the direct and immediate effect of the
i mpugned notices for re-entry wupon forfeiture of |ease and
the threatened denplition of the Express Buildings built on
the | easehold premses under c¢l1.5 of the |ease-deed for
al l eged breach of cls. 2(5) and 2(14) thereof and under ss.
343 and 344 of the Delhi Municipal Corporation Act, 1957
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when the said buildings had been constructed wth the
perm ssion of the lessor i.e. the Union of India, Mnistry
of Wirks & Housing, and in conformity with the Master Plan
and the Zonal Devel opment Plan for DIl area as well as with
the sanction of the Minicipal Corporation of Delhi and
therefore must amount to a violation of the freedom of
speech and expression enshrined in Art. 19(1)(a). | am not
i mpressed at all with the subm ssions of |earned counsel for
respondent no.1 that the forfeiture of Ilease or the
threatened denolition of the Express Buildings does not
touch upon the right guaranteed under Art. 19(1)(a) as the
petitioners can still shift the printing press to an
al ternative accommodati on.

It is argued by Ilearned counsel appearing for the
petitioners that the main thrust of the inmpugned notice of
re-entery dated March 10, 1980 by the Engi neer O ficer, Land
& Devel opment O fice purporting to act on bahalf of the
| essor, the Union of ~India, Mnistry of Wrks & Housing
under c¢l.5 of the “indenture of |ease dated March 17, 1958
requiring the Express Newspapers Pvt. Ltd. to show cause why
the Union of ~India should not re-enter wupon and take
possession of plots nos. 9 and 10, Bahadurshah Zafar Marg
together with the Express Buildings built thereon for
al |l eged breach of cls. 2(5) and 2(14) of the | ease-deed and
that of the earlier notice dated March 1, 1980 issued by the
Zonal Engineer (Building), Cty Zone, Muinicipal Corporation
Del hi requiring them to show cause why the aforesaid
bui | di ngs should not be denolished under ss. 343 and 344 of
the Del hi Muinici pal. Corporation Act, 1957 was a direct
threat on the freedom of ~the press guaranteed under
Art.19(1)(a) of the Constitution. He contends ‘that the
i mpugned notices were intended and nmeant to bring about a
closure of the Indian Express and not so nuch for the
prof essed enforcement of |aws governing building regulations
the Del hi Devel opment Act, 1957, the Master Plan for Del hi
and the Zonal Devel opment Plan for D11 area for the Mithura
Road Commercial Conplex framed (thereunder or the Delhi
Muni ci pal Corporation Act, 1957 and the Delhi “Minicipa
Corporation (Building) Bye-laws, 1959. He further contends
that the respondents cannot be permitted to traverse beyond
t he
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pl eadings of the parties as contained in the counter
affidavit of respondent no.2 filed on behalf  of the
respondents and the suppl enentary af fidavit of M K.
Mukherj ee, Secretary, Mnistry of Wrks & Housing, or the
terns of the inmpugned notices. In an attenpt to justify the
illegal, arbitrary and irrational governmental and statutory
action which was wholly mala fide and politically notivated,
he particularly drew our attentionto the terns of the
i mpugned notice issued by the Engineer Oficer, Land &
Devel opnent Office dated March 10, 1980 which purport to
forfeit the |ease under <cl.5 of the |ease-deed. On two
grounds, nanely: (1) The additional construction of the new
Express Building by Express Newspapers Pvt. Ltd. on the
western portion of plots nos. 9 and 10 i.e. the land to be
kept open as 'green’, was w thout taking permission of the
| essor under the terms of the |ease-deed. And (2) The
bui | di ng pl ans were not submitted for sanction of the |essor
under the terns of the |ease and thus there was
contravention of cls. 2(5) and 2(14) of the | ease-deed. He
al so pointed out that the inmpugned notice of the Zona
Engi neer (Building), Cty Zone, Minicipal Corporation, Delhi
dated March 1, 1980 was on the ground that the Express
Newspapers Pvt. Ltd. had started unauthorized construction
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of excess basenent beyond sanction and construction of upper
baserment wi thout sanction as shown in red in the sketch plan
annexed thereto and that these were therefore unauthorized
constructions liable to be denolished under ss. 343 and 344
of the Delhi Municipal Corporation Act, 1957. According to
the | earned counsel, the inmpugned notices were based on
grounds which were factually incorrect.

Learned counsel further pointed out that the inpugned
notice of the Engineer O ficer nowhere suggests that the
construction of the said building with an increased FAR of
360 was in breach of the Master Plan or the Zona
Devel opnment Plan for DIl area framed under the Delhi
Devel opnent Act or of the Building Bye-laws nmade under the
Del hi Municipal Corporation Act, 1957. The contention is
that the said building with an increased FAR of 360 together
with a double basenent for installation of a printing press
for the publication of “a H ndi newspaper was wth the
express sanction of the lessor i.e. the Union of India,
M nistry ~of Wrks & Housing accorded to the Express
Newspaper's Pvt. Ltd. which -had duly submtted the building
palns for- grant of requisite sanction. In the premses, it
is subnmitted that each of the structures was constructed
with the express sanction of the lessor, and the Delhi
Devel opnment Authority granted under the Del hi Devel opnent
Act, 1957 which was the paranount |aw on the subject. It is
urged that the re-entry upon forfeiture of [|ease
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or the threatened denolition of the  new Express Building
with the double basement where the printing press is
installed for publication of ~the H ndi newspaper Jansatta

will result in snuffing out the Indian Express as a
newspaper altogether although it has the |argest conbined
net sales anobng all daily newspapers in India. The |earned

counsel particularly enphasized the fact that the Express
Bui | di ngs at 9-10, Bahadurshah ~Zafar Marg fromthe nerve-
centre of the Express G oup of Newspapers in general and the
I ndi an Express in particular as the teleprinter is installed
therein. We are inforned that the editorials and the | eading
articles of the Indian Express are sent out and the
editorial policy laid dowmm fromthe Delhi office to ten
centres all over India. As already stated, the Indian
Express as a newspaper is sinultaneously published from
Ahrmedabad, Bangal ore, Bonbay, Chandigarh, Cochin, Delhi,
Hyder abad, Madras, Madurai, Vijaywada and Vizianagaram |n
this factual background, the |earned counsel contends that
the inpugned notices have a direct inpact on the freedom of
the press and being in excess of governnental authority and
col ourabl e exercise of statutory powers, are |liable to be
struck down as offending Art. 19(1)(a) read with Art. 14 of
the Constitution. He contends that the test laid down by
this Court in Bannett Coleman & Co. & Ors. v. Union-of India
& Os. [1973] 2 S.CR 757, is whether the direct and
i medi ate i mpact of the inmpugned action is on the freedom of
speech and expression guaranteed under Art. 19(1)(a) which
includes the freedomof the press. According to him that
test is clearly fulfilled in the facts and circunstances of
the present <case. In ny considered view, the contention of
the | earned counsel for the petitioners nust prevail

| regret ny inability to accept the contention to the
contrary advanced by |earned counsel appeari ng for
respondent no.1 indicated above that the petitioners are
seeking to enforce a contractual right and therefore the
guestions raised cannot be decided on a petition under
Art.32 of the Constitution. It is urged that the content of
the fundamental rights guaranteed in Part 111 of the
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Constitution demar cat e t he area wthin whi ch t he
jurisdiction of the Court under Art. 32 can operate and that
it is not permissible for the Court to enlarge upon its

jurisdiction by a process of judicial interpretation
Placing reliance on certain observations of Ayyangar, J. in
Al'l I ndia Bank Enpl oyees’ Association v. National Industria

Tribunal & Os. [1962] 3 S.C.R 269, and of Chandrachud and
Bhagwati, JJ. in Maneka Gandhi v. Union of India [1978] 2
S.CR 621, it is urged that the content of Art. 19(1)(a) of
the Constitution would not include
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the right which is guaranteed by other clauses of Art.19.
According to the | earned counsel it must therefore logically
follow that what facilitated the exercise of a fundamenta

right did not for that reason becone a part of the
fundanmental right itself. He read out different passages
fromthe judgments of Bhagwati, J. in E.P. Royappa v. State
of Tam /I Nadu & Anr., [1974] 2 S.C.R 348, Maneka Gandhi v.
Uni on of India (supra) and Ramana Dayaram Shetty v.
International Airport Authority of India Ltd. & Os., [1979]
3 SSC R 1014, and endeavoured to -show, to wuse his own
| anguage, that "inspite of sone literal flourish in the
| anguage here and there, they did not and could not depart
fromthe anbit of Art. 14 which deals with the principle of
equality enbodied /in ‘the Article". He was particularly
critical of the dectum of Bhagwati, J. in Internationa

Airport Authority’'s case that "arbitrariness was the anti

thesis of Art. 14" ‘and comented that this would mean that
all governnmental actions which -are not supportable by |aw
were per se violative of Art. 14. | amafraid, it is rather
late in the day to question the correctness of the | andmark
decision in Maneka Gandhi’s case ~and the innovative
construction placed by Bhagwati, J. on Art. 14 in the three
cases of Royappa, Maneka Gandhi and |International Airport
Aut hority (supra), which have evolved new dinensions in
judicial process.

It is also urged that the argunent of |earned counse
appearing on behalf of the petitioners that the building in
guestion is necessary for running the press and any
statutory or executive action to pull it down or forfeit the
| ease would directly inpinge on the right of freedom of
speech and expression under Art. 19(1)(a) is wholly
m sconcei ved i nasnmuch as every activity that _may be
necessary for exercise of freedom of speech and expression
or that nmay facilitate such exercise or make it meaningfu
and effective cannot be elevated to the status of a
fundanmental right as if it were part of the fundamenta
right to free speech and expression. It is further urged
that the right to the land and the right to construct
buil dings thereon for running a printing press ~are not
derived from Art. 19(1)(a) but spring fromthe terns of the
grant of such lands by the CGovernnent under the provisions
of the GCovernment Grants Act, 1895 and regul ated by ot her
| aws governing the subject viz. the Delhi Devel opment Act,
1957, the Master Plan and the Zonal Devel opnent Pl ans franed
thereunder, the Delhi Minicipal Corporation Act, 1957, and
the Del hi Municipal Corporation (Building) Bye-laws, 1959
which regulate construction of buildings in the Union
Territory of Delhi irrespective of the purpose for which the
building is constructed. It is also urged that even on a
guestion of fact,
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the direct inpact of the inpugned notices will not be on the
doubl e baserment wherein printing press is installed but wll
be wholly or in part on the two upper storeys which are not
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intended to be wused in relation to the press or for
publication of the intended H ndi Newspaper but only for the
purpose of letting out the sane for profit; the only other
possi ble effect may be the renoval of the upper basenent
which the petitioners call a working platformwhich has been
constructed in violation of the building regulations.

Learned counsel for respondent no.1l, the Union of India
accepts that the right to carry on the business of printing
and publication of a newspaper and installation of a
printing press for that purpose is undoubtedly a fundanent al
ri ght guaranteed both under Arts. 19(1)(a) and 19(1)(g) but
the right to occupy the land or construct suitable
structures thereon for the business of a printing press on
such land is not wthin Art. 19(1)(a) nor wthin Art.
19(1)(g). If it were, the Delhi Minicipal Corporation Act or
the Del hi Devel opment Act, and the Master Plan or the Zona
Devel opnent Plan and the Buil ding Bye-laws would be totally
i neffectual. Such restrictions cannot be placed even though
in the interest of the general public as they would not fal
within Art.19(2)-. If, in- respect of the building in
guestion, the right to occupy such l'and is to be considered
as conmprehended in the right of freedom of speech and
expressi on guaranteed by~ Art.19(1)(a), then inevitable
consequence would be that neither the " provisions of the
Del hi Devel opnent /Act nor the Del hi Minicipal Corporation
Act nor the Master /Plan or the Zonal Devel opnent Pl ans or
the Building Bye-laws would be applicable so as to contro
the building activities of the petitioners. It is said that
the irresistible conclusion, therefore, ought to be that the
fundanental right of freedom of speech and expression of a
person under Art.19(1)(a) cannot extend to the continued
occupation of a place where such right is “derived froma
grant or contract. Such a right is certainly not within the
content of Art.19(1)(a) or Art. 19(1)(g). It is accordingly
argued that the right arising out of a statute or out of a
contract cannot be a fundanmental right itself. Once contract
is entered into or a grant is mnmde, the rights and
obligations of the parties are not governed by Part Il of
the Constitution, by the terms of the document enbodying the
contract or the grant, and any conplaint about the breach of
the same, cannot be even a matter for application for grant
of a wit, direction or order under Art. 226 of the
Constitution nmuch Iess under Art. 32. |In substance, the
submission is that the right to run a press my be a
fundanental right guaranteed under Art. 19(1)(a) or Art.
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19(1)(g) but the right to use a particular . building for
running a press is altogether another thing inasmuch as no
particular building is equally fit for the running of the
press and the person desiring to run a press or  already
running the press is at liberty to acquire another-suitable
buil ding for that purpose. Further, even if the buildings in
guestion were necessary for the enjoyment of the 'rights
under Art. 19(1)(a) or Art.19(1)(g), a right to wuse a
particul ar building does not becone an ' integral part of
the right to freedom of speech and expression’ or the 'right
to carry on any trade or business in printing and publishing
a newspaper’ and clearly therefore the petitions under Art.
32 were not mmintainable. | amafraid, the contentions are
whol Iy m sconcei ved and cannot be accepted.

Here, the very threat is to the existence of a free and
i ndependent press. It is nowfirmy established by a series
of decisions of this Court and is arule witten into the
Constitution that freedom of the press is conprehended
within the right to freedom of speech and expression
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guaranteed under Art. 19(1)(a) and | do not wish to traverse
the famliar ground over again except to touch upon certain
| andrmar k deci si ons. In Ronesh Thappar v. State of
Madras,[1950] S.C R 594, the Court observed that the
Foundi ng Fathers realized that freedonms of speech and of the
press are at the foundation of all denpcratic organizations,
for without free political discussion no public education,
so essential for proper functioning of the processes of
popul ar Governnent, is possible. In Sakal Papers (P) Ltd. v.
Union of India,[1962] 3 S.C.R 842, the Court reiterated
" That t he freedom of speech and expression
guaranteed under Art. 19(1)(a) of the Constitution
i ncludes the freedomof press i.e. the freedom of
propagation of ' ideas, and that freedomis ensured
by the freedom of circulation. Liberty of
circulation is as essential to that freedomas the
liberty of publication. Central to the concept of
a free press is freedomof political opinion and
at the core of that freedom lies the right to
criticise the Governnent, because it is only
through free debate and free exchange of ideas
that Governnent remains representation to the wll
of the people and orderly change is effected. When
avenues of political expression are closed,
Government by consent of the governed woul d soon
be foreclosed. Such freedom is the foundation of
free Governnent of a free people.” Qur Governnent
set up being elected limted and
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responsi ble. we need requisite freedom of any
ani madver si on - for our soci al i nterest which
ordinarily demands free propagation of views.
Freedomto think as one likes and to speak as one
thinks are as a rule indispensable to the
di scovery and separate of truth and wi thout free
speech, discussion my be futile.™
Ronesh Thappar’'s case was  cited wth approval in
Express Newspapers (P) Ltd. & Anr. v. Union of India & Os.
[1959] S.C R 12@120. There is in the Express Newspapers’
case an el aborate discussion of the freedomof the press at
pp. 118-128 of the Report. The Express Newspapers’ case and
also the case of Sakal Papers were cited wth approval by
the Court in Bennett Coleman. The principle is too well-
settled to need any nore el aboration
I would only like to stress that the freedom of thought
and expression, and the freedomof the press are not only
val uabl e freedons in thensel ves but are basic to a
denocratic form of Government which proceeds on the theory
that problens of the Governnent can be solved by the free
exchange of thought and by public discussion of the various
i ssues facing the nation. It is necessary to enphasize and
one nust not forget that the vital inmportance of freedom of
speech and expression involves the freedomto dissent to a
free denocracy like ours. Denocracy relies on the freedom of

the press. It is the inalienable right of everyone to
comment freely wupon any matter of public inmportance. This
right is one of the pillars of individual |iberty-freedom of

speech, which our Court has always wunfailingly guarded. |
wi sh to add that however precious and cherished the freedom
of speech is wunder Art.19(1)(a), this freedom is not
absolute and unlimted at all tines and under al

circunstances but is subject to the restrictions contained
in Art. 19(2). That must be so because unrestricted freedom
of speech and expression which includes the freedom of the
press and is wholly free from restraints, amunts to
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uncontrolled licence which would lead to disorder and
anarchy and it would be hazardous to ignore the vita
i mportance of our social and national interest in public

order and security of the State.

In Bennett Colenan’s case the Court indicated that the
extent of permssible limtations on this freedom are
i ndicated by the fundanental |aw of the land itself viz.
Art. 19(2) of the Constitution. It was laid down that
perm ssible restrictions on
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any fundanental right guaranteed wunder Part 111 of the
Constitution have to be inposed by a duly enacted |aw and
nmust not be excessive i.e. they nust not go beyond what is

necessary to achieve the object of the | aw under which they
are sought to be inposed. The power to inpose restrictions
on fundamental rights is -essentially a power to 'regul ate’
the exercise of those rights. dn fact, ’'regulation’ and not
extinction of that which is to be regulated is, generally
speaking, 'the extent to which permssible restrictions may
go in order to satisfy the test of reasonableness." The
Court also dealt with the extent of ‘permissible Iimtations
on the freedomof speech and expression guaranteed under
Art.19(1)(a). The test laid down by the Court in Bennett
col eman’s case is whether the direct and imedi ate inmpact of
the inpugned action is on the freedom of speech and
expression guaranteed under Art. 19(1)(a) which includes the
freedomof the press. It was observed that the restriction
on the nunber of 'pages, a restraint on circulation and a
restraint on advertizenents would affect the fundanenta
ri ght under Art.19(1)(a) on the aspects of propagation
publication and circul ation of a newspaper. In repelling the
contention of the l|earned Additional Solicitor-General that
the newsprint policy did not violated Art. 19(1)(a) as it
does not direct and imediately deal wth the  right
mentioned in Art. 19(1)(a), the Court held that the test of
pith and substance of the subject-matter and of direct and
incidental effect of legislation  are relevant to questions
of legislative conpetence but they are irrelevant to the
qguestion of infringement of fundanmental rights.” The true
test, according to the Court, is whether the effect of the
i mpugned action is to take away or  abridge fundanmental
rights. It was stated that the word "direct’ would go to the
quality or <character of the effect and not the _subject
matter and the restriction sought to be inposed by the
i mpugned newsprint policy was, in substance, a newspaper
control i.e. to control the nunmber of pages or circulation
of dailies or newspapers and such restrictions were clearly
outside the anbit of Art. 19(2) of the Constitution and
therefore were in abridgenent of the right of . freedom of
speech and expression guaranteed under Art. 19(1)(a), and it
added :
"The Newsprint Control Policy is found to be
newspaper control order in the guise of framng an
I mport Control Policy for newsprint.
This Court in the Bank Nationalisation -case
(supra) laid down two tests. First it is not the
object of the authority making the |law inpairing
the right of the
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citizen nor the formof action that determ nes the
i nvasion of the right. Secondly, it is the effect
of the law and the action wupon the right which
attracts the jurisdiction of the court to grant
relief. The direct operation of the Act upon the
rights forns the real test.
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...No law or action would state in words that
rights of freedomof speech and expression are
abridged or taken away. That is why Courts have to
pr ot ect and guard f undanent al rights by
considering the scope and provisions of the Act
and its effect upon the fundanmental rights.”
We have only to substitute the word "executive for the word
"law and the result is obvious. Here, the inpugned notices
of re-entry wupon forfeiture of |ease and of the threatened
denolition of the Express Buildings are intended and neant
to silence the voice of the Indian Express. It nust
logically follow that the inpugned notices constitute a
direct and immediate threat to the freedom of the press and
are thus violative of Art. 19(1)(a) read with Art. 14 of the

Constitution. It nmust. accordingly be held that these
petitions under Art. 32 of t he Constitution are
nmai nt ai nabl e.

The Government Gants  Act, 1895 : Section 3:

Purport & Effect of:” Wether the notice of re-
entry upon forfeiture of I|ease was valid and
enforceabl e due “to non-conpliance of clause 6
t her eof .
It is common ground that the perpetual |ease was a
Covernment grant governed by the Crown Grants Act, 1895, now
known as the Governnent Gants Act. The Act 1is an
expl anatory or declaratory Act. Doubts having arisen as to
the extent and operation of the Transfer of Property Act,
1882 and as to the power of the CGovernnent to inpose
limtations and restrictions upon grants and other transfers
of land made by it or under its authority, the Act was
passed to renmove such doubts as is clear fromthe long title
and the preanble. The Act contains two sections and provides
by s.2 for the exclusion of the Transfer of Property Act,
1882 and, by s.3 for the exclusion of, any rule ' of |aw,
statute or enactnent of the Legislature to the contrary.
Ss.2 and 3 read as follows :
"2. Transfer of Property Act, 1882, not to apply
to Governnment grants-

478
Nothing in the Transfer —of Property Act, 1882,
contained shall apply or be deemed over to have
applied to any grant or other transfer of |and or
of any interest therein heretofore nmde or
hereafter to be made by or on behalf of the
government to, or in favour ~of, ~any _person
whonsoever; but every such grant —and -transfer
shall be construed and take effect as if the said
Act had not been passed.™
"3. Governnment grants to take effect according to
their tenor-

Al'l  provisions, restrictions, conditions and
[imtations over contained in any such grant or
transfer as aforesaid shall be valid and take

effect according to their tenor, any rule of law,
statute or enactnent of the Legislature to the
contrary notwi t hstandi ng.

It is plain upon the ternms that s.2 excludes the
operation of the Transfer of Property Act, 1882 to
CGovernment grants. Wiile s.3 declares that all provisions,
restrictions, conditions and limtations contained over any
such grant or transfer as aforesaid shall be valid and shal
take effect according to their tenor, notwi thstanding any
rule of law, statute or enactrment of the Legislature to the
contrary. A series of judicial decisions have determ ned the
overriding effect of s.3 making it anply clear that a grant
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of property by the Governnment partakes of the nature of |aw
since it overrides even | egal provisions which are contrary
to the tenor of the docunent.

Learned counsel appearing for respondent no.1, the
Union of India, fairly conceded that the inmpugned notice of
re-entry upon forfeiture of |ease dated March 10, 1980
i ssued by the Engineer O ficer, L&O purporting to be on
behal f of the lessor i.e. the Union of India under cl.5 of
the indenture of |ease dated March 17, 1958 was invalid and
had no legal effect since there was non-conpliance of the
mandat ory requirements of cl1.6 thereof. But as a very astute
counsel he sought to evolve an argunent contrary to the
stand taken in the counter-affidavit filed by respondent
no.2 on behalf of all the respondents and the suppl enentary
affidavit of M K. Mikherjee, Secretary, Mnistry of Wrks &
Housi ng that the 'breach was irrenediable’ and therefore the
lessor i.e. the Union of India acting through the Land &
Devel opnent Officer (L&DO was entitled to serve a notice
under
479
cl.5 for —re-entry upon forfeiture of |ease. He contended
that the inpugned notice was, in reality, not a notice of
forfeiture under cl.5 of the | ease-deed but it was merely of
an exploratory nature to afford petitioner no.l1 Express
Newspapers Pvt. Ltd. to have its say before the L&O as to
whet her the construction of the new Express Building with an
i ncreased FAR of 360 was in violation of the Master Plan or
the Zonal Devel opment Plans or the ~building bye-laws i.e.
contrary to the terns of the |lease, and that it was for the
L&DO to be satisfied as to whether there wasa breach of the
terns of «cls. 2(14) and 2(5) of the lease and that in the
event of his reaching that conclusion, to proceed to serve
the lessee with a notice of re-entry upon forfeiture of
| ease under c1.5 learned counsel appearing for respondent
no.5 L&DO has placed before us  a detail ed note explaining
the prevailing practice followed by the L&O in such case.
The neaning and significance of the note is that the show
cause notice wunder cl.5 served by the L&O is ‘nerely a
prelimnary step affording the l|essee an opportunity to
settle the terms and conditions with the concurrence of the
Mnistry of Wrks & Housing, offered by the lessor for
condonati on of such breach. In the event the lessee fails to
conply with such terns the L&O wi thdraws the terns offered
and then <calls upon the lessee to renobve or renedy the
m suse or breach within 30 days. If there is failure on the
part of the lessee to renedy such breach wthinthe tine
al l owed, the L&DO processes the case for exercise by the
lessor i.e. the Union of India of its rights to re-enter
upon forfeiture of lease under cl. 5 of the | ease-deed. It
is said that according to the prevailing practice in respect
of such leases i.e. pre 1959 |leases of the kind  held by
petitioner no.1 Express Newspapers Pvt. Ltd., the approva
of the Lt. CGovernor is considered a condition precedent to a
final order of re-entry which is served on the | essee after
such approval is accorded by the Lt. Governor. In terns of
the order of re-entry the lessee is requested to hand over
possessi on peacefully to the L&DO within a reasonable tine.
However, if the |essee does not hand over possession
voluntarily in pursuance of L&O s letter, the L&DO files an
application under s. 5(1) of the Public Prem ses (Eviction
of Unaut horized GOccupants) Act, 1971. Under s.8 of the Act
the Estate O ficer has the sanme powers that are vested in
the Givil Court under the Code of Civil Procedure, 1908, in
trying a suit in respect of matters mentioned therein. The
Estate Officer has to forman opinion that the | essee was in
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unaut hori zed occupation of any public prem ses and that he
shoul d be evicted whereupon the Estate O ficer issues a
notice under s.4 by calling upon all persons concerned to
show cause why an order of eviction
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shoul d not be passed. Under s.9 of the Act the person
aggrieved has the renmedy of an appeal to the District Judge
and thereafter he may nove the High Court under Art. 226 of
the Constitution.

I am not at all inpressed by any of these subm ssions
advanced on behal f of the respondents. There can be no doubt
what ever on a true construction of the inpugned notice dated
March 10, 1980 that the Engi neer Oficer, Land & Devel opnent
Ofice purporting to act' on behalf of the lessor i.e. the
Union of India, Mnistry of Wrks & Housing served a notice
of re-entry wupon forfeiture of |lease wunder <c¢1.5 of the
| ease-deed. There -was no question of the said notice being
construed to be of an exploratory nature. The note prepared
by the L&DO i s nothing but an afterthought. In the view that
| take that respondent no.2 is not the successor of the
Chi ef Commi ssi-oner of Del hi” nor has any function in relation
to the lease. There is no warrant for the suggestion that
prior approval of the Lt. Governor is a condition precedent
tothe right of the lessor i.e. the Union of |India to
exercise its right to re-entry upon forfeiture of |ease
under cl1.5 of the | ease-deed.

There are two decisions of this Court which appear to
be contradictory. 'In Bishan Das & Ors. v. State of Punjab &
Os. [1962] 2 S.C.R 69, a Constitution Bench of this Court
speaki ng through S:. K. DAs, J. in somewhat simlar
circunstances allowed the petition under Art.32 of the
Constitution directing restoration of  possession to the
| essee who had been dispossessed from |and granted by the
CGovernment by display of force. Wat had happened was this.
One Ranjidas built a dharansala, ~a tenple and shops
appurtenant thereto with the joint famly funds on
Government land with the perm ssion of the Governnent. After
his death the other nenbers of the famly who were in
nmanagenent and possessi on of those properties wer e
di spossessed by the State GCovernnment  of Punjab at the
instigation of a nenber of the ruling Congress party. The
petitioners applied to the Punjab H gh Court for issue of
appropriate wits under Art. 226 of the Constitution but the
petition was dismissed in limne on the prelinnary ground
that the matter involved disputed questions of fact. An
appeal under c¢1.10 of the Letters Patent was al so di snissed
on the sanme ground. The petitioners then nmoved this Court
under Art.32. The State Governnent sought to justify. the
action on the ground that the petitioners were nerely
trespassers as the land on which the dharansala / stood
bel onged to the State, and the respondents were entitled to
use the mininumof force to eject the trespassers. It was
al so contended that there was a serious
481
di spute on questions of fact between the parties and also
whet her the petitioners had any right or title to the
subject matter in dispute and therefore proceedi ngs by way
of a wit were not appropriate in the case inasnuch as the
decision of the court would anpbunt to a decree declaring a
party’'s title and ordering restoration of possession. The
Court repelled both the contentions as unsound and hel d that
the petitioners had nade out a clear case of violation of
their fundanmental rights. As to the contention that the
petitioners were nere trespassers, the Court held that the
admtted position was that the |and bel onged to the State;
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with the permssion of the State, Ranjidas on behalf of the
joint famly firmof Faquir Chand Bhagwan Das built the
dharansal a, tenple and shops and nanaged t he same during his
lifetime. After his death the petitioners, other nenbers of
the joint famly continued in possession and managenment. On
this admtted position, it was held that the petitioners
could not be held to be nmere trespassers in respect of the
dharansal a, tenple and shops; nor could it be held that the
dharansal a, tenple and shops bel onged to the State
irrespective of the question whether V the trust created was
of a public or private nature, and it was observed
"It is, therefore, inmpossible to hold that 1in
respect of the dharansal a, tenples and shops, the
State has acquired any rights whatsoever nerely by
reason of their being on the | and belonging to the
State. If the State thought that the constructions
shoul d be renoved or- that the condition as to
resunption of the land should be invoked, it was
open to the State to take appropriate |egal action
for the purpose.”
As to the second contention, the Court observed
"It was enough to -say that they are bona fide in
possession of the constructions in question and
could not ~ be renmoved except under authority of
law. The respondents clearly violated their
fundanental rights by depriving them of possession
of the dharansal a by executive orders.
The Court accordingly quashed the orders and issued a wit
of mandamus directing restoration of the property. The Court
felt its duty to pass stricturesagainst the Governnent
"W feel it our duty to say that the executive
action taken in this case by the State and its
officers is destructive of the basic principle of
the rule of |aw
482
The facts and the position in law thus clearly are
(1) that the buildings  constructed on this piece
of Governnent |and did not belong to Government,
(2) that the petitioners were in possession and
occupation of the buildings and (3) that by the
virtue of enactnents binding on the Governmnent,
the petitioners could be dispossessed, if at all
only in pursuance of a decree of a Cvil Court,

obtained in proceedings properly initiated. In
these circunstances the action of the Governnent
in taking the law into their hands and

di spossessing the petitioners by the display of
forced exhibits a callous disregard of the norma
requirenents of the rule of law apart from what
mght legitimately and reasonably be expected from
a Governnment functioning in a society governed by
a Constitution which guarantees to its «citizens
against arbitrary invasion of the executive of
peaceful possession of property.
The Court also adverted to the wearlier decision in Vzir
Chand v. State of HP., [1955] 1 S.C. R 408, where it was
held that the State or its executive officers cannot
interfere with the rights of others unless they can point to
some specific rule of |aw which authorises their acts, and
to Ram Prasad Narayan Sahi v. State of Bihar, [1953] S.C. R
1129, where the Court said that nothing is nore likely to
drain the wvitality from the rule of law than |legislation
which singles out a particular individual fromhis fellow
subjects and visits him with a disability which is not
i nposed upon the others, and concl uded




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 73 of 131

"W have here a highly discrimnatory and
autocratic act which deprives a person of the
possession of property without reference to any
law or legal authority. Even if the property was
trust property it is difficult to see how the
Muni ci pal Conmittee, Barnala, can step in as
trustee on an executive determnation only. The
reasons given for this extraordinary action are,
to quote what we said in Sahi's case (supra),
remar kabl e for their disturbing inplications.
In the later case of State of Orissa v. Ram Chandra
Dev, A l.R 1964 S.C. 685, (ajendragadkar, J. delivering the
j udgrment of the Constitution Bench observed
483
"Oridinarily, where property has been granted by
t he State on condition which make the grant
resumabl e, after resunption it is the grantee who
noves the Court for appropriate relief, and that
proceeds on the basis that the grantor State which
has reserved to itself the right to resune my,
after exercising its right, seek to recover
possessi on of the property without filing a suit."
Al that the Court |laid down was that the existence of
aright is the foundation for a petition under Art. 226 of
the Constitution. /In that case, certain  ex-zam ndars of
Ganjam di strict were hol ding Governnent Lands appurtenant to
their office as Miuthadars and were ~dispossessed therefrom
upon resunption of their Mithas. The Court held that the
| ands were held by the ex-zam ndars as service tenures which
were resumable at the wll of the Governnment. The parties
were at issue on the question about the character of the
grant under which the predecessors of the ex-zam ndars were
originally granted the lands in question.. The Oissa Hi gh
Court held that it was not possible for it to decide the
i mportant question of title involved in proceedings under
Art. 226 but that such a kind of title could only be deci ded
in a properly <constituted suit but nevertheless were
inclined to the view that the right to recover possession
vesting in a person who had been in possession prior to such
di spossession which was inplicit in 8.9 of the Specific
Relief Act, 1963 would be enforced by a petition under Art.
226. The vi ew of the High Court was-obvi ously  not
sustainable. At the hearing, counsel for the respondents
sought an adj ournnent on the ground that the respondents had
inthe neanwhile filed a suit against the State Governnent
and further that the parties were negotiating for a
settlenent. It appears that the court rejected the prayer
for adjournment saying that wuseful purpose would be served
by granting any further tine and thereafter entered upon the
nerits. It held that nerely because a suit under 8. 9 of the
Specific Relief Act would have been conpetent, no'right can
be clainmed by the respondents nerely on the ground of their
possessi on under Art. 226 wunless their right to remain in
possessi on was established against the State Government.
There is no reference to the wearlier decision of the
Constitution Bench in Bishan Das’ case nor does the judgnent
lay down any contrary principle. It seenms to ne that the
observati ons of Gajendragadkar, J. were nmerely in the nature
of obiter in Ranchandra Dev’'s case and nothing really turns
on the observations made by him The decision in Ranchandra
Dev’' s case appears to be in per incuriam
484
Even in cases involving purely contractual issues, the
settled law is that where statutory provisions of public |aw
are involved, wits will issue: M. Hanif v. State of
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For the sake of conpleteness, | wsh to clear the

ground of a possible m sconception. Learned counse
appearing for respondent no.1 the Union of India while
contendi ng that the impugned notice dated March 10, 1980 was
of an exploratory nature, fairly conceded that the |essor
i.e. the Union of India nust enforce its right of re-entry
upon forfeiture of lease under cl.5 of the |ease-deed by
recourse to due process of |law and wanted to assure us that
there was no question of marching the arny or maki ng use of
the denmplition squad of the Del hi Devel opment Authority or
the Municipal Corporation of Delhi in denolishing the
Express Buildings. As we felt that there was sone anbiguity
in the expression 'due process of law, we wanted a
categorical answer whether by this he nmeant by a properly
constituted suit. Wt hout neaning any disrespect, the
| ear ned counsel adopted an anbivalent attitude saying that
the due process may not only consist in the filing of a suit
by the Iessor or re-entry upon forfeiture of the | ease but
that in the case of |ease of Governnent Lands, the
authorities may also take recourseto the Public Prenises
(Eviction of Unauthorized Cccupants) Act, 1971. | have no
doubt in my mind that the |earned counsel is not right in
suggestion that the lessor i.e. the Union of India, Mnistry
of Works & Housing/canin the facts and circunstances of the
case, take recourse to the sumary procedure under that Act.
The Express Newspapers Pvt. Ltd. having acted upon the grant
of permission by 'the lessor i.e. “the Union of India,
Mnistry of Wrks & Housing to construct the  new Express
Building with an increased FAR of 360 together with a double
baserment was clearly not an unauthorized occupant - within the
neani ng of s.2(g) of the Act which runs-as under
2(g) unauthorized occupation", in relation to any
public premises, means  the ~occupation by any
person of the public premses w thout authority
for such occupation, and-includes the continuance
in occupation by any person of the public prem ses
after the authority (whether by way of grant of
any other node of transfer) under which he was
allowed to occupy the prem ses has expired or has
been determ ned for any reason what soever.
485

The Express Buil di ngs constructed by Express Newspapers
Pvt. Ltd. with the sanction of the lessor i.e. the Union of
India, Mnistry of Wrks & Housing on plots 8. 9 and 10,
Bahadur shah Zzaf ar Marg denised on perpetual lease by
regi stered | ease-deed dated March 17, 1958 can, by no
process of reasoning, be regarded as public prem ses
belonging to the Central Governnment under 8. 2(e). / That
being so, there is no question of the |essor applying for
eviction of the Express Newspapers Pvt. Ltd. under “s.2(1) of
the Public Premses (Eviction of Unauthorized GCccupants)
Act, 1971 nor has the Estate Oficer any authority or
jurisdiction to direct their eviction under sub-s.(2)
thereof by summary process. Due process of Law in a case
like the present necessarily inplies the filing of suit by
the lessor i.e. the Union of India, Mnistry of Wrks &
Housing for the enforcement of the alleged right of re-
entry, if any upon forfeiture of |ease due to breach of the
terns of the | ease.

Not hing stated here should be construed to nmean that
the Governnment has not the power to take recourse to the
provisions of the Public Prem ses (Eviction of Unauthorized
Qccupants) Act, 1971 where admittedly there 18 unauthorized
construction by a lessee or by any other person on
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Government Land which is public prem ses within the neaning
of s.2(e) and such person is in wunauthorized occupation
t her eof .

The constitutional position of the Lieutenant

CGovernor : \Whether the Lieutenant-Governor is the
successor of the Chief Comm ssioner of Del hi.
One of the nbst crucial issues on which long and

erudite argunents were advanced by |earned counsel for the
parties, turned on the question as to whether the Lt.
Governor was a successor of the Chief Commi ssioner of Delhi.
Learned counsel appearing for the petitioners contended that
the Lt. Governor cannot usurp the functions of the |ease
i.e. the Union of India or the Chief Comm ssioner of Delhi
inrelation to the lease in question. It is urged that the
Union Territory of Del hi” which first became a Part 'C State
under the Constitution, was an entirely new constitutiona
entity and therefore the office of the Chief Conm ssioner of
Del hi ceased to exist. It is further urged that the Lt.
Governor appointed by the President under Art. 239(1) of the
Constitution is an Admnistrator and he discharges such
functions as are entrusted to himby the President of India
and in the absence of a notification under Art. 239(1), the
Lt. CGovernor cannot usurp the functions of the Union of
India in
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relation to the properties of the Union. It is pointed out
that there was no notification issued by the President of
India in terns of Art.239(1) of the Constitution enmpowering
the Lt. Governor to administer the properties of the Union
in the Union Territory of Delhi.

Learned counsel appearing for the Union of India
substantially advanced the sane argunent. According to him
the Lt. Governor had no powers in relationto the properties
of the Union and therefore the Union of India is not bound
by the acts of the Lt. Governor. The Lt. CGovernor had no
power in relation to the lease and therefore he could not
usurp to hinmself the powers and/ functions of the Union of
India in relation to the |ease-deed. The |earned counse
went to the extent of saying that wherever the expression
" Chi ef Comm ssioner of Delhi’ appears-in the lease-deed, it
had to be struck out altogether as no such office exists in
vi ew of the Constitutional changes since brought about. That
is to say, the question involved nmust be determ ned on the
footing as if the parties never contenplated the Chief
comm ssioner of Delhi to exercise any of-the functions of
the |l essor under the |ease-deed.

In reply, learned counsel appearing for ~respondent
no.2, the Lt. Governor, advanced a two fold [ subm ssion
firstly, the Lt. Governor is the alter ego of the President
of India and not a mere formal or titular head of the Union
Territory of Delhi, and in the connection he referred to the
constitutional history of the Union Territory of Delhi. In
support of his contention that the designation of the
Adm ni strator as the Chief Comm ssioner of Del hi under both
the Government of India Acts of 1919 and 1935 or as the Lt.
Governor under the Constitution was a mere matter of
nonencl ature, the | earned counsel referred to the provisions
relating to the powers, functions and duties of the Chief
Conmi ssioner or the Lt. Governor, as the case may be, which
remained the same. In his words, the Lt. Governor is the
"eyes and ears’ of the President in relation to such
territory which he is called upon to Adm nister on behal f of
the President. One of the primary functions of the Lt.
Governor, as the Administrator, is to be aware of facts
brought to his notice and therefore respondent no.2 could
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not have turned a blind eye to the action of Sikandar Bakht,
the then Mnister for Wrks & Housing in naking a highly
fraudulent, illegal and inproper grant of permission to the
Express Newspapers Pvt. Ltd. to build the new Express
Building with an increased FAR of 360 with a direction to
the Munici pal Corporation of Delhi to accord sanction to the
bui | di ng pl an

487
submitted to them as it had becone the talk of the town. As
already stated, |earned counsel for respondent no.1 while

contending that the Lt. GCovernor, as an Adm nistrator, had
no function as the Ilessor or its delegate, supported him
only to the extent that as an Adm nistrator he had to keep
hinsel f inforned of any 'violations of law in the Union
Territory of Delhi with the adm nistration of which he was
concerned. It was,  therefore, legitimte for the Lt.
CGovernor to have kept the authorities informed, and though
he had /~ no i ndependent” power of ‘his own, he could place the
material gathered by him with the lessor i.e. Union of
India, Mnistry of Wrks & Housing, with a viewto initiate
necessary-action.

Secondly, the contention of | earned counsel for
respondent no.2 was that the express exclusion of certain
specific powers under the proviso to s.21 of the Governnent
of Part 'C States Act, 1951 relates to the |legislative
powers of the Legislative Assenbly or the Del hi Metropolitan
Council and not to the executive functions of the Chief
Commi ssioner or the Lt. Governor. It was submitted that this
constitutional pattern was designed on the basis of the
"transferred powers’ in respect of which the Legislative
Assenbly of Delhi or the Delhi Metropolitan Council were
given certain defined role but the ’reserved powers’ were
exercisably by the Adnministrator as the Chief Conmissioner
or the Lt. Governor i.e. the executive functions of the
President of |India under Art.53 of the Constitution. It was
accordingly urged that the Legislative Assenbly of Delhi did
not nave the powers to make any law wth respect to 'land
and building vested or in possession of the Union of India
relatable to Entry 32 of List 1 of the Seventh Schedule, and
the powers and functions of the Council of Mmnisters in the
Union Territory of Delhi as a Part "C State extended only
to the |legislative powers conferred under s.21 of the Act.
The 'reserved powers’ which were excluded fromthe purview
of the Legislative Assenbly or the Delhi Mtropolitan
Council were, however, exercisable by the Chief Conm ssioner
and necessarily by the Lt. CGovernor as the appointed agent
or the nominee of the President. It was submitted that the
Lt. CGovernor continues to have certain defined functions,
apart from his function as the executive head of the Delh
Admi nistration. As an incunbent of an inmportant” public
office of the Lt. Governor, he is intended to “discharge
di verse functions on behalf of the President of India as his
agent in relation to the Union Territory of Delhi. In
support of his contention, reliance was placed on the
interpretation of s.2(3) and s.36 of the Act. It was urged
that the office of the Land & Devel opnent O ficer was
488
under the direct administrative control of the Chief
Conmi ssioner A as the Administrator until 1959. The Land &
Devel opnment O ficer adm nistered nazul |ands at that tine as
he does now. Although this was a subject excluded fromthe
conpetence of the Legislative Assenbly of Delhi under the
proviso to s.21 of the Act, the authority of the Chief
Conmm ssi oner as the Administrator over the Land &
Devel opnent Officer and over the admnistration of nazu
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| ands as a ’'reserved subj ect’ was kept under the
administrative control of the Chief Commissioner. |t was
accordingly asserted that under several |eases, including
the one in the instant case, the Lt. Governor as the
appoi nted agent or the nom nee of the President is entitled
to act on behalf of the Ilessor i.e. the Union of India,
Mnistry of Wrks & Housing and necessarily nust have
adm nistrative control over the Land & Developnent Ofice
and the administration of nazul |ands.

To appreciate the rival contentions, it is necessary to
view the question from a historical perspective since the
Union Territory of Delhi, as it now exists, has undergone
many constitutional changes. Prior to Septenber 17, 1912,
the Territory of Delhi was known as the ’'lInperial Delhi
Estate’ and was included wthin the then Province of
Punj ab. After the decision to formthe capital at Del hi was
reached, proceedings for acquisition of |and therefore were
taken by the Collector of Delhi. District pursuant to the
notification no.775 dated Decenber 21, 1911 issued by the
Lt. CGovernor of Punjab. Wen the Capital was shifted from
Cal cutta to Delhi, the Governor-GCeneral in-Council by his
procl amation dated Septenmber 17, 1912 took wunder his
i medi ate authority and managenent the territory of Del hi
with the sanction and approbation of the Secretary of State
for India. The Delhi Laws Act, 1912 cane into force we.f.
Septenber 18, 1912 and provided for the adm nistration of
the territory of Delhi by a Chief Comm ssioner as a separate
Province to be known as the Province of Del hi. The Preanble
to the Act reads as follows :

"Whereas by Procl amation publishedin Notification
No. 911 dated the Seventeenth day of  Septenber,
1912 the Covernor-GCeneral-in-Council, with the
sanction and approbation of the Secretary of State
for India has been pleased to take wunder his
i medi ate authority —and managenent the territory
mentioned in Schedule A, which was fornerly
included within the Province of Punjab, and to
provide for the admi nistration thereof by a Chief
Conmi ssi oner as a separate Province to-be known as
the Province of Delhi:
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And whereas it is expedient to provide for the
application of the Law in force in the said
territory, and for the ext ensi on of other
enactments thereto: I. is hereby -enacted as
follows :
Under 8.58 of the Governnent of India Act, 1919,
Del hi remai ned and was adm ni st ered as a Chi ef

Conmi ssioner’s Province. The office of Land & Developnent
Oficer cane into being as a separate organi sati on under the
adnm ni strative control of the Chief Comm ssioner of Delhi.
Under 8.94 of the Governnent of India Act, 1935, it was
provi ded that Del hi  woul d continue to be a Chi ef
Conmi ssioner’s Province. A Chief Comm ssioner’s Province was
to be admnistered by the Governor-General acting to such
extent as he thought fit through a Chief Conmi ssioner to be
appointed by himin his discretion. S. 94 of the Governnent
of India Act, 1935 provided as follows :
"94: Chief Conmm ssioners’ Provinces :
1. The follow ng shall be the Chief Conmm ssioners’
Provinces, that is to say, the heretofore existing
Chi ef Commi ssi oner s’ Provi nces of British
Bal uchi stan, Del hi, Ajner-Merwara, Coorg and the
Andaman and M crobe Islands, the area known as
Pant h Pi pl oda, and such ot her Chief Conmm ssioners’
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Provinces as nay be created under this Act.

"2. Aden shall cease to be part of India.

"3. A Chief Conmissioner’s Province shall be

adnmi ni stered by the CGovernor-Ceneral acting, to

such extent as he thinks fit, through a Chief

Conmi ssioner, to be appointed by him in his

di scretion.
Under s.100(4) of the Government of India Act, 1935, the
Federal Legislature was enpowered to legislate in relation
to Chief Conm ssioners’ Provinces and without linitation as
to subjects.

Wth the attainnent of Domnion status on August 15,
1947 under the Indian Independence Act, 1947, the powers of
the legislature of the Dom nion were exercisable by the
Constituent Assenbly under sub-s.(l) of s.8. The constituent
Assenbly was not to be subject to any limtations whatsoever
in exercising its~ constituent. powers. Thus, the Indian
| ndependence Act, 1947 established the sovereign character
of the Constituent Assenbly
490
Whi ch became free fromall limtations. Sub-s. (2) of s.8 of
the Act provided that except insofar as other provision | aw
made by or in accordance with a |aw nade by a constituent
Assenbly under sub-b.(l), the governance of the Dom nion was
to be carried out in accordance with the Governnment of India
Act, 1935 and the provisions of that Act, and all the orders
in Council, rules and other instrunments made thereunder. On
January 5, 1950,  the Constituent ~Assenbly  enacted the
CGovernment of India (Arendrment) ~ Act, 1949 by which s.290A
was inserted in the Governnment of India Act, 1935 providing
that the Governor-General nmay by order direct that an
acceding State or a group of such States 'shall be
adnmi ni stered as a Chief Conmi ssioner’s Province or as past
of Governor’s or Chief Conmissioner”s Province, | These
acceding States were thus convert ed into Centrally
admi nistered areas and included in Part 'C of the First
Schedul e of the Governnent of Indiia Act, 1935. The renmai ning
States in Part 'C were Ajner,  Coorg and Del hi. ‘Under the
Constitution, Delhi becane a Part 'C State. As already
stated the States specified in Part 'C —of the first
Schedul e were to be administered by the President under
Art.239(1) acting, to such extent as he thought fit, through
a Chief Commssioner or a Lt. Governor to be appointed by
hi m
Section 290A of the GCovernment of |India ~Act, 1935,

reads as follows :

"290A. Administration of certain Acceding States

as a Chief Comm ssioner’s Province or as part of a

Governor’s or Chief Conm ssioner’s Province:-

1. Wer e full and excl usi ve aut hority,

jurisdiction and powers for and in relation to the

governance of any Indian State or of any group of

such States are for the tine being exercisable by

the Domi nion Governnent, the CGovernor-CGeneral may

by order direct:-

(a) that the State or the group of States shall be

adnmi nistered n all respects as if the State or the

group of states were a Chief Conm ssioner’s

Provi nce:

(b) that the State or the group of States shall be

adm nistered in all respects as if the State or

the group of States forned a part of a Governor’s

or a Chief Comm ssioner’S Province specified in

the Order.
491
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Provided that if any Order nmade under cl ause (b)
of A this sub-section affects a governor’'s
Provi nce, the CGovernor-Ceneral shall before nmaking
such Order ascertain the views of the Governnent
of that Province both with respect to the proposa
to make the order and wth respect to the
provisions to be inserted therein

(2) Upon the issue of an order under clause (a) of
sub-section (1) of this secti on, al | t he
provisions of this Act applicable to the Chief
Conmi ssioner’s Province of Delhi shall apply to
the State or the group of States in respect of
whi ch the Order is made.

(3) The Governor-General may in nmaking an order
under sub-section (1) of this section give such

supple nental, incidential and consequenti a
di rections (i ncl udi ng di rections as to
representation in the Legislature) as he nmay deem
necessary:

(4) In-this section, reference to a State shal
include reference to a part of a State.
As a result of this, the then Province of Delhi becane a
Part 'C State.
Under the Constitution of India, Delhi becanme a Part
"C State w.e.f. January 26, 1950 and it was provided by
Art.239 (1) that a State specified in Part "C of the First
Schedul e shall be administered by the President acting to
such extent as he thinks fit through a Chief comm ssioner or
Lt. CGovernor to be appointed by him Art.239(1? of the
Constitution as it then stood, insofar as material
provi ded:
"239(1). Subject to the other provisions of this
Part, a State specified in Part of the First
Schedul e shall be adnministered by the Pres dent
acting, to such extent-as he thinks fit, through a
Chi ef Commi ssioner or a Lieutenant-Governor to be
appointed by himor through the Governnment of a
nei ghbouri ng St at e: It woul d appear t hat
Art.239(1) of the Constitution differed fromthe
provision contained in s.94(3) of the CGovernnent
of India Act, 1935 to the extent that the
appoi nt nent  of a Chief Conmi ssi oner or ~ Lt.
Governor as an Adm nistrator irrespective of
492
The designation and entrustment of powers; functions and
duties to himby the President, were not to be in his
di scretion but had to be exercised on the advice of the
Council of Mnisters, Except for this, 8.94(3) of the
Government of India Act, 1935 and Art. 239(1) of the
Constitution as enacted were identical in respect
of the provisions for the admnistration of Delhi as a
Chi ef Commi ssioner’s province under the 1935 Act and as a
Part State wunder the Constitution, by the Governor-General
under s.94(3) and under Art.239(1) by the President acting
to such extent as he thought fit, through the Chief
Commi ssi oner or the Lt. Governor as an Admnistrator
i rrespective of the designation
On April 16, 1950 the Part States Laws Act, 1950 was
brought into force. By s.2, the Central GCovernment was
enmpowered by notification in the official gazette to extend
to the State of Delhi or to any part of such territory with
such restrictions and nodifications as it thought fit any
enact ment which was in force in any State at the date of the
notification. S.4 of the Act repealed s.7 of the Delhi Laws
Act, 1912. The Government of Part States Act, 1951 enacted
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by Parliament was brought into force on Septenber 6, 1951
S. 21 of the Act, insofar as material, read as follows :
21. Extent of Legislative Power
(1) Subject to the provisions of this Act, the
Legi sl ative Assenbly of a State may make | aws for
the whole or any part of the State with respect to
any of the matters enunerated in the State List or
in the Concurrent List.:
Provided that the Legislative Assenbly of the

State of Delhi shall not have power to make | aws
with respect to any of the following matters,
nanely : -

khkkkkhkkkkx
(a)
(b) kkhkkkkhkkkk*x

c kkhkkkhkkkkk*x

(D) lands and buildings vested in or in the possession of
the Union which are situated in Delhi or in New Delh
including all rightsin or over such |lands and buil di ngs,
the collection of rents, therefromand the transfer and
al i enation thereof ;
(2) Nothing in sub-s.(1) -shall derogate fromthe
power conferred on-Parlianent by the Constitution
to make
493
laws with respect to any matter for a State or any
part thereof.

Art. 239(1) of the Constitution was anmended by the
Constitution (7th ‘Anendrment) Act, 1956 w.e.f. Novenber 1,
1956 and it now reads :

"239. Adm nistration of Union Territories -

"(1l) Save as otherwise provided by Parlianent by
law, every Union Territory shall be adninistered
by the President acting, to such extent —as he

thinks fit, through an administrator, to be
appoi nted by himwth~ such designation as he nmay
speci fy.

It would be seen that for the( words ’'through ‘a Chief
Conmi ssioner or a Lt. Governor to be appointed by him in
Art. 239(1) as originally enacted, the worts substituted are
"through an admini strator appointed by him with such
designation as he may specify’. One thing is clear that the
Admi ni strator appointed by the President under Art.239(1)
whet her with the designation of the Chief Commi ssioner or of
the Lt. Governor could exercise only such powers, functions
and duties as were entrusted to himby the President i.e.
there have to be specific entrustnment of  powers by the
President under Art. 239(1). Under Art. 246(4) of the
Constitution which corresponds to s.100(4) of the Governnent
of India Act, 1935, Parlianment was given power to nmake | aws
with respect to any part of the territory of India not
included in Part A or Part of the First “Schedule,
notw t hstandi ng that such matter was a matter enumerated in
the State List.

As from the appointed day i.e. from Novenber 1, 1956
Part States ceased to exist by virtue of the Seventh

Amendnent  and in their place Union Territories were
substituted in the First Schedule to the Constitution

including the Union Territory of Delhi i.e. the territories
whi ch i medi ately bef ore t he conmencemnent of t he

Constitution were conprised in the Chief Comni ssioner’s
Province of Delhi. By the Seventh Anmendnent, Art. 246(4) was
al so amended. Art. 246(4), as anmended, now reads :
"246(4) - Parlianent has power to nake laws with
respect to any matter for any part of the
territory of India not included in a State
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notwi thstanding that such matter is a nmatter

enunerated in the State List.
494
I n pursuance of Art.239 as amended by the Seventh Amendnent,
the A President of India issued the follow ng notification
on Novenber 1, 1956

REG STERED NO D. 221

THE GAZETTE OF | NDI A

EXTRAORDI NARY PART 11

Section 3

PUBLI SHED BY AUTHORI TY

No. 332 NEW DELH , THURSDAY, NOVEMBER 1, 1956

M NI STRY OF HOME AFFAI RS

NOTI FI CATI ON
New Del hi -2, the 1st Novenber, 1956.
S RO 2536 - In pursuance of clause (1) of

Article 239 of the Constitution as anended by the
Constitution (Seventh Amendnent) Act, 1956 and al
ot her powers enabling him in this behalf, the
Presi dent hereby directs as follows :-

Were, by virtue of any order nmade in pursuance of
Article 239 or as the case may be, Article 243 of
the Constitution “as in force imediately before
the 1st day of" Novenber, 1956 or any other power
under the Constitution, any powers and functions
were i mediately before that <~ day, the powers and
functions

(a) the ' Lieutenant Governor of ‘the State of
H macha

(b)the Chief ~Comm ssioner of the State of Del hi,
Mani pur or Tripura and

(c) the Chief Conm ssioner of the Andaman and
Ni cobar 1sl ands,

such powers and functions shall, on and after the
sai d day, be exercised and di scharged respectively
by-

(i) the Lieutenant Governor of the Union Territory
of Hi machal Pradesh,
(ii) the Chief Conmi ssioner of the Union Territory
of Del hi, Manipur or Tripura, and
495
(iii) the Chief comm ssioner of the Andaman and
Ni cobar | sl and,
subject to the like <control by the President, as
were exercisable by him before the said day over
the Li eutenant CGovernor or as the case nay be, the
Chi ef Commi ssioner referred to in clause (a),(b)
or (c).
(No. F. 19/ 22/ 56- SRl
HARI SHARMA. JT. / Secy.
ON the sane day, by Section 130 of the States
Reor gani zati on Act, 1956, the CGovernnent of Part States Act,
1951 stood repealed. On Cctober 1, 1959 deci sion was taken
by the Governnment of India to transfer the admnistrative
control of the office of Land & Developnment Oficer, New
Del hi from the Delhi Administration to Mnistry of Wrks
Housing & Supply w.e.f. Cctober 1, 1959. This decision was
duly conmunicated to the Chief Conmissioner of Delhi and to
the Land & Developnent O ficer, New Delhi. In the further
affidavit of M K. Mikherjee, Secretary, Mnistry of Wrks &
Housing, it is averred in paragraph 6 that the 'office of
the Land & Devel opnent Oficer was transferred to the
control, of the Mnistry of Wrks, Housing & Supply w. e.f.
Cctober 1, 1959 and since then it has been functioning as a
subordinate office of the Mnistry of works, Housing’ . It
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woul d therefore, be nmanifest that after COctober 1, 1959
neither the Chief Commi ssioner nor the Lt. GCovernor had
anything to do with the office of the Land Devel opnent
Oficer or the administration of nazul lands in The Union
Territory of Del hi.

The President of India on February 1, 1966 issued an
order under Art.299(1) of the Constitution which inter alia
directed that in the cafe of Land & Devel opment Office (1)
all contracts and assurances of property relating to matters
falling within the jurisdiction of Land & Devel opnent
Oficer, (2) all contracts, deeds and other instruments
relating to and for the purpose of enforcenment of the terns
and conditions of the sale/lease-deed of the governnent
property in Delhi/New Del hi, etc. nade in exercise of the
executive power of the  Union may be executed on his behal f
by the Land & Developnent Oficer. Under C ause XLI it was
specifically provided

"Not wi-t hst andi ng anyt hiing hereinbefore contained
any contract or assurance of property relating to
any matter whatsoever nmay be executed by the
Secretary or
496
the Special = Secretary or the Additional Secretary
or the Joint Secretary or the D rector, or when
there is/ no Additional Secretary, Joint Secretary
to the Governnment in the appropriate Mnistry or
Depart nment .
It is pertinent | to observe that neither the Chief
Conmi ssi oner  of Delthi nor the Lt. Governor has been
conferred any authority by the President under Art.299(1) to
enter into any contract nate in the exercise of the
executive power of the Union or to act 'on behalf of’ the
President in relation to such contract -or assurance of
property i.e. to act on behalf of the President for the
enforcenent of the terns ant conditions thereof.

On September 7, 1966 the Adm ni'strator appointed by the
President in relation to the Union Territory of Delhi who
hithertofore had been designated as the Chief Conm ssioner
was re-designated as the Lt. Governor of Del hi. Accordingly,
the President on Septenber 7, 1966 issued another order in
terns of Art. 239(1) of the Constitution which provides as
follows :

M NI STRY OF HOVE AFFAI R

NOTI FI CATI ON
New Del hi, the 7th Sept., 1966.
S.0O 2709 - In pursuance of clause (1) of article
239 of the Constitution and all  other powers

enabling him in this behal f, the President hereby
directs as foll ows
Where by virtue of-any order nmade in pursuance of
article 239 any powers and functions were,
i medi ately before the 7th Septenber, 1966 the
powers and functions of the Chief Conmm ssioner of
the Union Territory of Delhi, such powers —and
functions shall, on and after the said day, be
exerci sed and discharged by the Lt. Governor of
the Union Territory of Delhi, subject to the Ilike
control by the President, as was exercisable by
him before the said day over t he Chi ef
Conmi ssi oner -
(No. 41/ 2/ 66- Del hi .)
HARI SHARMA, SECRETARY
The crux of the matter is whether the Lt. Governor was
by virtue of the aforesaid notification dated Septenber 7,
1966 issued by the President, conferred any power, function
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and duty
497
inrelation 'o the property of the Union in the Union
Territory of Del hi. Much stress is laid by | earned counse
appearing for respondent No.2 on the said notification
insofar as it provides that the Lt. Governor shall have the
sanme powers and functions as were exercisable by the Chief
Conmi ssi oner. That would be so provided there was a
notification by the President of India under Art. 239(1) of
the Constitution vesting the Chief Comm ssioner with power
to adm nister the property of the Union of India. There is
admttedly no such notification wunder Art. 239(1) by the
Presi dent vesting Chief Comm ssioner or the Lt. Governor
with any such power.
It is sought to be inpressed upon us that the
designati on of the Admi nistrator of a Union Territory was
per se of no particular l'egal or functional significance. It
is argued by | earned  counsel appearing for respondent no.2
that the Admi nistrator appointed by the President under Art.
239(1), as anended by the Seventh Anendnent, could be called
by any designation, that ~the Chief - Conm ssioner of Delh
continued to be the Administrator of the Union Territory of
Del hi under Art. 239(1) after Novenber 1, 1956 when the
CGovernment of Part States Act, 1951 was repealed by s. 130
of the States Reorganization Act, /1956 and that he
functioned as such till Septenber 6, 1966 since the Delh
Admi nistration Act, 1966 continued to-use the nomenclature
of Administrator appointed by the President under Art.
239(1). It was for the first time on Septenber 7, 1966 that
the Adm nistrator of the Union Territory of Del hi who used
to be designated as the Chi ef Conmi ssioner was re-designated
as the Lt. Governor. The |learned counsel relied upon s. 18
of the General C auses Act, 1897 which runs as under
18. Successors.
1. In any Central Act or Regulation nmade after the
commencenent of this Act, it shall be sufficient
for the purpose of indicating the relation of a
law to the successors  of any functionaries or of
corporations having perpet ual successi on to
express its relation to the functionaries or
cor porations.
2. This section applies also to all Central Acts
made after the third day of January, 1868, and to
all Regulations nade on or after the fourteenth
day of January, 1887.

498

Qur attention was drawn by the |earned counsel to the
deci sion of Mhd. Magbool Danmanoo v. State of Janmu &
kashmr, [1972] 2 S.C.R 1014, where a Constitutional Bench
hel d that under 8. 26(2) of the Jamu & Kashmir
Constitution, as anended, even though the Governor-of Jammu
& Kashmr was not elected as the Sadar-i-R yasat 'but the
node of appointnment would not make a Governor anytheless a
successor to the Sadar-i-R yasat because both were the head
of the State and therefore the executive power of the State
vested in themboth. In that connection, the Court referred
to 8.18 of the General Causes Act and held that the
CGovernor being a successor of the office of the Sadar-i-
Ri yasat was entitled to exercise all the powers and
functions of the Sadar-i-Riyasat. W do not see the
rel evance of the decision in Mohd. WMagbool’'s case to the
guestion before us since the Lt. Governor of Delhi is
nei ther the successor of the Chief Commi ssioner nor can s.18
of the General Causes Act override the constitutiona
requi renents of Art.239(1) laying down that the Lt. Governor
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shal | exercise only such powers as are entrusted to him by
t he President.

The question still remains whether the Lt. Governor was
the successor of the Chief Conmissioner of Delhi; and if so,
had by reason of the notification dated Septenber 7, 1966
under Article 239 of the Constitution the sane powers and
unctions that were exercisable by the Chief Comm ssioner in
relation to the | ease. That would be so provided there was a
notification issued by the President wunder Art.239(1)
vesting the Chief Conm ssioner with powers to administer the
property of the Union or |lease of nazul properties in the
Union Territory of Delhi. It is also necessary to consider
whet her under the proviso to s.21 of the Part States Act,
1951, the so-called 'reserved powers’ were exercisable by
the Lt. Governor in relation to the executive functions of
the President under Art.53 of the Constitution as an agent
or the nominee of the President and therefore he was
entitled to act-on behalf of the Iessor i.e. the Union of
India, Mnistry of works & Housi ng.

Learned counsel appearing for  respondent no.2 argues
that the Lt. Governor had anple powers and functions under
the aforesaid notification dated Septenmber 7, 1966 and
therefore it was incunbent upon himto take necessary steps
in due discharge off his official duties. The Lt. Governor
was not a 'stranger’, interloper’, 'intruder’ or 'usurper’
acting without any warrant or senblance of power or any
authority as alleged and argued
499
strenuously by the petitioners He says that there is a vast
variety of notifications which vest the office of the Lt.
Governor with powers and functions of various descriptions
under various statutes, many of which are to be exercised by
himin his discretion. He contends that such powers are of a
wi de ranging nature which inherein the office of the Lt.
CGovernor. he refers to several notifications in which the
Admi ni strator of Union Territory had been variously
described viz. as Chief Commi ssioner, Administrator or Lt.
CGovernor and contends that even whil e del egating the powers
under Art. 239(1) of the Constitution, a continuum between
the office of the Chief Comm ssioner —and that of the Lt.
CGovernor was preserved and the terms used interchangeabl y:
Al these powers and functions were essentially functional
Mor eover, powers and functions which vested in that office
and which had a clear continuity of its own also inplied
powers which were incidental and ancillary thereto.~ Such
powers al so necessarily included powers and functions which
were a necessary concomitant of the office.

Learned counsel contends that the office of the
Adm ni strator under Art.239(1) is the office of an agent and
representative of the President. It is the office of the

Head of the Administration in relation to the Union
territory. He is not merely a formal or titular head but an
effective and executive head. The office is both fornmal and
functional, and the Union Territory is admnistered by the

Uni on Executive through the Lt. Governor. |In the ultimte
analysis, the Lt. CGovernor has to be the 'eyes and ears’ as
well as the 'linbs’ of the President in the Union Territory

which he is called wupon to administer on behalf of the
President. He is also to keep in touch with every situation
and to take into account the representations and conpl aints
in exercising the powers and discharging the functions of
his office. |In these circunstances, the Lt.CGovernor was
entitled to see whether there was any definite natter of
public inportance which might eventually call for a detail ed
adm nistrative or statutory inquiry, either in respect of
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the conduct of the officer of the Delhi Devel opnent
Authority or those of the Miunicipal Corporation, and to
satisfy hinself with regard to wvarious matters and
particularly whether there were any violations of town
pl anning norns cr sanction granted, whether the |ease
conditions were breached, whether siml|ar concessions should
be granted to others simlarly situate and whether any
renedial neasures were called for. He urges that the
conplaints and representations with regard to Express
Buil dings were quite specific and the pace of construction
was particularly

500

accel erated. The Lt. Governor had the powers and the duty to
informhinself of the fact and to be properly advised with
regard to these nmatters. I nstead of acting in a
surreptitious, clandestine or hurried manner, he appointed a
conmittee of three senior officials to ascertain the facts.
In appointing such a committee he acted will wthin his
powers and in a wholly bona fide manner; indeed, he could
also, if 80 satisfied, set up a commission of inquiry under
the Commissions of |nquiry Act, 1952.

The argunent of | earned counsel appeari ng for
respondent no.2 based on the proviso to 8.21 of the
CGovernment of Part States Act, 1951 that the ’'reserved
powers’ were still with the Administrator as the Chief
Comm ssioner of the Lt. GCovernor and  therefore the Lt.
Covernor as the appointed agentor nominee of the President
was entitled to exercise the executive functions of the
President under Art. 53 of the constitution and consequently
was aut horized to act on behalf of the lessor i.e. the Union
of India, M nistry of Wrks & Housing, is totally
unwarranted. The contention overlooks the ~constitutiona
changes brought about, as a result of which the territory of
Del hi ceased to be admi ni stered as a Chief Commi ssioner’s
Provi nce by the Governor-Ceneral acting to such extent as he
thought fit through the Chief Commi'ssi oner appointed by him
in his discretion under 8.94(3) (of the Governnent of India
Act, 1935 and becone a Part state on the inauguration of the
Constitution and had to be administered by the President
under Art.239(1) acting to such extent as he thought fit
through a Chief Comm ssioner or a Lt. Governor to be
appointed by himor through the Governor of a nei ghbouring
State. After the Seventh Anendnent which reorganized the
States, Part State of Delhi was transforned into a Union
Territory and has to be adm nistered by the President under
the amended Art. 239(1), acting to such extent as he thinks
fit, through an Adnministrator to be appointed by himwth
such designation as he nmay specify. |In Septenber, 1951 an
Act known as the Governnent of Part States Act, 1951 was
passed by Parliament. It was a |aw enacted by Parlianent
under Art.240(1) to provide for the creation of Legislative

Assenblies, Council of Mnisters and Councils of Advisors
for Part States. Sub-s.(3) of 8.2 provided that any
reference in the Act to the Chief Comm ssioner shall, in

relation to a State for the tine being adm nistered by the
President through a Lt. Governor be construed as a reference
to the Lt.Governor. C.(2) of Art.240 provided that such | aw
shall not be deened to be an amendnent of the Constitution
fr the purposes of Art. 368 notwithstanding that it
contai ned any provision which anended or had the effect of
amending the Constitution. S.21 of the Act invested the
Legi sl ative
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Assenblies of such Part States with powers of |egislation
with respect to any of the nmatters enunerated in the State
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List or in the Concurrent List with the reservation
contained tn the proviso thereto that the Legislative
Assenbly of the State of Del hi Shall not have power to make
laws with respect to the matters enunerateded therein, wth
the overriding provision contained in sub-6.(2) that nothing
in sub-s.(1) shall be in derogation of the power conferred
on Parlianent by the constitution to nake |aws with respect
to any matter for a Part State or any part thereof.
It would therefore appear that the territory of Delh
as a Part State under the First Schedule to the Constitution
was a separate and distinct constitutional entity as from
that of a Chief Comm ssioner’s Province under the Gover nnment
of India Act, 1935, and this is equally true of the Union
Territory of Delhi. It nmust logically followthat with the
transformation of the territory of Delhi from a Chief
Conmi ssioner’s Province under 8.94(3) of the CGovernnent of
India Act, 1935 into that of a Part State under the
Constitution and  after the Seventh Amendnent into the Union
Territory of Delhi, the office of the Chief Comm ssioner of
Del hi di sappeared and that of an Adm nistrator appointed by
the President —under Art. 239(1) with such designation as he
may specify, conme into existence. The necessary concom tant
is that the Adm nistrator ~of the Union Territory of Delh
derived only such powers, functions and duties as were
entrusted to himby the President under Art. 239(1).
| would also refer to the case of Edward MIls Co. Ltd
Beawar, & Os. y.. State of A ner & Anr., [1955] 1 S.CR
735, which was rightly not relied upon by learned counse
for the respondents as the decision turned on its own facts.
In that case it was held by the Constitution Bench that an
order made by the Governor-General under 6. 94(3) of the
CGover nnment  of India Act, 1935 investing t he Chi ef
Conmi ssioner with the authority to administer ‘a Chief
Conmi ssioner’s Province as then existing, must be regarded
as a legislative act and as such'treated as a 'law in force
falling within the purview N of Art. 372 of the Constitution
and therefore such an order nade under 8.94(3) of the
Governnment of India Act, 1935 nust be construed as an order
made under Art. 239(1). The Constitution Bench speaking
through Mukherjee, J. after adverting to 6. 94(3) of the
CGovernment of India Act, 1935, observed
"An order nmade by the CGovernor-General under
6.94(3) investing the Chief Comm ssioner with the
authority to adnminister a province is really in
the nature of a
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| egi sl ative provision which defines the rights and
powers of the Chief Comm ssioner in (respect of
that province. In our opinion, such order cones
within the purvi ew of Article 372 of the
Constitution and bei ng "a law in force
i medi ately before the comrencenent of t he
Constitution would continue to be in force under
clause (1) of the Article. Agreeably to this view
it must also be held that such order is capable of
adaptation to bring provisions under cl.(2) of
Article 372 and this is precisely what has been
done by the Adaptation of Laws Oder, 1950.
Par agraph 26 of the Order runs as follows :
"Where any rule, order or other instrument was in
force under any provision of the Governnent of
India Act, 1935, or wunder any Act anending or
suppl enenting that Act, inmmediately before the
appoi nted day, and such provision is re-enacted
with or without nodifications in the Constitution
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the said rule, order or instrunent shall, so far
as applicable, remin in force with the necessary
nodifications as fromthe appointed day as if it
were a rule, order or instrunent of t he
appropriate kind duly nmade by the appropriate
authority under the said provision of the
Constitution, and may be varied or revoked
accordi ngly.
Thus the order nade wunder s. 94(3) of the
Governnment of India Act should be reckoned now as
an or der made under Article of t he
Constitution...... There was no Order in Counci
i ssued by the Governor-General under Art. 94(3) of
the Government = of India Act, 1935 nor any order
i ssued by the President wunder Art. 239(1) of the
Constitution investing the Chief Conm ssioner of
Del hi to deal with the property of the Union. On
Cct ober 1, 1959, decision was taken by the
Governnment of India to transfer the admnistrative
control-of the Land & Devel opnent Office fromthe
Chi ef Commi ssioner of Delhi to the mnistry of
Wrks &  Housing. Thi s decision was dul y
conmuni cated to the Chief Conm ssioner of Delh
and to the Land & Developnent Oficer. It is
admitted’ in the further affidavit of M K.
Mukherj ee, 'Secretary, Mnistry of works & housing
dated Novenmber 16, 1982 that the  office of the
Land & Developrment O ficer was transferred to the
control of ‘the mnistry of Wrks & Housing w e.f.
Cctober 1, 1959 and since then it . has been
functioning as a subordinate of fice of the
Mnistry of Wrks &
503
Housi ng. Undoubtedly, the matters relating to the property
of the Union of India are included in the executive power of
the Union under Art. 53 of the Constitution read with Art.
298 whi ch expressly provides that 'the executive power of the
Uni on shall extend to the acquisition, holding that disposa
of property and the naking of contracts for any purpose.
Such executive power of the Union is vested in the President
under Art. 53(1) and shall be exercised by him either
directly or through officers subordinate to him in
accordance with the Constitution. All executive actions of
the CGovernnment of India shall be expressly taken in'the nane
of the President under Art. 77(1). Under-cl.(2) thereof,
orders and other instruments nade and executed in-the nane
of the President shall be authenticated as may be specified
inrules to be made by the President i.e. iin the manner
speci fied under the Authentication (Orders .. and - ot her
Instrunents) Rules, 1958 framed under Art. 72(2). On January
18, 1961, the President mde the Government “of India
(Al'location of Business) Rules, 1961 under Art. 77(3) for
the convenient transaction of business of the Governnent of
India, and for the allocation anmong Mnister of the said
busi ness.
In terns of the Governnent of India (Allocation of
Busi ness) Rules, 1961, all matters relating to the property
of the Union, allotnment of Governnent I|ands in Delhi,
admi ni stration of CGovernnent estates wunder the control of
the Mnistry of Wrks & Housing and the adm nistration of
the Land & Devel opnent Ofice, are matters exclusively
vested in the Mnistry of Wrks & Housing vide Entries 1, 6
and 23(1) in the Second Schedul e under the head 'Mnistry of
Wrks & Housing’. In the light of the said directive, as
further confirmed by t he constitutionally enact ed
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regul ations, the power over the allotnent of nazul | ands,
administration of leases in Delhi and the control and
administration of Land & Developnent Ofice in particular
and the property of the Union in general are subjects vested
sol ely under the control of the Mnistry of Wrks & Housing.
In the prem ses, by such transfer of authority, the Chief
Conmi ssi oner of Del hi and necessarily his successor, the Lt.
Covernor, becane bereft of his powers to control and
adnmi ni ster the |ease and any attenpt by respondent no.2 set
up a claimthat the Lt. Governor is the authority enpowered
to adm nister the lease is wholly frivolous and untenable
and nust be rejected.

Whet her the inpugned Executive action was mala

fide and politically notivated.
504

The principal point in controversy between the parties
is whether the notice of re-entry upon forfeiture of |ease
i ssued by the Engineer O ficer, Land & Devel opnent O fice
dated March 10, 1980 purporting to be on behalf of the
| esser i.e. the Union of India, Mnistry of Wrks & Housing,
and that —of March 1, 1980 issued by the Zonal Engineer
(Building), Cty Zone, Minicipal Corporation, Delhi were
wholly mala fide and politically motivated. It is a sad
reflection on the state of affairs brought about during the
peri od of Ener gency -~ whi ch brought into exi stence a
totalitarian trend in admnistration and | do not wish to
aggravate any of its features by unnecessary allusions. In
the process, the country w tnessed msuse of mass nedia
total Iy inconceivable and unheard of in a denocratic form of
CGovernment by reduced freedom of the press by exercise of
pre-censorship powers, —enactnent of a set of draconian | aws
whi ch reduced freedom of the press to a naught.

The petitioners have pleaded the facts with sufficient
degree of particularity tending to show that the inpugned
notices were wholly mala fide and politically notivated;
mal a fide, because the inpugned notice of re-entry upon
forfeiture of |ease dated March(10, 1980 issued’ by the
Engi neer Officer, Land & Developnent Ofice under cl.5 of
the indenture of lease dated March 17, 1558 for alleged
breach of cls. 2(14) and 2(5) whichin fact were never
conmitted and the notice dated March 1, 1980 by the Zonal
Engi neer (Building), City Zone, Municipal Corporation for
denolition of new Express Building where the printing press
is installed under 86. 343 and 344 of the Del hi Municipa
Corporationration Act were really intended and neant to
bring about the stoppage of the publication of the Indian
Express which has throughout been critical of the Governnent
i n power whenever it

went wong on a matter of policy or in principle.” A so,

nmal a fide because they constitute m suse of powers in bad
faith. Use of power for a purpose other than the one for
whi ch the power is conferred is nmala fide use of power. Same
is the position when an order is nade for a purpose other
than that which finds place in the order

It is sonmewhat strange t hat al t hough definite
allegation of nala fide on the part of the respondents
particularly the Government for the day at the Centre were
made with sufficient particulars and though the respondents
had anple tine to file their affidavits in reply, none of
the respondents except respondent no.5,, the Lt. CGovernor of

Del hi and respondent no.5,, Land Devel opment O ficer have
chosen to deny the allegations.
505

The counter-affidavit of respondent no.2 purporting to be on
behal f of all the respondents is that the allegations made
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by the petitioners in paragraphs 11, 12 and 13 are not
"relevant’ to the matter in issue. In Cl. Rowjee & Os. v.
A.P. State Road Transport Corporation, [1964] 4 S.C.R 330,
the Court in a matter arising out of the Mtor Vehicles Act,
1939 where certain allegations against the Mnister went
uncontroverted, had occasion to admnister a word of
caution. Were nmla fide are alleged, it is necessary that
the person against whom such allegations are nmade should
come forward with an answer refuting or denying such
al | egati ons. For ot herwi se  such al | egati ons remain
unrebutted and the Court would in such a case be constrained
to accept the allegations so remaining unrebutted and
unanswered on the test of probability. That precisely is the
position in the present case, mthe absence of any counter-
affidavit by any of the respondents. One shoul d have thought
that the Mnister for Wrks & Housing should have sworn an
affidavit accepting or denying the allegations nade by the
petitioners. At ~our instance, MK  Mikherjee, Secretary,
Mnistry of Wrks & Housing has filed a supplenentary
af fidavit. He avers that the inpugned notice dated March 10,
1980 of re-entry upon forfeiture of |ease issued by the
Engi neer O ficer, Land & Developnent O fice was on the basis
of press reports i.e. reports of the press conference held
by the 1t. CGovernor. Again, there is no attenpt on the part
of the Union of India, Mnistry of Wrks & Housing to deny
the allegations of nmala fides on the part of the Governnent
and its functionaries in issuing the inpugned orders. On the
contrary, he avers that respondent no.1 'adopts the counter-
affidavit filed by respondent no.2 . It is 'not for the
parties to say what is relevant or not. The matter is one
for the Court to decide. There is nothing hefore us from
which we can say that the allegations in paragraphs 11, 12

and 13 of the petition nmade by the petitioners are not well-
founded. Mala fides on the part of the Governnent in power
or its functionaries would be sufficient to invalidate the
i mpugned notices. Fraud on power  vitiates the inpugned
orders if they were not exercised bona tide for the purpose
for which the power was conferred.

Professor de Smith in his nonunental work the Judicia
Revi ew of Adnministration Action, 4th edition at pp.335-36
says in his own terse | anguage

"The concept of bad faith el udes pr eci se
definition, but inrelation to the exercise of
statutory powers it h nmay be said to conprise
di shonesty (or fraud) and
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malice. A power is exercised fraudulently if its
repository intends to achi eve an object other than
that for which he believes the power to have been
conferred...... A power is exercised maliciously
if its repository is notivated by persona
aninosity towards those who are directly affected
by its exercise.
He then goes on to observe :

"If the Court concludes that the discretionary
power has been used for an unauthorized purpose it
is generally immterial whether its repository was
acting in good or bad faith. But there wll
undoubtedly remain areas of adm nistration where
the subject matter of the power and the evident
wi dt h of the di scretion reposed in t he
deci si onnmaker render its exercise alnpbst wholly
beyond the reach of judicial review. In these
cases the courts have still asserted jurisdiction
to determ ne whether the authority has endeavoured
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toact in good faith in accordance wth the
prescri bed purpose. In nost i nstances t he

reservation for the case of bad faith is hardly
nore than a formality. But when it can be
established, the courts will be prepared to set
aside a judgnent or order procured or nade
fraudul ently despite the existence of a generally
worded fornula purporting to exclude judicia
revi ew.

Bad faith is here wunderstood by the | earned author to mean

i ntentional usurpation of, power notivated by considerations

that are i nconpatible wth the discharge of public
responsibility. 1In requiring statutory powers to be
exerci sed reasonably, in good faith, and on correct grounds,
the Courts are still working wthin the bounds of the

famliar principle of ultra wvires. The Court assunes that
Parl i ament cannot ~have intended to authorize unreasonable
action which istherefore ultrawvires and void. This is the
express basis of the reasoning in many well-known cases, on
the subject. A necessary corollary is that, as wusua
t hroughout administrative law, we are concerned only with

acts of legal power i.e. acts which, if valid, themnselves
produce | egal consequence.
In general, however, the Courts adhere firmly to the

wi de neaning of 'jurisdiction since this is the sheet-
anchor of their power to correct abuses. They appear to be
willing to stretch the
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doctrine of wultra vires to cover ~virtually all situations
where statutory power is exercised contrary to sonme |ega
principles. There are many cases in which a public authority
is held to have acted for inproper notives or irrelevant
consi derations, or have failed to take account of rel evant
consi derations, 60 that its actionis ultra vires and void
H WR Wade's Administrative Law, 5th edition at pp. 42, 348
and 369. The learned author aptly  suns up situations in
which error of Jurisdiction may arise, at p.42 :
"Lack of jurisdiction nmay arise in nany / ways.
There may be an absence of those formalities or
things which are conditions precedent to the
tribunal having any jurisdiction to enbark on an
inquiry. O the tribunal may at the end made an
order that it has no jurisdiction to make. O in
the intervening stage, while engaged on a proper
inquiry, the tribunal may depart fromthe rules of
natural justice; or it my ask ‘itself the wong
guestions; or it may take into account matters
which it was not directed to take into account.
Thereby it would step outside its Jurisdiction. It
would turn its inquiry into sonething not directed
by Parliament and fail to nmake the inquiry which
Parliament did direct. Any of these things would
cause its purported decision to be a nullity.
Fraud on power voids the order if it is not exercised
bona fide for the end design. There is a distinction between
exerci se of power in good faith and nmisuse in bad faith. The
fornmer arises when an authority misuses its power in breach
of law, say, by taking into account bona fide, and wi th best
of intentions, some extraneous matters or by ignoring
rel evant matters. That would render the inpugned act or
order ultra vires. It would be a case of fraud on powers.
The misuse in bad faith arises when the power is exercised
for an inproper notive, say, to satisfy a private or
personal grudge or for weaking vengeance of a Mnister as
inS Pratap Singh v. State of Punjab, [1964] 4 S.C. R 733.
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A power is exercised naliciously if its repository is
notivated by personal Aninpbsity towards those who are
directly affected by its exercise. Use of a power for an
"alien purpose other than the one for which the power is
conferred in mala fide use of that power. Sane is the
position when an order is nade for a purpose other than that
which finds place in the order. The wulterior or alien
purpose clearly speaks of the misuse of the power and it
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was observed as early as in 1904 by Lord Lindley in Genera

Assenmbly of Free Church of Scotland v. Overtown, L.R [1904]

A.C. 515, "that there is a condition inplied in this as well

as in ot her instrunments which create powers, nanely, that

the powers shall be used bona fide for the purpose for which
they are conferred . It was said that Warrington, C. J., in

Short v. Pool e Corporation, L.R [1926] Ch. D.66, that :

"No public body can be regarded as having
statutory authority to act in bad faith or from
corrupt notives, and any action purporting to be
of that~ body, but ~proved to be conmitted in bad
faith or fromcorrupt notives, would certainly be
held to be inoperative.

In Lazarus Estates Ltd. v:. Beasley, [1956] 1 QB. 702 at

pp. 712-13, Lord Denning, LJ. said
"No judgnent  of a court, no order of a Mnister,
can be allowed to stand if it ‘has been obtai ned by
fraud. Fraud unravel s everything.

See also, in L Lazarus case at p.722 per Lord Parker, CJ :
"'Fraud’ vitiates all transactions known to the
| aw of however hi gh a degree of solemity.

Al these three English decisions have been cited wth

approval by this Court in Partap Singh’s case.

In Dr. Ram Manohar Lohia v. State of Bihar & Os.,
[1966] 1 S.CR 708, it was |laid dowm that the Courts had
al ways acted to restrain a msuse of statutory power and
nore readily when inproper notives-underlie it. Exercise of
power for collateral purpose has simlarly been held to be a
sufficient reason to strike down the action. In’ State of
Punjab v. Ranjilal & Os., [1971] 2 S.C. R 550, it was held
that it was not necessary that -any nanmed officer was
responsi ble for the act where the validity of action taken
by a Governnment was challenged as nmala fide as it may not be
known to a private person as to what matters were consi dered
and placed before the final authority and who had acted on
behal f of the Governnent in passing the order. This does not
nmean that vague allegations of mala fide are enough to
di sl odge the burden resting on the person who nakes the same
a though what is required in this connection is not a proof
tothe hilt as held in BariumChemicals Ltd. & Anr. v.
Conpany Law Board, [1966] Supp. S.C. R 311, the ~abuse of
aut hority must appear to be reasonably probable.
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In the present case, the petitioners have alleged
several facts inmputing inproper notives which have not been
specifically denied and there is only a bare denial with the
assertion that the facts are not relevant. Mere denial of
al | egations does not debar the Courts frominquiring into
the allegations. In answer to the rule nisi, the respondents
here and in particular respondent no.1, the Union of India,
M nistry of Wrks & Housing disdained fromfiling a counter-
affidavit and left it to respondent no.2, Lt. Governor of
Delhi to controvert as best as he could the specific
al | egations nade by the petitioners that the inpugned action
was wholly nmala fide and politically notivated i.e. that
there was malice in fact as well as malice in |aw which
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actuated the authorities in issuing the inpugned notices.
Respondent no.2 did not controvert these allegations but
asserted that the allegations were "wholly irrelevant’ to
the matter in issue. He disclained all responsibility for
the issue of the inpugned notices and insteadtried to
justify all his action throughout the affair as the Lt.
Governor. As the hearing progressed, on being putwi se on the
| egal issues, respondent no.2 filed an additional affidavit
trying to refute the allegations of personal bias and
aninosity on his part. As already stated, respondent no.1
put a supplenentary affidavit of MK Mikherjee, Secretary,
Mnistry of Wrks & Housing which instead of neeting the
specific allegations nade by the petitioners, avers that
they were wholly irrelevant and that the Union of India
adopts the counter-affidavit filed by respondent no.2. The
submi ssi ons advanced at the Bar by |earned counsel appearing
for the Union of ~India were wholly inconsistent wth the
stand taken by the respondents in their counter-affidavits.
The | earned counsel made no attenpt to refute the charge
that the i mpugned notices were wholly nala fide and
politically notivated.

Learned counsel for the petitioners contended that
during the period of = Emergency, the Indian Express had
di spl ayed exemplary ~ courage in exposing the authoritarian
trend of the Governnent of the day. He further contended
that the inpugned notices constitute an act of persona
vendetta agai nst the Express G oup of Newspapers in general
and Ram Nath Coenka, Chairman of the Board of Directors in
particular. He also contended that respondent no.2 was
actuated with personal bias -against the Indian Express and
had file a crimnal conplaint against the Editor-in-Chief of
the Indian Express and sone of the officers of the Express
Group of Newspapers for having published an article in the
I ndi an Express in April 1977 with regard to his role during
the period of Emergency in the Turkman Gate
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denolitions. The Express Group of Newspapers, particularly
the A Indian Express, had during the period of Emergency and
i Mmediately thereafter openly criticised the  highhanded
action of respondent no.2 who was the then Vice-Chairnman of
the Del hi Devel opment Authority and close to the powers that
be. The submission is that the proposed act of re-entry by

the lessor i.e. the Union O India, Mnistry of Wrks &
Housing at the instance of respondent no.2 was neant to be
an act of political vendetta. The | ear ned counse

particularly highlighted the foll owi ng sequence of events of
assunption of office by respondent no.2 as the Lt. Governor
of Delhi on February 17, 1980. It was pointed out _that
i medi ately upon assunption of office on the forenoon of
February 17, 1980 which was a Sunday, the first act of his
was to summon the Munici pal Comi ssioner and to call for the
files of the Indian Express Buildings. On the 18th norning
the files relating to the grant of sanction for the
construction of the new Express Buil ding were nade avail abl e
to him On February 20, 1980 adnittedly the inportant files
of the Delhi Devel opnment Authority i.e. relating to the
Express Buildings were sent to respondent no.2. On February
29, 1980 he, through the Commi ssioner, Muinicipal Corporation
of Del hi caused the | acks of the office and cupboards of the
Zonal Engi neer (Building) broken open to take away the files
relating to the new Express Building. Inmediately thereafter
on March 1, 1980, respondent no.2 convened a press
conference in which he handed over a press release (set out
inthe wearlier part of the judgment) alleging that the new
Express Buil di ng put up by the petitioners was in
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contravention of law in several respects.

On March 1, 1980 he purported to appointed what he
termed in the counter-affidavit as a conm ssion of inquiry
under s.3 of the Comm ssions of Inquiry Act, 1952 consisting
of three nenbers, the Chief Secretary and two other officers
of the Delhi Admnistration to nake an investigation into
the circunstances under which the sanction was granted by
the then Mnister for Wrks & Housing and the alleged
breaches committed by the petitioners in the construction of
the Express Buildings. The |earned counsel contends that the
so-called inquiry directed by respondent no.2 into the
affairs of the Union of India, Mnistry of Wrks & Housing
was not hing short of inquisition into the functioning of the
previ ous Governnent at the Centre and particularly that of
M nister for Wrks & Housing. On the same day, the Zona
Engi neer (Buil ding), Gty Zone, Muinicipal Corporation
presumably at the behest of respondent no.2 served a notice
on petitioner no.1 Express Newspapers Pvt. Ltd. to show
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cause why action should not be taken for denolition of the A
Express Buildings wunder ss. 43 and 344 of the Delhi
Muni ci pal Corporation Act, 1957.

Three days after i.e.~ On March 4, 1980 a second press
rel ease was issued from the Raj N vas, the officia
resi dence of respondent no.2 and sent by a special courier
to all newspaper offices to justify his-action in initiating
an inquiry and the node that had been prescribed for holding
such inquiry Statiing a show cause notice had been issued by
the Municipal Corporation for _unauthorized deviations from
the sanctioned plan in the construction of a double basenent
with a floor area of 23,000 square feet~ in the Minicipa
Corporati on were sunmmoned by respondent no.2 before the
press conference on March 1, 1980, the files of the Mnistry
of Works & Housing were sumoned by himin the first week of
March, 1980. It is admitted by the Mnistry that the said
files were nmade available to respondent no.2 on March 7,
1980. On March 7, 1980 the Land & Devel opnent O ficer acting
as part of the overall plan of respondent 'no.2 and
presunably at his instigation issued a show cause notice in
ternms set out above. Adnittedly, on that day the files of
the Mnistry of Wrks & Housing had been handed over by the
Mnistry to the Three Menber Conmttee constituted by
respondent no. 2.

On March 10, 1980 the Engineer Oficer in the Land &
Devel opnent Office under the Mnistry of ~Wrks & Housing
issued a notice of re-entry upon forfeiture of lease in
supersession of his earlier notice dated March 7, 1980 under
cl. 5 of the perpetual |ease-deed dated March 17, 1958 while
al | egi ng several breaches of cl.. 2(14) and 2(53 thereof and
proposing re-entry by the lessor i.e. the Union of India. On
March 12, 1980 at a specially convened pres conference,
respondent released the report of the Three-Menber Committee
whi ch substantiated the allegations he had aired at his
press conference on March 1, 1980 and through the press
rel ease of March 4, 1980. The | earned Counsel particularly
relied upon the avernent of respondent no.2 in para 89 of
the counter-affidavit, set out at the beginning of this
judgrment, that the breach was 'irremediable’ and therefore
"the lease was liable to be forfeited and ’'the Express
Bui l dings built thereon denvolished’ . Lear ned counse
contends that these facts clearly show that the inpugned
notices were issued in bad faith and actuated by i nproper
notives. He accordingly contends that the inpugned action
was wholly nmala fide and politically notivated.

512
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The expression ’'Governnment’ in the context 18 the
functionary of the Central CGovernnent i.e. the Mnister for
Wrks Housing who is vested with executive power in the
rel evant field. The executive power of the Union vested in
the President under Art. 53(1) connotes the residual or
governmental functions that remain after the |egislative and
judicial functions are taken away. m e executive power with
respect to the great departnments of the Governnent are
exerci sable by the Mnisters of the concerned departnments by
virtue of Rules of Business issued by the President under
Art. 77(3). For purposes of the present controversy, the
functionary who took _action and presumably on whose
instructions the inpugned notices were issued was no one
than the Lt. Governor of Delhi who, according to |earned
counsel for respondent no.1., could not usurp the powers and
functions of the Union of India in relation to the property
of the Union and therefore had no functions in relation to
the lease in question. It seens that the Mnister for Wrks
& Housing was taking his orders fromrespondent no.2. The
dom nant ' purpose whi ch actuated r espondent no. 2 in
initiating government al action was not 80 much for
i mpl ementation of the provisions cf the Master Plan or the
Zonal Devel oprent Plans framed wunder the Del hi Devel opnent
Act or the observance of the relevant Minicipal Bye-Iaws
under the Del hi Minicipal Corporation Act, but to use these
provisions for an 'alien’ purpose and in bad faith i.e. for
denolition of the express Buildings with a mark of
retribution or political vendetta for the role of the Indian
Express during the period of Energency and thereafter and
thereby to bring about closure of the Indian Express. If the
act was in excess of the power granted to the Lt. Governor
or was an abuse or msuse of power, the matter is capable of
interference by the Court.

The Court in Pratap Singh’s case observed that the
Constitution enshrines and guarantees the rule of |aw and
the power of the Hi gh Courts under Art.226 (which is equally
true of Art.32) is designed to (ensure that each and every
authority in the State, including the Governnment, ‘acts bona
fide and within the linmts of its powers andthat when a
court is satisfied that there is an abuse or nisuse of power
and its jurisdictionis invoked, it is incunbent on the
Court to afford justice to the individual. The Court further
observed that in such an event the fact that the authority
concerned denies the charge of nala fide, or asserts the
absence of oblique nmotives, or of its having taken into
consi deration inproper or irrelevant matter, does not
preclude the Court frominquiring into the truth of the
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al | egati ons nmde agai nst the authority and affording
appropriate relief to the party aggrieved by such
illegality or abuse of power in the event of the allegations
bei ng made out.

As agai nst the Governnent at the Center, t he
allegations in the Wit Petitions can conveniently  be
classified into three groups. The first set of circunstances
relates to the period prior to the Parlianentary el ections
in 1971, and the second to the period subsequent thereto
till tho declaration of Internal Enmergency by the President
on June 25, 1975 and the third relates to the period during
the Emergency and thereafter. The petitioners allegations
may be thus summari zed. The Express Group of Newspapers in
general and the Indian Express in particular have always
taken in independent stand and have been critical of the
Government and the authorities and of any authoritarian
trend and had therefore been Considerably harassed in
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various way. For over a decade, Congress Governnent have had
an aninosity against the petitioners and have tried in nany
ways to finish them off. After the Congress split of 1969
the Indian Express severly criticised those who had backed
out from supporting the official Congress candidate. As a
result, various admnistrative agencies began roving and
fishing inquiries into the affairs of the Express G oup of
Conpanies. On nore occasions then one, nmatters relating to
petitioner no.3 Ram Nath GCoenka and the Express G oup of
Conpani es were discussed in Parlianent. After the Congress
(R) secured overwhelming mpjority in the 1971 Parlianmentary
el ections, the Express Group of Conpanies and petitioner
no.3 had to wage a constant battle for survival on various
fronts and against various onslaughts. The aninobsity of the
Congr ess (R Gover nnent t owar ds t he petitioners
intensified after the @ujarat and Bi har Movenents gat hered
strength. Because of the «close association of petitioner
no.3 Ram Nath Goenka with the | ate Shri Jayaprakash Narayan,
efforts were made to secure hie cooperation to persuade the
| ate Shri. Jayaprakash Narayan to withdraw fromthe Bihar
Movenent. - His refusal to intercede on behalf of the
CGovernment led to further inquiries by which both he and the
Express G oup of compani es were sought So be pressurized and
per secut ed.

The Wiite Paper on the M suse of Mass Media during the
Internal Emergency issued by the Governnent of India in
August, 1977 brigs out certain facts. After the Procl anmation
of Emergency by the President On June 5, 175, various acts
of repression were perpetrated against the Express G oup o
Conpani es subverting lawful processes, well-established
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conventions and admnistrative procedures and practices and
by abuse of authority and msuse of power. It was evident
therefore that a 'high |l evel neeting” where the Mnisters of
Law & Justice and Information & Broadcasting were present,
it was decided that ’inquiries into the Express G oup of
Newspapers and Shri Ram Nat hGoenka's industrial enpire were
to be given immediate attention’. Al that the Express G oup
of Newspapers, particularly the Indian Express, had to face
during the Energency is now a natter of history.

There is a considerable body of literature dealing wth
the role of the nmedia during the period of Emergency.
Perhaps the two best known papers which attenpted to stand
up to the Government’'s repressive tactics were the Indian
Express and the Statesnan. The | ndi an Express had been coo
to Covernment pressure to publicize the benefits of
Emer gency. The Government then arrested Kuldip ~Nayar, the
Editor-in-Chief, dissolved the Board of Directors. and
appointed a new Board under the Chairmanship of . KK Birla
consi sting of persons approved by the Government; printed in
ot her newspapers allegations of financial offences comitted
by petitioner no.3 Ram Nath Goenka, the proprietor of the
paper; wi thdrew GCovernnent advertisements and reduced the
credit limts provided by the banks; cut off the supply of
electricity and finally issued an abrupt notice of the
auctioning of the Indian Express Buildings at New Del hi for
failure to pay outstandi ng

taxes - which Goenka was disputing in Court. The Express

Buil ding was sealed of for two days but by that tine the
harassment  of the newspaper had attracted attention
throughout the word. This becane an enbarrassnment to the
CGovernment  whi ch st opped sone of the harassnent but
continued the financial persecution. The newspaper was about
to collapse when the new elections of 1977 gave it a new
life. Wite Paper on Msuse of Mass Media at paragraphs 38
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to 44; Shah Conmmission's Report at pp. 34-35, Indian
Politics and the Role of the Press by Shared Karkhanis at
pp. 139-140.

As against respondent no.2,, it was suggested during
the course of hearing by | earned counsel for the petitioners
that obviously one of the tasks entrusted to respondent no.?2
as the Lt. Governor of Delhi was to 'discipline the press’
by denolition of the Express Buildings. | refrain from
expressing any opinion on that aspect but it is quite
evident that no action was contenpl ated agai nst the Express
Newspapers Pvt. Ltd. by any of the respondents prior to
February 17, 1980. Respondent no.2 upon assunption of his
office as the Lt. Governor of Delhi on that day i mediately
set on a course of action against the Indian Express
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which culminated in the .Jissue of the inmpugned notices. It
cannot be doubted-that his initiative to call for the files
fromthe Minicipal Corporation relating to the construction
of the new Express Building was " an action of his own not
provoked by anyone, nuch | ess at the instance of respondent
no.1, the _Union of India, Mnistry of Wrks & Housing. The
sequence of events set ~in notion inmediately after his
assunption of officeas the Lt. CGovernor have al ready been
set out in detail which denponstrate the extent to which and
the keenness wth /which he pursued the matter. It would
appear that the entire admnistrative machinery was geared
into action by respondent no.2 and he ' activated the taking
of steps culmnating.in the issue of the inmpugned notices.

In their effort to salvage the situation,l|earned
counsel appearing for respondents nos.1 and 2 during the
course of their respective subm ssions tried to inpress upon
us that it cannot be said fromthe circunstances appearing
that the authorities have not acted bona fide wth the
object of using their powers for the purposes authorised by
the Legislature but had acted with an ulterior object to
achieve any Mnister or collateral purpose. The subm ssions
of learned counsel for respondent no.1 nmay be sunmmarized
thus : (1) There was no i mm nent danger of denolition of
t he Express Building nor was the inpugned notice dated March
10, 1980 issued by the Engi neer O ficer, Land & Devel oprent
Ofice, a notice of re-entry upon forfeiture of |ease. It
was merely a notice of an exploratory nature requiring the
Express Newspapers Pvt. Ltd. to show cause why the |ease
should not be forfeited under cl.5 of the |ease-deed for
al | eged breaches of cls.2(5) and 2(14) thereof. The Express
Newspapers Pvt. Ltd. should have therefore ent er ed
appear ance before the Land & Devel opment O ficer and showed
cause agai nst the action proposed. It was only if the Land &
Devel opnent Oficer was not satisfied with their
expl anation, that he would put up the papers before the Lt.
Covernor for necessary action. It would then be  for the
lessor i.e. the Union of India, Mnistry of Wrks & Housing
to deci de whether or not the | ease should be forfeited under
cl. 5 of the |ease-deed. (2) He drew our attention to the
Suppl emrentary affidavit of MK Mukherjee, Secretary,
Mnistry of Wrks & Housing where it was denied that the
i mpagned notice of re-entry dated March 10, 1980 was issued
by the Engineer Oficer at the behest or at the instigation
of the Lt. Governor. Mikherjee had averred therein that S.
Rangaswam , Additional Land & Devel opment Officer called for
areport and the file of the case on March 5, 1980 when a
press clipping was put up to himin the usual course from
the office of the Public Relations Oficer. The Engi neer
516
Oficer asked for putting up tho case with a detailed note
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i medi ately. The decision to send the notice 9 taken w thout
the reference to the Lt. Governor. A note on the file
pointed out that the rate at which the plot was initially
given to the Express Newspapers Pvt. Ltd. was concessiona
@Rs. 36,000 per acre as against the prevailing rate of Rs.
1.25 000 per acre for construction of building. The note was
put up by Rangaswam to the Land Devel opnent officer and was
al so seen by tho Joint Secretary (Delhi Division) and the
Secret Mnistry of Wrk & Housing. In this note, Rangaswam
further poi nted out that additional prem um and additiona
ground rent would at all events to recovered fromthe | essee
together with interest. The Ilearned counsel accordingly
contended that it was on the basis of this that the inpugned
notice was issued by the Engineer O ficer on March 10, 1980
and said that it was worthwhile nentioning that till then
the report of the Three-Menber Conmittee was not before the
Central CGovernment, nor WAS there any coo conmunication in
that behalf from the Lt. Governor. The report of the
Conmittee was itself dated March 12, 1980 and a copy thereof
was forwarded by the Lt. Governor on March 14, 1980. It was
therefore urged that the inmpugned notice by the Engineer
Oficer purporting to act on behalf of the lessor i.e. the
union of India, Mnistry of Wrks Housing was not based
either on the report of the Three-Menber Committee obtained
by the Lt. Governor or on the basis of any comrunication
fromhim (3) Further, he urged that the Lt. Governor as the
Admi ni strator had to keep hinsel f infornmed and

cannot be aid to have acted mal a fide nerely because of any
possi bl e personal malus aninus on his part, if the quality
of the action WAS itself in conplete accord with the |aw.
(4) It was said that the Governnment itsel f-was in possession
of relevant records and applied its mnd to themand the
i mpugned notice issued by the Engineer Oficer who was
enpowered to act on b half of the President wunder Art.
299(1) of the Constitution having been authenticated in the
manner required by Art. 77(3), it nust be deened to be the
decision of the President on the advice of the Council of
Mnisters as enjoined by Art. 74(2) and the Court was
precl uded from nmaking any investigation into t he
G rcunmst ances attendant (5) Finally, -he submitted that it
was for respondent no.2 to neet the charges of mala fides
| evel | ed against him Whatever be the nerit of the charge
agai nst the Lt. Governor, his action led only to the
collection of material on the basis of which the inpugned
notice was issued, and the action of respondent no.1 was
unassailable. | find it rather difficult to accept this line
of argunent which is nothing but an afterthought.
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Wi |l e adhering to his stand that the Lt. Governor was a

successor to the Chief Commissioner of- Delhi ~ant was
therefore conpetent to exercise the powers of the |essor
i.e. the Union of India, Mnistry of Wrks & Housing, in
relation to the |lease-deed and that the Land & Devel oprent
Oficer was under his admnistrative control, |earned
counsel for respondent no.2 refuted the charge of persona
bias. He reiterated that the Lt. Governor was the alter ego
of the President in relation to such territory which he is
call ed upon to adm nister on behalf of the President. One of
the primry functions of the Lt. Covernor, as the
Admi nistrator, was to be aware of facts brought to his
know edge and therefore respondent no.2 could not have
turned a blind eye to the action of Sikander Bakht, the then
M nister for Wrks & Housing in making a highly fraudul ent,
illegal and inproper grant of sanction to the Express
Newspapers Pvt. Ltd. to build the new Express Building with
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an increased FAR of 360. He also maintained that the Lt.
CGovernor as the appoi nted agent or nom nee of the President
was entitled to act on behalf of the lessor i.e. the Union
of India, Mnistry of Wrks & Housing in relation to the
| ease. Further, the contention was that respondent no.2 as
the Lt. Governor was well within his rights (1) in calling
for and nmmking perusal of the respective files from the
M nistry of Wrks & Housing, Del hi Devel opnment Authority and
the Muni ci pal Corporation of Delhi pertaining to the
construction of the new Express Building with an increased
FAR of 360, (2) in constituting a Three-Menber Committee to
inquire into the circunstances relating to the grant of
sanction by the then Mwnister for Wrks & Housing and to
t ake necessary st eps as regards t he unaut hori sed
construction of the new Express Building, and (3) in
forwarding the report of the Three-Menber Committee to the
concerned authority, neaning the Mnister for Wrks &
Housi ng for taking necessary steps. It was contended that
the petitioners have nade wld, reckless and baseless
al | egati ons against respondent no.2 nerely because he
directed an investigation into the affairs. In any event, he
contended that this was a case of transferred nalice and the
guestion of mala fides could not be decided without

inpleading the late Prinme Mnister. I am afraid, the
contention cannot /prevail. The petitioners have inpleaded
respondent no.1, the Union of India and pleaded the

necessary facts wth sufficient particulars.” The |ightening
speed with which respondent no.2 acted on assunption of his
office as the Lt. Governor of ~Delhi on February 17, 190
creates an inpression that he started an 'inquisition into
the affairs of the previous Government —at the Centre. One
shoul d have thought that respondent no.2 holding the high
position as the Lt.
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CGovernor should have acted wth greatest circunmspection,
than arrogate to hinself the powers of the Union of India,
Mnistry of Wrks & Housing in relation to the property of
the Union, including the |ease in question. It was sonewhat
strange that the Land & Devel opnent O ficer who was a m nor
functionary of the Mnistry of Wrks & Housing shoul d have
filed a counter supporting the action of respondent no.2. 1
regret to say that the Land & Developnment O ficer
deliberately made an inaccurate statenment that he i's not
under the administrative control of the Mnistry.

I may now deal with the submi ssions advanced by |earned
counsel for respondent no.1. The contention that there was
no i mm nent danger of demplition of the Express Buil ding nor
was the impugned notice by the Engineer Oficer a notice of
re-entry upon forfeiture of lease, is against the very terns
of the inpugned notice. The submissions of the |earned
counsel run counter to the counter-affidavit “filed by
respondent no.2 on behalf of the respondents. There is a
categoric avernment that the grant of sanction by the then
M nister for Wrks & Housing was illegal, inproper —-and
irregular. It is therefore futile to contend that the
i mpugned notice dated March 10, 1980 was not a notice of re-
entry upon forfeiture of |ease but nerely a notice of an
expl oratory nature requiring Express Newspapers Pvt. Ltd. to
show cause why the | ease should not be forfeited under cl. 5
of the | ease-deed. Further, the contention that the decision
to send the notice was taken without reference to the Lt.
Covernor does not appear to be substantiated by the facts on
record. m e so-called note of Rangaswam , Additional Land &
Devel opnent Officer put up before the Joint Secretary (Delh
Division) or the Secretary, Mnistry of Wrks & Housi ng was
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for making a demand for paynent of additional prem um and
ground rent and it never authorized the issue of the
i mpugned notice dated March 10, 1980 by the Engineer Oficer
directing a forfeiture of the |ease.

The facts speak for themselves. MK . Mikherjee,
Secretary, Mnistry of Wrks & Housing in his supplenentary
affidavit avers that the inpugned notice dated March 10,
1980 was issued by the Engineer Oficer, Land & Devel opnent
Ofice on the basis of press reports i.e. reports of the
press conference called by respondent no.2 on March 4,
1980. The sudden spurt of activity on the part of Rangaswam
Addi tional Land & Devel opnent Oficer calling for a report
and the file ant the Engineer Oficer directing that the
case be put up with a detailed note inmediately on March 5,
1980 is a circunstance which speaks for itself. It followed
upon the
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press conference called by respondent no.2 on March 4, 1980
after A the Zonal Engineer (Building), Cty Zone, Minicipa
Corporati'on, Del hi had already issued a notice on March 1,
1980 requiring Express Newspapers Pvt. Ltd. to show cause
why the double basenment” of the new Express Buil ding where
the printing press was installed should not be denolished
under ss. 343 and 344 of the Del hi Municipal Corporation
Act, 1957. These circunstances clearly show that the
respondents were building up a case against the Express
Newspapers Pvt. Ltd.

In the facts and circunmstances, | amconstrained to
hol d that the inpugned notices dated March 1, 1980 and March
10, 1980 were not issued bona fide in the ordinary course of
of ficial business for inplenentation of the law or for
securing justice but were actuated with an ulterior and
ext raneous purpose and thus were wholly mala fide and
politically notivated.

Whet her construction of the new Express Buil ding
with an increased FAR of 360 constitutes a breach
of the Master Plan or ‘the Zonal Devel opnent Pl an
or Causes 2(5) and 2(14) of the |ease-deed.

|. The Del hi Devel opnent - Act, 1957: ~Master Plan
for Del hi: Zonal Devel opnent. Planfor DIl area
viz. the Press Enclave in the Mithura Road
Conmrer ci al Conpl ex.

Question is as to whether the construction of the
new Express Building on the residual area of 2740

sq.yards on the western portion of plots nos. 9
and 10, Bahadurshah zZafar Marg with an increased
FAR of 360 constitutes a breach of cls. 2(5) and
2(14) which entitled the Engi neer Oficer, Land &
Devel opnent Office, Mnistry of Wrks & Housing to
i ssue the impugned notice of re-entry dated March
10, 1980 purporting to act on behalf - of the
Government of India, Mnistry of Wrks & Housing
to show cause why the Union of India should not
re-enter upon and take possession of plots nos. 9
and 10, Bahadurshah Zafar Marg together with the
Express Buildings built thereon under cl.5 of the
i ndenture of |ease dated March 17, 1958. It is not
di sputed that the Mnistry of Wirks & Housing with
the Mnister at the head was responsible for the
following itens of work viz. the Property of the
Uni on, Town and Country Pl anni ng, Del h

Devel opnent Authority, Master Plan for Del hi and
Admi nistration of the Del hi Devel opnent Act, 1957
and Allotnment of CGovernment lands in Delhi, and
was al so responsi ble for all attached and
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subordinate offices or organizations concerned

with any of the
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subj ects specified aforesaid including the subordinate
of fice of the Land & Devel opnent O ficer, New Del hi, dealing
with the admnistration of |ease of nazul Ilands. The
functions of the Mnistry of Wrks & Housing are described
in Chapter XXV of the publication entitled Organizationa
set up and Functions of the Mnistries Departments of the
CGovernment of India, issued by the Departnent of Personnel &
Admi ni strative Reforns, Cabinet Secretariat, Governnent of
India. Hence, the Mnister for Wrks & Housing was and is
the ultimate authority responsible for the following itens
of work viz. the property of the Union, town and country
pl anni ng, Del hi Devel opnent Authority, Master Plan of Del hi,
Admi ni stration of Delhi ~Developnent Act, 1957, Land &
Devel opnent Office dealing with the adnministration of nazu
| andsin the Union Territory of Del hi.

It is conmon ground that the Press Enclave on
Bahadur shah-zaf ar- Marg ot herwi se known as the Mathura Road
Conmerci al Conplex is not- a 'developnent area wthin the
meani ng of s.2(3)(3) of the Delhi Developnent Act, 1957.
Admttedly, the Master Plan does not prescribe any FAR for
the Mat hura Road Commercial Area. In the Master Plan at p.50
the permtted uses in'the Use Zone C 2, nanely, the zone in
which the press area falls are specifically nmentioned and it
is clear therefromthat the generally pernmtted uses do not
i ncl ude ' Newspaper . and printing presses. The  business of
printing and publishing of newspapers and installation of
printing press is permssible only if such user .is allowed
by conpetent authority after special appeal. ~S. 14 of the
Act prohibits any person fromusing or permtting to be used
any |and or building in any area otherwise ‘than in
conformity with the plans. The Del hi Devel opnent Authority
by its letter dated Novenber 4, 1978 conveyed to the
petitioners that the set of building plans submtted by the
petitioners had been exam ned as per norns and the Authority
had no objection to the anal ganation of plots nos. 9 and 10
and in allowing an overall FAR of 360 taking into account
the existing FAR It was further stated that the basenent
had been excluded from the calculations of the  FAR The
installation of the press nachinery |ike any other service
machi nery was expressly permtted. The petitioners were
directed to subnit the plans to the concerned authorities as
per nornms. It would therefore appear that-the construction
of the new Express Building with an increased FAR of 360 for
starting a Hi ndi Newspaper and the installation of the
printing press in the double basenent was allowed by the

Del hi  Devel opnent Aut hority, in accordance  with the
provi sions of the Master Plan
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It is clear fromthe provisions of s.12(4) read with 6.
14 that perm ssion for devel opment of the residual area
i.e. the construction of the new Express Building with an
increased FAR of 360 by the petitioners for use as a
printing press had to be sough, for, and was given, by the
conpetent authority i.e. the Delhi Developrment Authority
after 'special appeal’ in accordance with the provisions of
the Master Plan. Were perm ssion for devel opnent in respect
of such land had been applied for and obtained under the
Act, the construction of the Express Buil ding undertaken and
carried out in terns thereof could not be treated to have
been unlawful ly undertaken or carried out under s. 53(3)(a)
of the Act. As already stated, the Central Governnent
through the Mnistry of Wrks & Housing is given an
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overriding authority in the matter of adm nistration of the
Del hi Devel opnent Act including the Master Plan, and the
Zonal Devel opnent Plans, and the provisions of the Delh
Devel oprment  Act take effect not wi t hst andi ng anyt hi ng
i nconsistent there with contained in any other law. That is
to say, merely because the Minicipal Corporation of Delhi
while granting sanction to the building plan on January 9,
1979 got deleted the basenent beyond plinth line as well as
the second basenment, that was of no |egal consequence. By
virtu of the permission granted by the DDA to the sanction
Plan of the new Express Building wth an increased FAR of
360 with a double basenent beyond the plinth area for
installation of the printing press, the sane nust prevail
Under 6. 41(3) of the Act; the Central Governnent through
the Mnistry of Wrks & Housing had certainly the authority
to issue a direction to the Delhi Devel opment Authority to
exam ne the question as to whether the petitioners could be
granted perm ssion to construct the Express Building with an
i ncreased FAR of 360 with a doubl e basenent for installation
of the Printing press. and to grant Perm ssion therefore.

The Floor~ Area Ratio, comonly known as 'FAR is the
restriction on the nunber of floors in a building wth
reference to the plot area.

Par t of Chapter Il of the Master Plan contains the
Zoni ng Regul ations /which forman integral part of the Master
Plan which indicate the |and use permssible in various
zones and the density, coverage, floor area ratio and set-
backs for various types of devel opnent. Paragraph 2 has
divided the Union Territory of Delhi for purposes of the
zoni ng regul ations into twenty-four use zones. Each use zone
has its special regulations because a single set of
regul ati ons cannot be applied to the entire city,
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as different use zones vary -in their character and
functions. The area in question falls in Use Zone C2

Ceneral Business and Conmercial, District Centre, Sub-
District Centre etc. Paragraph 4 contains provisions
regardi ng uses in the various use zones, ~such as
residential, comrercial, industrial, recreational etc. At P-

50, there are provisions relating to Use Zone C-1 : Retai
Shoppi ng. The permtted uses in Use Zone C 2, nanely, the
zone in which the press area is located do not include
"Newspapers and printing presses except where allowed by
conpetent authority after special Appeal- Paragraph 5
contai ns provisions regarding density, coverage, floor area
rati o requirenents. At p. 60, these requirenents for
commercial and retail areas are set out under ItemlIV. It
woul d appear that the comrercial areas of Connaught Pl ace
Extension, Mnto Road and Ranjit Singh Road are in zone D
IT. The FAR for Connaught Place Extension in zone DI was
reduced on April 27, 1974 to 250 but the FAR of “the ot her
comercial areas, nanely, of Mnto Road and Ranjit | Singh
Road remai ned at 400. The rel evant extract is as bel ow

"I'V. Conmercial | and Retail ;
(a) Connaught Place Extension, Mnto Road and
Ranjit Singh Road - The size of plot wll

naturally depend on the Iayout of the comrercia
area but any further sub-division of plots in the
Connaught Pl ace and its proposed extension area is
not desirabl e.

FAR 400

Maxi mum ground fl oor coverage 50%

Covered garages for cars & cycles 5%

First floor coverage 50%

Coverage for second fl oor and above 35%
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There is a limt to the nunmber of floors but this

is subject to light and air planes.

Semi -basenent is allowed wth a coverage not

exceeding the ground floor for parking, servicing

and storage and the sanme is not taken into FAR

cal cul ations. ™
The Master Plan then provides for FAR coverage for already
built-up commercial areas and a list of 19 localities is set
out and they all relate to the walled city of Delhi Iike
Chandni Chowk etc. To this was added as the 20th item
Jhandewal an Scheme on Decenber 24, 1976.
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The entire case of the Union of India as well as the

ot her respondents as presented before us is that under the
Master Plan an FAR exceeding 300 was totally prohibited for
any comercial area-including the Mathura Road Commercia
Conplex. This is factually wong. The Master Plan admittedly
does not refer to the press enclave situate on the Mathura
Road commercial area, nor does such area fall wthin the
al ready built-up conmercial areas i.e. the walled city of
O d Del hi, as set out in the Mister Plan at pp.60-61. Since
the attenpt of the respondents is to bring the press area
within he FAR coverages prescribed for the already built-up
commercial areas in the walled city of  AOd Delhi, it is of
utnost inportance /for-a proper understanding of the case to
set out the relevant portion :

"I'V. Commercial and Retai

(b) F.A R ' coverages etc. for already built-up

Commercial areas in the Walled City |ike Chandn

Chowk, etc. (List given bel ow)

In such cases, coverages permnissible would be as

applicable in the existing building bye-laws of

the Municipal Corporation of Delhi, e.g., 80 per

cent on the ground floor and~ 70 per cent on the

first floor and 80 on, with 150 F.A R for a two-

storey construction, 200 F.A R for a three-storey

construction, 250 F.AR for a four-storey

construction and 80 on,  provided that the F.A R

will not exceed 300.

Li st of already built-up comerci al areas.

1. Jama Masjid

2. Chitli Qabar

3. Bazar Sita Ram

Ajmere Gate
5. Chandni Chowk
6. Fatehpuri

7. Lajpat Rai Market

8. Kashnere Gate and Mori Gate

9. Mal ka Ganj

10. Sabzi mandi

11. Bara Hi ndu Rao

12. Sadar Bazar

13. Nabi Karim

14. Qadam Shari f
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15. Ram Nagar

16. Pahar ganj

17. Model Busti

18. Manakpur a

19. Shahdara Town

20. Jandewal a Schene - Block E
Eventual |y, Learned Counsel appearing for respondent no.1
had to accept that the already built-up conmercial areas set
out in the Master Plan at p.61 dealt with areas other than
Mat hura Road Commercial Area where the press area in
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guestion is situate.

It is quite obvious that the Master Plan does not
prescribe any FAR for the press enclave situate on Mathura
Road commercial area nor does such area fall wthin the
already built-up conmercial area as defines in the Mster
Plan i.e. commercial area falling within the walled city of
Ad Delhi. Apparently, the contention that the FAR of no
conmercial area in Delhi can exceed 400 is wholly
m sconcei ved i nasmuch as the Master Plan in express terns
permts FAR of the comrercial areas in Mnto- Road and
Ranjit Singh Road at 400. The Zonal Devel oprent Plan for the
DIl area approved by the Central Government in Novenber
1966 nentions four commercial areas, nanely, (1) Asaf A
Road comercial area (2)) Mnto Road comercial area (3)
Mat hura Road conmer cial area, and (4) Circular Road
Conmercial area (opposite Ramila Gound). It is provided
that the general regulations for devel opment should be an
FAR of ~400 in respect of these areas, the total area of
which is 'stated to be 30.50 acres. It is therefore entirely
incorrect to say that where in Delhi is there an FAR of nore
than 300 for any commercial area as stated in the Report of
the Town & Country Planning O ganisation dated April 14,
1978 relied upon by the respondents. In the Zona
Devel opnent Plan for a D11 area, it is nentioned that Asaf
Ali Road comercial area is fully devel oped and there is no

roomfor its expansion , but the same is not said about
Mat hura Road commercial area which i's described as fully
comercialized wth press and other allied tradi ng

bui | di ngs. The statenent relating to Mathura Road conmercia

area i s set out bel ow:
"Simlarly Mathura Road comercial area is also
fully comrercialized wth press and other allied
trade buil dings according to building bye-laws to
built-up areas.
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It would be seen the statement is prefaced by the  word

"simlarly’ and thereafter the word 'al so’ appears.

Lear ned counsel appearing for respondent no.1'the Union
of India contends that the use of the word "simlarly can
only mean that Mathura Road commercial areais also fully
devel oped like Asaf Ali Road conmercial area, and further
that the statenment that buildi ngs on Mat hura Road have been
constructed according to the building bye-laws applying to
built-up areas neans that it was fully commercialized and
had been built-up according to the relevant bye-|aws which
regulates and control the construction of comercially
built-up area and therefore the relevant bye-|aw applicable
woul d be bye-law no.25(2) (1V) (B) of the Minicipal Bye-Iaws
which puts a ceiling on FAR at 300. He tries a draw support,
for this contention from what next follows in the /Zona

Devel opnent Plan where it is stated "Only two areas,
nanmely, circular Road and M nto Roads commercial areas are
to be developed . It is said that the significance of the
word *only’ can mean nothing than that |like the other

simlar areas, nanely, Asaf Ali Road comercial area -and
M nto Road commercial area, Mathura Road conmercial areas
had no room for expansion because it was also fully
devel oped. According to him what follows inmmediately
thereafter in the Master Plan is to provide for genera
regul ati ons for devel opnent and not to areas which are fully
devel oped and such regulations for devel opnent cannot

therefore apply to such areas. | amafraid, on a plain
construction, the contention cannot be accepted.
The word ’'similarly’, in the context in which it

appears, can only inply that Mathura Road commrercial area as
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havi ng cl ose resenbl ance even though obviously distinct in
nature i.e. although Asaf Ali Road comercial area is fully
devel oped, in conparison Mathura Road conmercial area bears
a nmarked i keness or resenbl ance as it is fully
commercialized. But by no rule of construction it 16
susceptible of the meaning that it is fully developed. |
cannot but take judicial notice of the fact that at the tine
when the Zonal Developnent Plans were Approved by the
Central Governnent in Novenber 1966, the devel opment in the
press area was still going on since the Gandhi Menorial
Hal |, otherwi se known as Pearey Lal Bhawan on Bahadur shah
Zafar Marg was then under construction. Besides, even the
so-called fully developed areas, viz., the Asaf Ali Road
commercial area which was not fully devel oped, they would
not be subject to the restriction FAR of 300 and a fortiori
the Mathura Road commercial —area so |ong as they were not
brought within the purview of paragraph 4(b) of the
526
Master . Plan by a notification issued by the Centra
CGovernment for their inclusion in the list of 'already
built-up comercial areas’” as specified at p.61. A building
in these areas can always be pulled down and reconstructed
with an FAR of 400. The Express Newspapers Pvt. Ltd. have
pl aced on record a recent advertisenent dated March 8, 1982
i ssued by the Del hi Devel opment Authority as published in
the I ndian Express announcing public -auction of «certain
plots of land in  the Asaf Ali Road comercial area. It is
mentioned in the advertisenment that the auction purchaser
woul d be entitled to construct a building with the foll ow ng
specifications :
"Apart from basenent of 86.11% of ground floor
coverage of 100% a nezzanine floor of 25% of the
ground floor, four floors each of 75% coverage, to
the benefit of a higher FAR “being pernmitted in
future. subject only to proportionate payment of

prem um
It 18 therefore evident that although in the Zona
Devel opnent Plan for DIl area, Asaf Ali Road commercia

area is described as fully developed with no room for
expansion, the FAR of which is admttedly 400, there could
be still a further increase in FAR subject to paynment of
premum This could only be under the provisions of the
Zonal Devel oprent Plan for DIl area and therefore it nust
logically follow that the FAR prescribed in the Zona
Devel opnent Plan for Mathura Road commrercial area where the
press enclave is situate is 400. It is of some significance
that the aforesaid advertisenent had been issued by none
el se than P. Chakravarty, one of the menbers of the Three-
Menber Committee. It is regrettable that the Three-Menber
Conmittee should have purposely misled the authorities by
describing the press area on Bahadurshah Zafar Marg as an
"already built-up area’ which relates to the walled city of
A d Delhi for which the FAR beyond 300 was not permni ssible.
The press area is in Mathura Road comrercial area which is
not far fromAsaf Ali Road commercial area. It not only
falls in the sane DIl area but is treated as part of a
conpl ex of four conmrercial areas in the Zonal Devel opment
Plan for D1l area. This press area is not even described as
fully developed as is the Asaf Ali Road comrercial area; it
is only describe as fully commercialized. If FAR 400 is
prescribed and allowed for Asaf Ali Road comercial Area
which is fully devel oped, it could not possible be
impermssible for the press area which although fully
comercialized was still not fully devel oped.

527
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There is no factual basis for the assertion of the
respondents that nowhere in Delhi the FAR for any commercia
area can exceed 300. This is directly contrary to plots in
Asaf Ali Road conmercial area which have FAR 400 and a
ground coverage of nore than 90% As already stated, the
Del hi Devel opnent Authority has sold by public auction plots
which permt construction of comercial buildings with FAR
of 400, basenment of 86.11% and |QOO% ground coverage. In
Bhikaji Cana Place, the Delhi Devel opment Authority has
auctioned plots for construction of a five-star hotel Hyatt
Regency with an FAR of nmore than 500. Even ’Vikas Mnar’,
the main building which houses the offices of the Delhi
Devel opnent Authority situate on |.P. Estate, in close
proximty to the Mathura Road Commrercial Area, in the DI
area in Use Zone DIl -for which the perm ssible FAR is 150
has been built-up w th an FAR exceedi ng 400.

I1. The ~Del hi~Minicipal Corporation Act, 1957
The Del'hi  Municipal (Building) Bye-laws, 1959
Applicability of Bye-law 25(2) (IV-B).

It i's “significant that ~“the allegation of the alleged
breach of - FAR regulation is made for the first tinme in the
affidavits and which forns the nany plank of the argunents
asserting the right of the lessor i.e. the Union of India,
the re-entry upon forfeiture of |ease is not foreshadowed in
either of the inpugned notices dated March 1, 1980 or March
10, 1980 issued by the Engi neer Oficer, Land & Devel opnent
O fice. But, since the point has beenargued-at great |ength
and since the argument is that the pernission accorded by
Si kander Bakht, the then Mnister for Wrks & Housing was
non-est if the FAR exceeded the legal limt of FAR 300, this
guestion has to be dealt with on nerits. According to the
Union of India, both in the argunments as well as in the
affidavits, it is asserted that in processing t he
application for additional construction i.e. O the new
Express Buil ding proceeded on the basis that the FAR in the
Press Area was 300. The assertion that every  officer
referred to only an FAR 300 for the Press Area is based upon
the TCPOs note dated April 14, 1978 nentioned in / Three
Menber Committee’s report in which it is specifically stated

"As per Master Plan, FAR 300 in Comercial area

does not exist for any area in Delhi whatsoever."

As stated above, this was factually wong being

contrary to the Master Plan and the Zona

Devel opnent Plan for the DIl area. It
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is also contrary to the fact that: (1) In the Asaf Ali Road
commercial area, plot. are of FAR 400 and ground coverage of
nore than 90% (2) 1In Bhikaji Cama Place plots have been
auctioned for the construction of Five Star Hotel with an
FAR of no re than 500; (3) Vikas Mnar, the Delhi
Devel opnent Authority’s building is constructed with an FAR
exceeding 400 situate in ’'Use Zone : CGovernnent and sem -
CGovernment Offices’, for which the permissible FARis only
150. There is no material on record to substantiate that
there is no specific rule or bye-law | aying down FAR ceiling
for the Press Area was 300. In fact, The Union of India in
the very first affidavit unequivocally admts this position
and avers :

".... It is submtted that under the Master Pl an

Commercial and Retail Zone is divided into the

following parts :

(1) Connaught Place Extension, Mnto Road and

Ranjit Singh Road.

(ii) Already built up comercial area in the
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wal l ed city, |ike Chandni Chowk, etc.
(iii) District Centres and proposed centra
busi ness districts in Shahdara and Karol Bagh
(iv) Conmunity Centres and retail centres shown in
the Pl an.
(v) Nei ghbouring shopping center.
It is no doubt true that none of these areas nmke
any specific reference to Press Enclave situated
on Bahadurshah zafar Marg."
(Enphasi s suppli ed)
It is therefore adnmitted that the Master Plan does not
prescribe any FAR for the Press Area in the Mthura Road
comerci al area
Learned counsel appearing for the Union of India seeks
to spell out new argument that none of the officials who
were conversant with the matter ever referred to an FAR of
400 the nentionedin the Zonal Development Plan for DI
area (which conprises of the press area) and contends that

since in 'the Zonal = Devel opnent Plan the Mat hura Road
Conmercial Area is described as
529

simlar to the Asaf Al ‘Road comrercial area which 'is fully
devel oped with no room for expansion’ and again as 'fully
comercialized with  press and other allied trade buildings
built according to bye-laws applying to the press area’; the
FAR of 400 (with ground coverage of 50% as specified in the
Zonal Devel opnent Plan for DIl area can not -obviously apply
to the press area. During his address he put the question :
How could be the Mathura Road -commercial area be fully
commercialized even if it is not fully devel oped ?

The floor area ratio or FARIis the restriction on the
nunber of floors in a building wth reference to the plot
area. The expression 'FAR is defined in bye-law 2(33) of
the Del hi Municipal Corporation (Buildings) Bye-laws, 1959
inthe following terms :

"2. Definitions- In these bye-laws, wunless the
context otherw se requires :

(33) floor Area Ratio or FAR neans the quotient
obtained by dividing the multiple of the total of
the covered area on all floors and 100 by the area
of the plot i.e.

FAR - Total covered area of all floors x 100 Pl ot
area"
Were FAR is not specified in the Mster Plan which
admittedly is the case in regard to press area on

Bahadur shah zafar Marg, the only bye-law applicabl e woul d be
bye-laws 21 and 22. Bye-law 21 (1) reads
"21. Maxi mum hei ght of buil dings :-
(1) Except with the permssion in witing of the
conmi ssi oner, and subject to the provisions
contained in bye-Law 19, no building “shall be
erected or raised to a greater height than seventy
feet as measured from the level of the centre of
the adjacent portion of the nearest street.

Note : This bye-law shall be applicable only to
those buildings which are not otherw se governed
by FAR wherever specified in the Master Plan."
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This bye-law restricts the height of a building to 70 feet.
Now, this height is to be measured fromthe centre of the
adj acent portion of the 'nearest street’. Admttedly, as is
clear from the sanction plan, the height of the new Express
Building is about 47 feet (see section plan of the sanction
plan: 1"= 8 ft.), the adjacent portion which is the service
road is on level wth the plinth of the additiona
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construction. Taking Mthura Road as the 'nearest street’,
the level of Mathura Road stretches from2 ft. to 5 ft.
hi gher than the plinth level of the additional construction
In any view of the matter, the additional construction could
therefore be permissible if it did not exceed a height of 63
feet. This 1is because of bye-law 21(1) and al so because of
FARwith which is linked the ground floor coverage is not
specified in the Master Plan. Bye-law 22 further restricts
the maxi mum height of a building perm ssible under bye-I|aw
21 and it, insofar as material, provides :

"22. Maxi mum hei ght of buildings with reference to

wi dth of streets:-

Subj ect to the provisions of bye-laws 19 & 31, the

maxi mum hei ght ~ of any building abutting on to any

street shall ~be regulated by the w dth of such

street as follows :

(iv) when thewidth of the street is 40 ft. O

nore, the maxi mum hei ght shall be the width of the

street;

Note : ~This bye-law shall be applicable only to

those buil dings ~which are  not otherw se governed

by floor area ratios wherever specified."

Even t hough the maxi mum hei ght of 70 feet is specified
in bye-law 21, in -order to avoid congestion the maximm
height is further restricted under bye-law 22 in proportion
tothe width of the abutting street. 1n the instant case,
Mat hura Road which is the abutting street measures in wdth
150 feet (see the sketch plan of Zonal Devel opnent Plan for
DIl area). This is ‘apart from the imediately abutting
service road which, even if reckoned as an abutting street,
is 63 feet in width. Therefore, applying bye-law 22(4) read
with bye-law 21(1), it is the service road of the street
that governs the height of the buildingsin the press area
as well as the nunber of floors, the mnimmfloor height
being already specified in bye-law 19. The restriction on
the height of buildings is therefore governed by the w dth
of the
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street subject to the maxi num height of 70 feet and this is
t he nmeasur e adopted where FAR for a particular area is not
specified in the Master Pl an.

The | earned counsel then adverts to the further
description with reagard to the Mithura Road conmercia

area, nhanely, that the press and other allied trade
bui | di ngs have been constructed according to buil ding bye-
laws applying to 'built up areas’. According to himthese

bye-l aws according to which the buildings have been erected
were to apply to "built up areas’ so that the net result is
that the Mat hur a Road conmer ci al area was fully
commercialized and has been built up according to the
rel evant bye-laws which controlled the construction of
conmmercially built- C up area. He contends that the
description contain a declaration that the whole area was a
commercial area and that it was fully comercialized and the
rel evant bye-law applicable to the Mathura Road conmmercia

area was and is bye-law 25(2)(1V-B) which puts a ceiling on
FAR at 300. It is next contended that since the Mthura Road
conmercial area was a fully devel oped and commercial area
built up according to the relevant bye-laws, it has not been
declared to be a ’developnent area’ wunder s.12(1) of the
Act. Sub-s.(2) thereof forbids the Delhi Devel opnent
Authority to wundertake or carry out devel oprent of any | and
in an area which is not a devel opnent area and therefore the
matter falls to be governed by sub-s.(3) which forbids
devel opnent of |and except with the approval or sanction of
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the local authority i.e. the Miunicipal Building Bye-laws
applicable to 'huilt up areas’ which evidently refers to
bye-law 25(2) (1 V-B). The relevant provisions of bye-law 25
provide as follows :
" 25. Per m ssi bl e cover ed area : (1)
Not wi t hst andi ng anything contained in these bye-
| aws no building shall be erected or allowed to be
erected in contravention of the Master Plan or any
Zonal Devel opnent Pl an
(2) The following provisions shall apply to
buil dings in different use zones
V. Commercial and Retail Zones :
A.Mnto Road and Ranjit Singh Road area.
B. Already built-up comrercial areas as indicated
in the Master Plan or such other areas as nmay be

decl ared

532
comerci al areas by the appropriate authority from
time to tinme.
(a) Coverage :
The maxi mum perm ssi bl'e coverage shall be subject
to the provisions of bye-laws 26 & 27 and the
requi renent -of the FAR as provided in sub-C.(b)
bel ow.
(b) FFAR:
The FAR shall not exceed in-the case of building
havi ng the storeys nmentioned in columm 1 bel ow by
the figure nentioned in colum 2 below : -

1 2

Two sroreys 150
Three storeys 200
Four storey 250
More t han Four storeys 300
(c) STOREYS :
The nunber of storeys shall be subject to the
provi sions of bye-law 22 relating to the maxi num
hei ght, of bye-law 31(1) 6 (2) relating to air and
Iight planes and the provisions that the FAR does
not exceed 300". The contention put forward by
| earned counsel for respondent NO 1 is that there
are two inportant factors governing construction
of buildings viz. the ground floor coverage and
the FAR  Normally, for all comrercial buildings,
the ground floor coverage is 25% However, under
bye-law 26 read with the note appended thereto, as
amended in 1964, for certain comrercial buildings
ground fl oor coverage of 80% is permtted. He
relies upon the relevant portion of | bye-law 26
whi ch reads
"26. (Open specs in Conmmer ci al and Public
Bui | di ngs-
No conmercial or public building or ground of such
buil dings in any bazar, market or comrercial area
shal |l have a ground floor covered area of that 80
per cent of the area of the plot........
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Note : This bye-law shall be applicable only to
bui | di ngs covered by bye-law 25(2) (IV-B)
He accordingly contends that all buildings in the press area
i ncluding the new Express Buil ding have a ground coverage of
80% under bye-law 26 and to such buil dings bye-law 25(2) (I V-
B) which limts the FARto 300 is applicable-
The fallacy of the argument of the | earned counsel lies
in the assunption that all buildings in the press area
including the Express Buildings are constructed wth a
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ground coverage of not nore than 80% under bye-law 26 and
therefore only bye-law 25(2)(1V-B) which linits the FARto
300 is applicable in this case. The contention overl ooks the
not e appended to bye-law 26 whi ch reads:

"This bye-law shall be applicable only to
bui | di ngs covered by bye-law 25(2) (IV-B).
Bye-law 25(2)(I1V-B) only applies to : ’'already built-up

comercial areas as indicated in the Master Plan or such
other areas as nmay be declared as commercial areas by the
appropriate authority fromtinme to time’'. As already stated,
the expression "already built-up comrercial area’ as defined
inthe Master Plan at pp.60-61 refers to the walled city of
Del hi like Chandni Chowk, etc. The list of already built-up
commercial areas adnmittedly does not include the press area
on the Mathura Road.
The matter ~can also to viewed from anot her angl e.

At the time of construction of buildings in the press area,
there were no restrictions as to the FAR along the Mathura
Road and 'the only restriction on construction of such
buil dings was that the allottees of the plots in the press
area should construct buildings upto a height of 60 ft. ne
petitioners constructed the old Express Building to the
east of the sewer line with an FAR of 260 with reference to
the entire plot leased to them i.e. plots nos. 9 and 10
al t hough the building occupied only half of the area. After
construction of the old Express Building to the east of the
sewer line in March 1958, the perpetual |ease was executed
on March 17, 1958. 'me suppl enental lease was al so executed
i n Novenber 1964. These documents were in conformty with
the agreement for lease entered into on May 26, 1954. The
said building was to be constructed in accordance with the
pl ans and specifications as had been previously proposed and
submitted by the Express Newspapers Pvt. Ltd. and approved
of in witing by
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the Chi ef Comm ssioner of Del hi which permtted construction
by the petitioners of a building on the entire area of plots
nos. 9 and 10 with 100% ground coverage as stated above.

After the discovery of the underground sewer pipeline
by the petitioners which was a fact only wthin the
know edge of the Central Governnment and had  not been
di scl osed to the Express Newspapers Pvt. Ltd. at any tinme,
the parties entered into negotiations for nodification of
the agreenment. It was agreed between the parties that in
view of the drain running through the plots and till the
drain was not diverted, the petitioners would construct
their building only to the east of the drain and in such a
way as to leave the drainage system unaffected. The
petitioners were thus disabl ed from building on a

substantial part of the land allotted to them until the
underground drain was realigned outside the boundary of the
| easehol d prenises. 1In effect, an area of 2740 square yards

to the west of the drain had to be left as a residual piece
of land out of the total area of 5703 sq. yards. It is

pertinent to observe that all other newspapers 1like the
Tinmes of India, Patriot, National Herald etc. who had been
granted simlar: plots on the Mthura Road on sane

conditions and were allowed to build on the entire area of
their respective plots without any restrictions whatever.
After further negotiations, the | ease agreenment was entered
into between the parties on Novenber 27, 1957 80 as to
protect the underground sewer drain and restrict the
construction of the building to the east of the drain. J.N
Anbegaokar, Under Secretary to the Mnistry of Wrks &
Housing by his letter dated April 11, 1956 confirned that
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the allotment of land to the Indian Express Newspapers on
the Mathura Road had been revised on the terns set out
therein. The revised allotnent was subject, anpbng others, to
the follow ng conditions :
1. An area of 2740 sgq. yards to the west of the
pi peline was allotted on a premium @Rs. 36, 000
per acre plus 2.5% annual ground rent thereon. The
said area was to be naintained as an open space
i.e. lying vacant for parking space.
2. The remmining area of 2965 sg. yards to the
east of the pipeline was settled on a premium @
Rs. 1,25,000 per acre plus 2.5% annual ground rent

t her eon.
The Central Governnent reserved to thenselves the right to
divert the sewer |ine passing through the |easehold
premn ses.
535

The effect ~of the revised terns as per Anbegaokar’s
letter was that the area to the east of the sewer line
neasuring 2965 sqg. yards was treated as buil dable plot and
the remaining area of 2740 sqg.yards treated as non-buil dabl e
plot. In respect of the buildable plot there was adm ttedly
100% coverage with five floors i.e. an assunmed FAR of 500 as
in those days there were no building bye-laws or
restrictions providing” for an FAR But actually the old
Express Buil di ng was built with an FAR  of 260.
Significantly, a separate ground rent and separate prem um
was chargeable for the buildable plot on which the old
Express Building stood @Rs. 1,25,000 per acre and a ground
rent of 2.5% The Ilessor i.e. the Union of India left with
the Express Newspapers Pvt. Ltd. the area to the west of the
drain nmeasuring 2740 sq.yards on a reduced premum @ Rs.
36,000 per acre and a ground rent @ 2.5%thereof. It was
evidently not wthin the contenplation of the parties that
the area 80 kept was to be kept green in perpetuity i.e. an
area which could not be built upon under any circunstances
because the prem um chargeabl e therefor was @Rs. 4,840 per
acre.

It nust therefore be held that the pernission granted
by Si kander Bakht, the then M nister for Wrks & Housing for
the construction of the new Express Building with _an
i ncreased FAR of 360 with a doubl e basenent for installation
of the printing press was not in violation of the Mster
Plan for Delhi or the Zonal Devel opment Plan for D-11 area
or the Delhi Minicipal Corporation (Buildings) Bye-laws,
1959 inasmuch as ex facie bye-law 26 read with 25(2) (I V-B)
was not applicable to the press area on the Mathura Road.
Admttedly, the Master Plan does not prescribe any FAR for
the press enclave. The Zonal Devel opnent Plan for the first
time prescribed FAR for the four comrercial areas for
general business and conmercial areas, nanmely : (1) Asaf Al
Road Commercial Area (2) Mnto Road Commercial Area (3)
Mat hura Road Conmerci al Area, and (4) Circular  Road
Commercial Area (opposite the Ramila Gound). Al these
comercial areas fall within DIl area for which the Zona
Devel opnent Pl an prescribes an FAR of 400.

Validity of the show cause notice dated March 1
1980 issued by the Zonal Engineer (Building), Cty
Zone, Municipal Corporation, Delhi under as. 343
and 344 of the Delhi Minicipal Corporation Act,
1957.
At the Press Conference convened by respondent no.2 on
March 1, 1980, he handed over a press rel ease alleging that
t he
536
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additional building put up by petitioner no.l1l, Express
Newspapers Pvt. Ltd., was in contravention of |law and inter
aliait was stated that the Minicipal Corporation had been
advised to take immediate action in regard to the
unaut hori zed deviations fromthe sanctioned plan. On the
same day. the Zonal Engi neer (Building), Cty Zone,
Muni ci pal Corporation, Delhi served a notice to petitioner
.1 to show cause why action should not be taken for
dempolition of the structures set out therein under as 343
and 344 of the Delhi Minicipal Corporation Act, 1957. The
objected portions of construction in ternms of the inpugned
show cause notice are as under
" (1) Construction of an upper basenent without
sanction or, in other words, a working platform or
installations of the nachinery; and
(2) Unauthori zed construction of an excess
baserment “beyond sanct.i on.
The three all eged unaut horized constructions are
(a) A triangular pit dug in front of the building;
(b) ‘Aleft working platformin the basenent; and
(c) The basenment beyond the plinth area of the new
bui | di ng.
Each of these structures was specifically approved by the
Del hi Devel opment Aut hority as per 'usual norns’.
Section 53(3)(a) of the Del hi Devel opnent Act provides,
inter alia, that :
53(3). Notwithstanding anything contained in such
other |aw -
(a) when perm ssion for devel opment’ in respect of
any Land has been obtained under this Act such

devel opnent shall not be deened to be unlawfully
undertaken or carried out by reason only of the
fact that perm ssion, approval or sanction

requi red under such other |aw for such devel opnent

"has not been obtained:™
The words 'such other law wthin their anplitude include a
Law |l i ke the Delhi Minicipal Corporation Act and the Del hi
Muni ci pal Corporation (Buildings) Bye-laws, 1959 franed
t hereunder. The
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non- obstante clause in s. 53(A)(i) «clearly gives _an
overri ding effect to the sanction granted by the Delhi
Devel opnent Authority for the <construction of the new
Express Building with an increased FAR of 360 and a doubl e
basenent for installation of printing press or-the working
platform the effect of grant of such pernmission by the
Authority was to modify the sanctioned plans of the
Muni ci pal Corporation to that extent. That apart, the terns
"devel opment’ as defined in s.2(d) of the Act includes the
carrying out of buildings...... in, on, over or under |and
in any building etc. and in w de enough to include the
structures in question. As the Authority approved each of
these structures for which the inpugned show cause notice
had been issued by the Zonal Engi neer (Building), Cty Zone,
Muni ci pal Corporation, it is clear that he had acted beyond
his authority and power.

The inmpugned notice alleges that a basenent was under
construction in the triangular portion of the plot. In fact,
the alleged construction was not a basenent at all. The
ci rcunst ances under which the triangular pit canme into
exi stence has been explained by the petitioners. It appears
that while the under-ground sewage drain was being diverted,
it burst and water fromthe drain flooded the entire pit
that had been dug for the foundation of the building and
they allege that water had reached 14 ft. in height and it
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endangered the foundation of the original Express Building.
The service road parallel to Bahadurshah Zafar Marg was al so
in immnent danger of <caving in. Petitioner no.1 had
therefore to build supporting walls which becanme a storage
tank. The <construction of walls in the triangular area was
meant to strengthen and re-enforce the foundation of the
original building as well as to prevent the road from caving
in. What alleged in the show cause notice as a proposed
baserment under construction was nerely for fortuitous
construction necessitated by the drain flooding the pit and
now it is merely meant to house a water static tank needed
for fire fighting purposes. Such fire fighting arrangenent
is necessary to prevent fire hazard which inflicted huge
| osses in various nulti-storeyed buildings |ike Kanchunjunga
and the Hindustan Tinmes buildings. The Express Newspapers
Pvt. Ltd. further allege that they were advised by the fire-
bri gade authorities to construct a static tank.
It would, therefore, appear that 'excess basenent’ is
in two parts :
"(1)So nuch of the excess basement as was the
result of subsidence of 8000 sq. ft. of land
caused by bursting of a part of the sewer l|ine
while it was
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being shifted. The petitioner no. 1 built
supporting walls which becane a storage tank and
it covers an area of 4,500 sqg. ft.
(2) Underground tunnel, meant for use as a passage
for |abour and nmovenent of news-print fromthe old
to the new Express Building and it measures 450
sq. ft.

The Muni ci pal Corporation is treating this storage tank
as an unaut horized construction. It was got deleted fromthe
sanctioned plan because in the originall plan there was a
provision for a snaller water tank. Utimtely, the
objection is to a bigger storage tank.

There is no dispute that all the structures are bel ow
the ground. The nmain purpose of the upper basenent i.e. a
wor ki ng platform measuring 6000 sg. ft. was neant to work
the printing press. Wthout the water storage tank the
Express Newspapers Pvt. Ltd. would not get the conpletion
certificate and it is difficult to wunderstand how the
underground tunnel passage, to connect the old and new
Express Building would cause traffic hazard. At any rate,
such mnor deviation would not result in a denolition of the
Express Buildings. The nmanner in which the inpugned notice
was got issued by the Municipal Corporation at the direction
of respondent No. 2 shows that it was done with an ulterior
purpose. The illegality of the action is wit large and the
manner in which it wag done creates a ground for belief that
the action was notivated.

The Express Newspapers Pvt. Ltd. were asked to show
cause within three days fromthe date of issue of the notice
as to why an order of denolition should not be passed under
sub-s. (1) of s.343 failing which action was to be taken for
denolition under sub-ss. (2) and (3) of s. 344. It s
evident from the list of dates furnished by the |earned
counsel for the Minicipal Corporation that during the period
fromFebruary 18, 1980 to the date of issue of the inpugned
notice, the officials of the Minicipal Corporation had been
wai ti ng upon respondent no. 2, holding inspection of the
prem ses and directly reporting to him in respect of the
all eged deviations. It is alleged that the second basement
was not in the sanctioned plan which nmeasured 8914 sq. ft.
(according to petitioners it measured only about 6000 sq.
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ft.) and the excess basenent over the sanctioned basenent
works out to 5450 sq. ft. and of which the water storage
tank neasures 4095 sq. ft. and the under-ground tunne
nmeasures about 500 sq. ft. and, therefore, ss. 343 and 344
of the Act were attracted.
539

The contention of |earned counsel appearing for the
Muni ci pal Corporation is that the Express Newspapers Pvt.
Itd. have been guilty of suppressio veri as they have not
nmentioned the fact that on the objection of the Minicipa
Authorities, they deleted all the aforenentioned three
portions set out in the notice. It was urged that the
construction of these structures was admttedly carried on
in violation of the sanctioned plan. It was pointed out that
the tank as reconmended by the Chief Fire Oficer by his
letter dated January 5, 1979 was for the construction of an
under ground water ~storage tank over the area of 550 sqg. ft.
for the requirement of fire fighting and fire protection
nmeasures. /It was, however, asserted that the recomendati on
of the Chief Fire Oficer was not according to building bye-
laws and, therefore, not binding on the Muni ci pa
Corporation. The proposal for the construction of a water
storage tank in a corner of the building covering 550 sq.
ft. was accordingly got deleted. It was also pointed out
that the water storage tank as constructed neasuring 4095
sq. ft. was eight tines bigger than the one recomended by
the Chief fire Oficer. | am afraid, |- am unable to
appreciate this |line of reasoning. If a water tank of this
magni tude was permtted to be constructed, the water stored
init would be sufficient for the entire Press Enclave at
Bahadur shah zafar Marg. | fail to see any rational basis for
the objection raised. The Express Newspapers Pvt. Ltd. have
at a considerable cost, constructed a |arge enough water
storage tank to serve the entire Press Enclave and if it is
sufficient to serve all the buildings on Bahadurshah Zafar
Marg, the Municipal Corporation should, indeed, thank the
Express Newspapers Pvt. Ltd. for making provision for the
protection of all the buildings. In the recent ‘past, the
devastating fire whi ch engul fed many nmulti-storeyed
buil dings |i ke H ndustan Tines, Kanchunjunga, CGopala Tower
etc. showed that the authorities could not bring under
control such fires for want of sufficient water facilities.

S. 14 of the Del hi Devel opnment Act which appliesto al
areas in Delhi irrespective of whether such area is a

devel opnent or non-devel opnment area or a -~slumarea, |ays
down that the use of the Iland shall be in accordance wth
the plan, i.e., in conformty with the Master Plan and Zona

Devel opnent Plan. me Press Area falls within the 'Use Zone
C 1l which is dealt wth at page 50 of the Printing Mster
Plan. It is evident fromthe uses as specified for the said
zone that installation of printing machinery for production
of newspaper has to be specially pernmitted by the | Del hi
Devel opnent Authority 'under Specia
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Appeal’ provision laid down in the Master-Plan read with s.
14 of the Act. It 1is in pursuance of these statutory

provisions that the letter dated Novenber 4, 1478 of the
Joint Director (Building), Delhi Devel opnent Authority was
addressed to the Express Newspapers Pvt. Ltd., inter alia
permtting the Express Newspapers Pvt. Ltd. to instal in the
basement printing press machinery |ike any other service
machiney. It is apparent fromthe building plan that the
Del hi Devel opnent Authority approved of the sane with the
second basenent 'as per norns of ground coverage and F. A R

and the permtted second basenment of 14,440 sq. ft. However,
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it appears that the Minicipal Corporation while granting
sanction to the building plan on January 9, 1979, got
del eted the basenent beyond plinth line as well as the
second basement with the observations that it in no manner
overpowers the authority of the Del hi Devel opnent Authority

or any other person or body’. In view of the difficulty
created, the Express Newspapers Pvt. Ltd. did not construct
the second basenent of 14,440 sq. ft. but Ilinmted the

construction to a working platformof about 6000 sq. ft.

The Express Newspaper Pvt. Ltd. have specifically
averred in sub-paras (a) to (k) or para 33 that the machi nes
they have planned to instal and which have been specifically
permtted to instal in the basenent by the Del hi Devel opnent
Authority, are of 24 sq. ft. in height fromthe foundation
This is the reason why on account of which, the height of
t he basenent has been sanctioned at 26 ft. The newsreels are
fed at the bottom of those nmachines and the printed matter
is collected atthe topi.e. On the second basenent for
delivery to vans and trucks at the street |level. The Express
Newspaper's Pvt. Ltd. have produced photographs which show
the two levels of the machines that are to be installed in
the basenent. One has, therefore, to approach the machi nes
at the bottomto feed the news-print in and at shoul der
level to receive the printed papers as well as to service
the machines. All 'nodern printing presses require a slab or
a working platformwhere the printing paper is received and
fromwhich the nachine can be served. The working platform
is a necessary appurtenance which is incidental to and
necessary for, the machines to be installed by them They
further allege that in_ the Indraprastha Estate itself,
bui |l di ngs of the National Herald, the Institute of Chartered
Accountants, the Tinmes of |India and M1 ap, anongst others,
have were than one floor beneath the ground floor. The
construction of these structures has been specifically
sanctioned by the Minicipal Corporation. They have placed on
record, the sanctioned plans of the Tinmes of India and the
541
Nati onal Herald allowing them to construct such'a working
platform The photographs relating to the Tines of  India
buil ding which is only 300 yards away from the = Express
Bui | di ngs show that such a platform had been constructed and
isin regular use inthe Times of India building. The
working platform in the Tines of |India building is a
concrete platform neasuring about 6000 sq.ft. The
petitioners contend that allowing their- conpetitors to
construct such a working platform and di sal | owi ng
construction of the platform in the case of the Express
Newspapers Pvt. Ltd. is clearly viol ative of the
petitioners’ fundanental right to equality before the |aw
guaranteed by Art. 14 of the Constitution. Further, in case
the Express Newspapers Pvt. Ltd. are denied the facility of
such a platform the machinery would be rendered ineffective
and this woul d be a serious i nfringement of  ‘their
fundanental right to freedom of speech and expression and
the right to carry on any trade or busi ness guaranteed under
Arts. 19(1)(a) and (g) of the Constitution-

The petitioners’ <case is that the working platform
whi ch the respondents wongly described as a doubl e basenent
is incidental to and absolutely essential for the machines.
The choi ce before themwas to construct it with wood, tin or
R C.C. slab. They preferred to build it in RC C. A working
pl atf orm made of wood woul d have been a serious fire hazard.
Beneath it, at given time alnost the entire basenent woul d
be stacked with news-print reels which are hi ghly
conbustible. The ink a |arge stock of which has also to be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 115 of 131

stored in the basenent is also highly conbustible. Mreover,
the nunber of electric wres and connections is 80 |arge
that it could not run the risk of a wooden platform
Finally, if wooden platformwas constructed, considering the
heavy loads it would have to bear, would have required
frequent and extensive maintenance. A working platform of
steel would have presented simlar problens; it is a
conductor of electricity and hence a hazard to the worknen
and it would have been extrenely noisy which would have
requi red frequent and extensive maintenance. Thus, from al
points of view, those of safety, G econony and efficiency,
the petitioners cast a R C.C. slab as being nore appropriate
for the needs of the Press. Fromthe photographs on record,
it is quite apparent that the printing press is a heavy
machinery which is installed on the |ower basenment with a
hei ght of 24 ft.

The petitioners have alleged that in the |ndraprastha
Estate itself, buildings of the National Herald, Institute
of Chartered -Accountants, the Tinmes of India and Mlap
anongst ot hers, have
542
nore than one floor beneath the ground floor. The
construction of these structures has been specifically
sanctioned by the Municipal Corporation

The petitioners contend that the slab of the working
platformconstructed ' by them does not fall wthin the
meani ng of the expression ’'covered area’ in sub-cl.(22) of
cl.2 of the Building Bye-laws, since it is belowthe plinth
| evel. There 1is, therefore, no addition to the covered area
at all. The Delhi Developnent ~ Authority ~which granting
sanction clearly stated that the area of the basenent woul d
not be included in the calculation of F-A R The petitioners
al so contend that the erection of such a platformdoes not
fall within the neaning of the -expression ’'to erect a
buil ding’ which is defined in a. 331 of the Del hi Minicipa
Corporation Act to nean to erect or re-erect a building and
hence no sanction is required for the sanme. The Delh
Devel opnent Authority specifically approved construction of
doubl e basenment as per the plan approved by it and in terms
of s.53(3) of the Delhi Devel opnent Act, such approval has
an overriding effect, and, therefore; the Zonal  Engineer
(Buil ding) acted beyond his authority —in issuing the
i mpugned notice under ss. 343 and 344 of the Act.

As already stated, the petitioners have clearly averred
that such a working platformexists not only in the old
I ndi an Express building but also in the Times of I'ndia and
the National Herald buildings, anongst others, in the press
Encl ave and this has not been denied by the Minicipa
Corporation. In fact, the answer is building plan of the
Times of |India was sanctioned before the Corporation itself
had come into existence i.e. in 1957, when in fact, the
buil ding plan of the Tines of India was sanctioned in

the year 1962. Simlarly, the building plan of the Nationa

Herald was sanctioned in the year 1964. It is difficult to
believe that the Minicipal Corporationis not aware that
such a working platform is absolutely essential and is
necessary for the printing press. If the upper basenment of
the working platformconstructed by the Express Newspapers
Pvt. Ltd. is demolished, the installation of the printing
press itself in the |ower basenent with the sanction of the
Del hi Devel opnent Authority under the appropriate statutory
provi sion would be nullified and the Express Newspapers Pvt.
Ltd. would not be in a position to operate the printing
press at all.

The contention of the | earned counsel appearing for the
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Muni ci pal Corporation is that under the Master Plan and the
Bui | di ng Bye-laws, not nore than one basenent is pernissible
and

543

that any basenent nore than one will have to be reckoned for
the purpose of FAR appears to be only m s-conceived. It is
evident from page 16 of the Printed Master Plan and the
Zonal Devel oprent Plan for DIl area at pages 935 and 936
that sem -basenent, neaning a second basenent is permssible
under the Master-Plan as well as the Zonal Devel opnent Pl an

The Bye-laws of the Delhi Minicipal Corporation do not
prohi bit second basenment and on the contrary bye-|aw 54 uses
the term’ basements’. In respect of commercial zone in Mnto
Road in Ranjit Singh Road, bye-law 25 (2) (I1V) specifically
provi des for a sem -basenment. Qur attention was drawn to the
statement of the Mnister for Wrks & Housing made in the
Par|iament on Novenber 5; 1982, showing that in the Meridian
Hotel, a 5-Star hotel, sponsored by Ms. Pure Drinks not
only two 'basenents have been pernmitted but also a sem-
baserment ‘and a service floor wi thout reckoning any one of
them for —conputation of FAR Further, the advertisenments
i ssued by the Del hi Devel opment Authority for auctioning
hotel sites at Bhikaji Cama Place and New Friends Col ony
show that the doubl'e basenents are perm ssible and have, in
fact, been permtted in the case of these hotels.

It is wurged that the Express Newspapers Pvt. Ltd. have
no right to construct the upper basenent particularly when
the Corporation refused to accord sanction to it and that,
in any event, it was not such an-unavoi dabl e necessity as to
break the law. It is said that the second basenent,
conveniently called, the working platformfor the operation
of flouncing of the printed newspaper is just an
afterthought. He argued that even i sone receiving floor may
per haps be necessary to receive the printed newspaper from
the machine, it could be achieved by |ocating the machines
on a suitable pedestal or by laying the floor  of the
basement in such a manner as to discharge the newspapers on
the ground floor. It is difficult to conceive how the huge
printing press with a height of 24 ft. could be placed on a
pedestal or be laid on the floor of the basement in such a
manner as to discharge the newspapers on the ground fl oor
It is commn ground that there is a working platformin al
the other printing press in the same |line of buildings |ike
that of the Times of India, the National Herald, Patriot and
the old Indian Express Building. In all these buildings, the
printing presses are installed in the |ower basenment and
there is an over-hanging platformin the printing press in
each of the buildings to receive the printed material. | do
not see any justification for the Minicipal Corporation to
object to the construction of the working platform If the
Muni ci pal Bye-laws do not pernit the
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construction of a double basenment then they would be clearly
violative of Art. 14, 19(1) (a) and 19(1)(g) of ~the
Constitution.

Shri M C. Bhandare, |earned counsel appearing for
respondent nos. 3 and 4, Municipal Corporation of Del hi and
Zonal Engineer (Building, Cty Zone, Municipal Corporation
Del hi is fair enough to state that if the Express Newspapers
Pvt. Ltd. were to make an application for nodification of
the sanctioned plan pertaining to the new building wth
respect to the basenent and the working platform which
according to the Municipal Corporation constitute double
baserments and the inter-connecting underground passage
connecting the existing Indian Express Building the same




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 117 of 131

shall be <considered having regard to consideration of
justice and the needs of the petitioners and also taking
into consideration that the new buil di ng has been
constructed for installing a printing press and that the
press so installed cannot function wthout the working
pl at f orm whi ch the Express Newspapers Pvt. Ltd. have already
constructed, as well as the fact that the wunderground
passage has been constructed by them for inter-connecting
the new building with the existing Indian Express Buil di ng.
He further states that the Minicipal Corporation wll
conpound the deviation which is mninmmon paynent of such
conposition fee as is payabl e under the bye-I|aws.

Learned counsel states that this shall not be treated
as precedent for others.

Applicability of the doctrine of prom ssory estoppe

In ny considered opinion the Express Newspapers Pvt.
Ltd. having acted upon the grant of perm ssion by Sikandar
Bakht the  then M nister for Wrks & Housing and constructed
the new Express Building with an increased FAR of 360 and a
doubl e baserment in conformty with the pernmission granted by
the lessor i.e. the Union of India, Mnistry of Wrks &
Housing with the concurrence of the Vice-Chairman, Delhi
Devel opnent Authority - on the amalgamation of plots nos. 9
and 10, as ordered by the Vice-Chairman by his order dated
Cctober 21, 1978 as on 'special appeal’ ‘as envisaged in the
Master Plan having been directed, the lessor is clearly
precluded from contending that the order of the Mnister was
illegal, inproper ‘or invalid by application of the doctrine
of prom ssory estoppel.

In 1948, Denning, J. in Robertson v. Mnister of
Pensions, L.R, [19491 | K. B. 227, laid the foundation to
the applicability
545
of promi ssory estoppel in publiclaw As Prof. de Smith in
hi s Judi cial Review of Adninistrative Action, 4th edition
at p. 103 observes :

"There is a gr owi ng body of aut hority,
attributable in large part to the efforts of Lord
Denning, to the effect that in some circunstances
when public bodies and officers, intheir dealing
with a citizen, take it upon thensel ves to assune
authority on a matter concerning him the citizen
is entitled to rely on their having the authority
that they have asserted if he cannot reasonably be
expected to know the limts of that authority; and
he should not be required to suffer for his
reliance if they lack the necessary authority.
The | earned aut hor then states :

"But it is extrenely difficult to define with any
degree of precision the circunstances in which the
courts wll be prepared, in the interest of
"fairness’” to the individual to derogate from
ort hodox notion of ultra vires.

Professor H WR Wade in Administrative Law, 5th
edition, at page 232 observes that the basic principle of
estoppel is that a person who by sone statenent or
representation of fact cause another to act to his detrinment
inreliance on the truth of it is not' allowed to deny it
|ater, even though it is wong. Justice here prevails over
truth. Estoppel is often described as a rule of evidence,
but nmore correctly it is a principle of law. As a principle
of common law it applies only to representations about past
or present facts. But there is also an equitable principle
of ' promssory estoppel’ which can apply to public
authorities. The fact in Robertson’'s case were these. The
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war Office wote to Robertson, an Arny Oficer, who had
clainmed a disablenment pension on account of the War injury,
that his disability had been accepted as attributable to
mlitary service. But for this injury the responsible
department was the Mnistry of Pensions which the War
Oficer had not consulted. The Mnistry |later decided that
the disability was not attributable and the Pension Appea
Tri bunal upheld that decision. In relying on the War Ofice
letter the clainmant had refrained from getting a nmnedica
opi ni on and adducing the other evidence which might have
strengthened his case for such disability pension against
the Mnistry. On appea
546
to the Court, Denning, J. reversed the decisions of the
Mnistry and the Tribunal holding that the Crown was bound
by the War Office |etter and observe :
"The Crown cannot escape by saying that estoppels
do not- bind the Crown, for that doctrine has |ong
been exploded. Nor can the Crown escape by praying
in aid the doctrine of executive necessity, that
is, the doctrinethat the Crown cannot bind itself
so as to fetter its future executive action
It would appear that Denning, J. evoked two doctrines :
(1) that assurances intended to be acted upon and in fact
acted upon; were binding; and (2) that where a Governnent
department wongfully assumes authority to perform sone
legal act, the citizen is entitled ‘to assunme that it has
that authority, and he dismssed the contention that
estoppels do not bind the Crown by saying that 'that
doctrine has |ong been expl oded” and that the Crown cannot
fetter its future executive —action. Professor  \Wade points
out that the proposition about wongful ~assunption of
authority evoked by Denning , J. was i mediately repudi ated
by the House of Lords in a |ater case in which Denning, LJ.
had again put it forward in  Howell v. Falnouth Boat
Construction Conpany Ltd., L.R [1951] A C 837, it is
beyond the scope of this judgnment ‘to enter into a di'scussion
as to how far Denning J's dictumcan still be regarded as
part of the common |aw in England. But there appears to be a
school of thought in India |laying down that the doctrine of
prom ssory estoppel applies to the Governnent except under
certain circumnstances.
In Union of India & Oa. v. Indo Afghan Agencies Ltd
[1968] 2 S.C. R 366, Shah, J. speaking for the Court stated
with approval the followi ng observations of Denning, J. in
Robertson’ s case :
"The Crown cannot escape by saying that estoppels
do not bind the Crown for that doctrine has |ong
been expl oded. Nor can the Crown escape by praying
inaid the doctrine of executive necessity, that
is, the doctrine that the Crown cannot bind itself
so as to fetter its future executive action

and the |earned Judge held that this doctrine applies in

I ndi a.

In Century Spinning & Manufacturing Co. Ltd. & Anr. v.
The U hasnagar Municipal Council & Anr., [1970] 3 S.CR
854, Shabh,
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J. in remanding the petition to the High Court which it had

di smssed in |imne agai n observed
"I'n Indo-Afghan’s case this Court held that the
CGovernment is not exenpt fromthe equity arising
out of the acts done by citizens to their
prejudice, relying upon the representations as to
its future conduct made by the Governnent. This
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Court held that the observations nade by Denning,
J. in Robertson's case applied in India."
The | earned Judge observed that the court was not concerned
with the principle which was di s-approved by Lord sinmonds in
Fal mout h’ s case and he added
"I'f our nascent denocracy is to thrive different
st andards of conduct for the people and the public
bodi es cannot ordinarily be permtted. A public
body is, in our judgnent, not exenpt from
liability to carry out its obligation arising out
of representations made by it relying upon which a
citizen has altered hi s posi tion to hi s
prej udice. "
In MtilLalL Padampat Sugar MIls Co.(P) Ltd. y. State of
Utar Pradesh & Ors., [1979] 2 S.C R 641, Bhagwati, J.
speaking for hinmsel f and Tulzapurkar, J. laid great stress
on the facts that the principles |aid down by Denning, J. in
Robertson’s case  were accepted by the Court in the Indo
Af ghan’ s case but accepted the rejection of Lord Sinonds and
Lord Normands in Fal nouth’s case of the extended principles
enunci at ed by Denning, J. in Robertson’s case as Layi ng down
the-correct law. But the | earned Judge went down to say that
this rejection did not nean that there could be no estoppel
agai nst the Crown or the public authority.

I am not oblivious that there was a discordant note
struck by Kailasam /J. speaking for hinself and Fazal Ali,
J. in Jit Ram Shiv Kumar & Ors. v. State of ‘Haryana & Anr.
[1980] 3 S.C.R 689, holding that the doctrine of prom ssory
est oppel cannot be invoked for preventing the Governnent
fromdischarging its functions ~under law. 1t is also not
appl i cabl e when the officer and the Governnent act out-side
the scope of their authority. The doctrine of ultra vise
will in that event conme into operation and the governnent
cannot be held bound by the wunauthorized acts of his
of ficers.

548

It is not necessary for purposes of this judgenent to
solve the apparent conflict between the decision of the
Bhagwati , J. in Modtilal Padanpat Sugar MIls’ case as to
the applicability of the doctrine of estoppel for preventing
the Government from discharging its functions under the | aw
In public law, the nopst obvious limtation and doctrine of
estoppel is that it cannot be evoked 80 as to give an
overriding power which it does not in | aw possess. | n other
words, no estoppel can legitimte action which is ultra
vires. Another Ilimtation is that the principle of estoppe
does not operate at the level of CGovernnent policy.
Est oppel s have however been allowed to operate against
public authority in mnor matters of formality where no
guestion of wultra vires arises : Wade, Adm nistrative |aw,
5th edition, pp. 233-34.

The principles laid dowmm in Maritine Elec. Co. V.
CGeneral Dairies Ltd., [1937] A C 610 P:C, and by Lord
Parker, CJ. in Southend-on Sea-Corporation v. Hodgeson
(Wckford) Ltd., [1962] 1 QB. 416, relied upon by |earned
counsel appearing for respondent no.l1 the Union of India are
clearly not attracted in the facts and circunstances of the

present case. In the present case, adnmittedly, the then
M nister for Wrks & Housing acted within the scope of his
authority in granting permssion of the lessor i.e. the

Union of India, Mnistry of Wrks & Housing to the Express
Newspapers Pvt. Ltd. to construct new Express Building with
an increased FAR of 360 with a double basenent for
installation of a printing press for publication of a Hind

newspaper under the Rules of Business franed by the
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President under Art. 77(3). Therefore, the doctrine of ultra

vires does not cone into operation. In view of this
respondent no.1 the Union of India is precluded by the
doctrine of prom ssory estoppel from questioning the

authority of the Mnister in granting such permission. In
that view, the successor CGovernment was clearly bound by the
deci sion taken by the Mnister particularly when it had been
act ed upon.
Quantum of conversion charges . Extent of
Liability : Forum of determ nation

During the course of hearing, we wanted the parties to
clarify the exact |egal position. Shri Arun Jetley appearing
for the Express Newspapers Pvt. Ltd. made a statenment that
the Express Newspapers Pvt. Ltd. sought permission to
construct the new Express Building with an FAR of 360 for
the purpose of their press only as they intended to start a
Hi ndi daily newspaper from
549
Del hi. He clarifiedthat the sub-letting of portions thereof
in the year 1982 to the Reserve Bank of India and the Stee
Authority of India with the pernmission of the Court was
subject to the giving of an-undertaking by the sub-Ilessees
that they would vacate the prem ses under the orders of the
Court, and this was purely an ad-interim arrangenent. He
further stated that the Express Newspapers Pvt. Ltd. in
these petitions do not claimto enforce any right to sub-1let
any part of the new building; and, if and when they seek to
sub-let any part thereof, they would apply to the |Iessor
i.e. the Mnistry of = Wrks & Housing for permssion for
change of user and pay the necessary additional ground rent
and conversion charges as applicable to others-in the Press
Encl ave situate at Bahadurshah zafar Marg.

Dr. L.M Singhvi appearing for respondent no. 5, the
Land & Developnent O ficer nade a statenment that the notice
i ssued by the Engineer Oficer dated Mirch 10, 1980 in
supersession of his earlier notice dated March 7, 1980 was
i ssued on behalf bf the Land & Developnment O ficer not
because there was any breach of the terns of the | ease by
the Express Newspapers Pvt. Ltd. by the construction of a
new building with an FAR of 360 together with the existing
I ndi an Express Buil ding, but because of nonsubm ssion of the
sanctioned plan to the Land & Devel opnent O ficer  and
construction of the new building without the sanctionof the
| essor i.e. the Union of India. He clarified that the Land &
Devel opnent O ficer is not an authority conpetent to
guestion the decision of the Mnistry of Wirks & Housing to
permt construction of the Indian Express Buil ding covering
an FAR of 360. The whol e purpose of the. aforesaid notice of
the Engineer Oficer dated March 10, 1980 sent on behal f of
the Land & Developnent O ficer was to realize the anount of
Rs. 54,000 whi ch had been refunded on account of the portion
kept green being built up and for the purpose of checking
the deviations, if any, fromthe sanctioned pl an

Undoubtedly, the Express Newspapers Pvt. Ltd. —are
liable to pay conversion charges in terns of cl. 2(7) of the
| ease-deed but ¢ the question is : how nmuch is the anount
and what should be the basis. On this vexed question, the
subm ssi ons advanced furnish no easy solution for wus to
adj udi cate because it i nvol ves t echni cal expertise
According to Shri  Nari man, | earned counsel for the
petitioners no conversion charges are payable in respect of
the new Express Building with an increased FAR of 360 built
on the residual area of 2740 sq. yards as per the circular
of the Governnent of India, Mnistry of Wrks & Housing
dat ed February
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19, 1970 apart from Rs. 54,000 towards additional prem um
for change of use of the leased |and, which was non-
bui | dabl e becom ng buil dable with the renmpval of the
under ground sewer-line, and additional ground rent at 2-2/1%
of the additional premium According to him the distinction
now sought to be drawn by respondent no.5 , Land &
Devel opnent Officer between conversion of green area to
"newspaper’ and thereafter to comercial is nowhere borne
out from any notification, order or even practice of the
Land & Developnent Ofice. The only tw sets of rates
prescribed are for 'residential’ and for ’'commercial’ use
for newspapers. Newspaper press is, in fact, not a
commercial use wunder the Master Plan. Even taking the
comercialization rate ~of Rs. 750 per sg.yard for the
resi dual area of 2740 sq.yards at the date of perm ssion for
the residual area, the ~anpunt-works out to 2740 x 1/2 =
11.02 lacs. Upon that  basis, out of this, a sumof Rs. 6.9
lacs was ‘admittedly spent by the Express Newspapers Pvt.
Ltd. for diverting the sewer to nake the | and buil dable. The
rate of commercialization charges was admittedly Rs. 750 per
sqg.yards in the press area in the Mathura Road comercia
conplex for the period fromApril 14, 1976 to March 31, 1979
when there was an ~upward revision of the said rates. CQur
attention was drawn to the notification of .the Governnent of
India dated WMy 15, / 1974 laying down rates for the period
fromApril 14, 1976 (item 67 relates to the press area) and
the notification dated June 25, 1979 revising the above
rates w.e.f. April 9, 1979 (Goup 3, item5 relates to the
press area).

It is further submtted that the formula furni shed by
Dr. Singhvi, learned counsel appearing for respondent no.2
the Lt. Governor and respondent no.5 the Land & Devel opnent
Oficer for conputation of conversion charges for change of
user is wholly inaccurate. It overlooks the fact that the
commer ci al charges would be only 50% of the difference
between the market value on the date of conversion and-the
prem um already paid. That this is the correct formula is
di scl osed by the Government to Parlianent. According'to the
formula, only 50%of the difference between the current
mar ket value on the date of conversion and the prem um paid
previously is payabl e as additional —premum to  the
Government and not 100% of the said difference, as asserted.
The | earned counsel subnmits that in view of the stand taken
by the Land & Developnent O ficer who evidently has ms-
stated vital facts and tried to mnislead the Court the
petitioners cannot hope any kind of justice at his hands.
551

Shri Nariman further contends that although by reason
of the circular of the Governnent of India dated February
19, 1970 whereunder the Express Newspapers Pvt. Ltd. were
not bound to pay any prem umfor additional construction in
respect of the |lease granted (even where the actual |ease-
deeds are no executed), nevertheless, they are prepared to
pay whatever anount that this Court may teemfit as and by
way of commercial charges in order to avoid another round of
litigation. Alternatively, they were prepared as they have
al ways been ant what was stated at the very openi ng day of
the hearing of this case, to have this question of quantum
of conversion charges termnated by an inpartial ant
i ndependent person like a retired Judge of the Suprene Court
naned by this Court, to which the respondents were not
agreeable. Since thereis no adnnistrative or statutory
renmedy provided, he prayed that the Court may direct paynent
of such ampunt, if any as may be deemed just and proper
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particularly having regard to the fact that even if the open
| and of 2740 sq.yards were allotted for the first tinme in
1978 to a particular person for conmercial purpose, the only
charge that can be levied would be market rate of Rs. 750
per sqg.yards i.e. aggregate of Rs. 22.05 lacs. O this only
50% nanely, Rs. 11.02 lacs is recoverable by the |essor
i.e. the Union of India, Mnistry of Wrks & Housing as per
nor ns.

The Land & Development O ficer hat filed a note that
the Express Newspapers Pvt. Ltd. did not and have not cone
to him w th sanctioned plan of the Minicipal Corporation of
Del hi ant were now seeking to avoid a nonetary liability
arising fromtheir real intention of turning the new Express
Building into a real estate venture by grossing nearly a
crore of rupees of rental per nonth by neans of this wit
petition. It is stated that the liability of the Express
Newspapers Pvt. Ltd. now is enornous because of conmerci al
sub-letting instead of newspaper use. They have not yet
applied to the | essor and as and when they to, they woul d be
liable to pay conversion charges at the prevailing rates.
That would obviously cone to a anpbunt much | arger than Rs.
50, 425 tendered by the Express Newspapers Pvt. Ltd. by
cheque dated Sept ember 21, 1982 because of adnmitted
comercial sub-letting. He stated t hat the Express
Newspapers Pvt. Ltd. would have to pay a |arge anount of
noney as subletting charges as permssion for FAR of 360
though illegally given, was accorded only for newspaper use.
The Express Newspapers Pvt. Ltd. therefore 'stand to gain
crores of rupees in rental incone at the rate of Rs. 16 per
sq.ft. per nonth from the huge-additional constriction. If
ant when permssion is granted under the |ease they would
have to
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make at | east one |unpsum paynment to the |l essor who owns the
land in addition to further additional ground rent. It is
accordingly stated that the Court should extend no
assistance to the Express Newspapers Pvt. Ltd. from'avoidi ng
the norms and procedure for obtaining the sanction of the
| essor i.e. by applying to Land & Devel opnent O ficer and
from evadi ng paynent of charges uniformy |evied. Further if
the original declared 'real and genuine intention” of using
the space for its newspaper was adhered to by the Express
Newspapers Pvt. Ltd. their nonetary liability would be very
smal | .

The Land & Devel opnent Officer further-asserts that the
petitioners apprehended. that if their real intention of
commercial sub-letting were to be disclosed, they would have
had to make payment and conply wth the terns which they
wanted to evade ant avoid. That is why instead of conplying
with the notice of the Engineer Oficer dated March 10,
1980, the petitioners noved this Court through the present
wit petitions on April 1, 1980 alleging breach of their
fundanental rights wunder Art.19(1) (a), Art. 14 ant  Art.
19(1)(g) of the Constitution ant obtained at-interim ex-
parte stay on April 7, 1980. It was clear from the wit
petitions that by the end of February, 1980 the entire
structure of the new Express Building except the snal
portion were conpleted at a cost of approximately Rs. 1.30
crores.

VWil e accepting that the conversion charges for the new
Express Building build on the residual area of 2740 sq.
yards utilized for newspapers use would anmount to Rs.
54,000, the Land Developnment Oficer has also "without
prejudice" to the rights and contentions of the respondents
tentatively worked out the conversation charges as indicated
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in the follow ng chart
1. Conversion charges for changing use of 2740 sq.
yards of open area fromgreen to buildable area
for Newspaper Press, the purpose for‘which plot
nos.9 and 10 were allotted as per origina
al ot ment and Per petual Lease.

Total area to be kept vacant 2740 sq. yards,

as per perpetual |ease cl.2(14) =0. 566 acres

Conversi on charges now to be

recovered for construction of

addi ti onal building on the open

area for starting a Newspaper =

553
Area of vacant |and now
permtted to be built up X (concessional rate for

newspapers - Rate for
l and to be kept open
al ready char ged)
The concessional rate applicable  for newspaper use for al
press plots~ in Mathura Roadi.e. Rs. 1.25 lacs per acre and
the vacant  land in plots 9 and 10 was charged at Rs. 36, 000
per acre.
2. Addi tional ground rate (AGR
payabl e per annumon this
account = Conversion charges )

)x 2-1/2
for green space )
Arrears of A GR from 1978 to 1983 (five years) plus
i nterest.
Dr. Singhvi appearing for respondent no.5 ., Land &

Devel opnent O ficer submits that unl-ess the Expr ess
Newspapers Pvt. Ltd. furnished the Minicipal Corporation of
Del hi the sanctioned plans asked for -in the inpugned notice,
it is not possible to work out the conversion charges and
ot her charges and submit the same for approval to the
Mnistry of Wrks & Housing and after receipt of their
approval to intimate the sanme to the |lessee i.e. the Express
Newspapers Pvt. Ltd. According to the |learned counsel a
rough estimate of the charges payable by the Express
Newspapers Pvt. Ltd. On the basis of the date available with
the Municipal Corporation of Delhi was arrived at as given
in the chart given above, if commercial sub-letting were to
be permitted. On the basis of the calculations therein the
estimated conversion charges cone to approximately Rs. 3.30
crores. The | earned counsel also stated that on the adnitted
position the only rental @ 16 5 per sq.ft. per nonth
collected by the Express Newspapers Pvt.Ltd. would be Rs.
One crore per year approxi mately.

We cannot possibly in these proceedings wunder ‘Art.32
under- take an adjudication of this kind but | am 'quite
clear that respondent no.5 the Land & Devel opment. Officer
having already indicated his mind that the anmount of
conversion charges would be nore than Rs. 3.30 crores, it
woul d not subserve the interests of justice to |eave the
adj udi cation of a question of such magnitude to the
arbitrary decision of the Land & Devel opnent O ficer who is
a mnor functionary of the Mnistry of Wrks & Housing. W
were informed by Shri Sinha, |earned counsel for respondent
no. 1,
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the Union of India that the Central Government were
contenplating to wundertake a |legislation and to provide for
a'forum for adj udi cation of such disputes. As stated
earlier, we had suggested that the dispute as to the quantum
of conversion charges payable be referred to the arbitration
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of an inpartial person like a retired Judge of the Suprene
Court of India, but this was not acceptable to the

respondents. The Union of India may in the contenplated
| egi slation provide for the setting up of a tribunal with a
right of appeal, nmay be to the District Judge or the High
Court, to the aggrieved party. If such a course is not
feasible, the only other alternative for the lessor i.e. the
Union of India, Mnistry of Wrks & Housing would be to
realize the conversion charges and additional ground rent,
what ever be recoverable, by a duly constituted suit. Til

then I would restrain the Union of India, Mnistry of Wrks
& Housing and the Land & Developnent O ficer or any other
of ficer of the Mnistry from taking any steps for
termnation of the lease held by petitioner no.1l, Express
Newspapers Pvt. Ltd. for non-paynent of conversion charges
or otherwise for the construction of the Express Building

till the final determ nation of such anpbunt to be realized
by a statutory tribunal or by a Cvil Court.
For these reasons, | would, therefore, for ny part,

guash the impugned noti ces.

The result therefore i's that these petitions under Art.
32 of the Constitution nust succeed and are allowed with
costs. The notice issued by the Engineer Oficer, Land &
Devel opnment O fice dated March 10, 1980 purporting to act on
behal f of the Governnent of India, Mnistry of W rks &
Housing requiring the Express Newspapers Pvt. Ltd. to show
cause why the lessor i.e. the Union of India, Mnistry of
Works & Housi ng should not re enter upon and take possession
of plots nos. 9 and 10, Bahadurshah Zafar ©Marg, New Del h
together with the Express Building built thereon, under cl.5
of the indenture of |ease dated March 17, 1958 for alleged
breaches of «cls. 2(5) and 2(14) thereof, and the earlier
notice dated March 1, 1980 issued by the Zonal Engineer
(Building), Gty Zone, Muni ci pal Cor por at i on, Del h
requiring them to show cause why the aforesaid buildings
shoul d not be denolished under 88. 343 and 344 of the Del hi
Muni ci pal Corporation Act, 1957, are quashed. It is declared
that the construction of the new Express Building on the
resi dual portion of 2740 square yards on the western side of
plots nos. 9 and 10, Bahadurshah zafar Marg with an
i ncreased FAR of 360 with a doubl e basenent for installation
of a printing press for publication of
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a Hndi daily newspaper was with the pernission of the
lessor i.e. the Union of India, Mnistry of Wrks & Housing

and did not constitute a breach of clauses 2(5) and 2(14) of
the | ease-deed.

It is directed that the respondents, particularly the
Union of India, Mnistry of Wrks & Housing,  the  Delhi
Devel opnent Authority, and the Muinicipal Corporation of
Del hi, shall forbear from giving effect to the -inpugned
notices in the nmanner threatened or in any other  manner
what soever. It is further directed that the Union of India,
Mnistry of Wrks & Housing shall enforce its claim for
recovery of conversion charges by a duly constituted suit or
by making a law prescribing a forumfor adjudication of its
claim It is also directed that the Munici pal Corporation of
Del hi shall conpound the construction of the doubl e basenent
of the new Express Building, the excess basenment beyond the
plinth limt and the underground passage on paynent of the
usual conposition fee.

The petitioners shall be entitled to recover their
costs fromrespondents nos. 1 and 2.

VENKATARAM AH, J. | have gone through the judgnent
which nmy |learned Brother Justice A.P. Sen has just now
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delivered. | agree that Shri Jagnohan, Lt. Governor of
Del hi, the second respondent herein, has taken undue
interest in getting the inmpugned notices issued to the Ist
petitioner and his action which has cone up for
consideration in this case is not consistent with the norma
standards of administration. | amsatisfied that the said
notices were issued by the authorities concerned under the
pressure of the second respondent. The questi on whether the
noti ces should be issued or not does appear to have been
consi dered i ndependently by the concerned admnistrative
authorities before issuing them Shri Lal Narain Sinha, the
| earned counsel for the Union Government has submtted that
the Lt. Governor was a total stranger to the | ease and had
no sort of right or power. under the |ease deed to set in
notion any action against ‘the |essees. He has further
submitted that the land Ileased under the |ease deed being
nazul land is exclusively owned by the Union Governnent ant
the powers delegated to the former Chief Comm ssioner of
Del hi under the | ease deed were no | onger exercisable by the
present Lt. Governor of Delhi. Shri Lal Narain Sinha,
| earned counsel” for the Union of India, specifically stated
that on the date on which action was initiated in this case
by the Lt. GCovernor against the petitioners, the Lt.
Governor had acted without authority or
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power. The clam of the Lt. Governor that he was the agent of
the Union Governnment in regard to the lease-in question and
that he could take 'the steps he had taken under the | ease
thus stands repudiated. It is -unfortunate that the Lt.
CGovernor persisted in justifying his action even after the
| earned counsel for the Union of India had di sowned all the
actions of the Lt. Governor. The Lt. CGovernor failed to make
a distinction in this case between the power with respect to
the subject "Property of the~Union and the | revenue
therefrom which is in Entry 32 of List | of the Seventh
Schedule to the Constitution and the general powers of
administration entrusted to him (under Article 239 of the
Constitution as the Admnistrator of the Union Territory of
Del hi. The property in question is a part of the estate of
the Central Governnment. Mere nearness to the seat” of the
Central Covernment does not clothe the Lt. Governor of Delhi
with any power in respect of the property of the Centra
Government. He can discharge only those powers which are
entrusted to himby the Constitution and the | aws.

It is also not correct to claimthat all the powers of
the former Chief Comm ssioner of Del hi have devol ved on the
Lt. CGovernor and continue to vest in him It is surprising
that the Land and Devel opnent office which i's under. the
Central Governnent, functioned in this case as an office
under the Lt. Governor of the Union Territory of Del hi and
even in the conduct of this case it allowed itself to be
controll ed and guided by the h Lt. Governor till a very late
stage when Shri Lal Narain Sinha, |earned counsel for the
Union of India took a definite stand and submitted that the
Lt. Governor had no voice in the matter.

The material available in this case is sufficient to
hol d that the inmpugned notices suffer fromarbitrariness and
non- application of mind. They are violative of Article 14 of
the Constitution. Hence they are liable to be quashed. It is
not necessary therefore to express any opinion on the
contentions based on Article 19(1)(a) of the Constitution

The rest of the questions relate truly to the civi
rights of the parties flowing from the |ease deed. Those
guesti ons cannot be effectively disposed of in this petition
under Article 32 of the Constitution. The questions arising
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out of the |ease, such as, whether there has been breach of
the covenants under the |ease, whether the |ease can be
forfeited, whether relief against forfeiture can be granted
etc. are foreign to the scope of Article 32 of the
Constitution. They cannot be decided just on
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affidavits. These are matters which should be tried in a
regular A civil proceeding. One should renenber that the
property belongs to the Union of India and the rights in it
cannot be bartered away in accordance with the sweet will of
an Officer or a Mnister or a Lt. Governor but they should
be dealt wth in accordance with law. At the sane tine a
person who has acquired rights in such property cannot al so
be deprived of them except in accordance wth law. The
stakes in this case are very high for both the parties and
neither of them can take lawinto his own hands.

I, therefore, quash the inmpugned notices and direct the
respondents not ~to take any further action against the
petitioners pursuant to them | express no opinion on the
rights ~of “the parties wunder the lease and all other
guestions-argued in this case. They are left open to be
decided in an appropriate proceeding. It is, however, open
to both the parties if they are so advised to take such
fresh action as may be open to themin |aw on the basis of
all the relevant facts including those which existed before
the i npugned notice dated March 10, 1980 was issued by the
Engi neer Oficer of the Land and Developnent Ofice to
vindi cate their respective rights in accordance wth |aw
This order is made wthout prejudice to the right of the
Uni on Governnent to conpound the breaches, if any, commtted
by the I|essee and the regularise the |lease by ‘receiving
adequate premium there- fore fromthe lessee, if it 1is
perm ssible to do so.

It is open to the Delhi Minicipal Corporation to
examne the matter afresh independently and to take such
action that may be open to it in-accordance with |aw. The
Del hi Municipal Corporation may, | if so advised, instead of
taking any further action against the petitioners pernit the
petitioners to conpound the breaches, if any, committed by
themin accordance with | aw

| allow the petitions accordingly. The costs of the
petitioner No. 1 shall be paid by the Union Governnent and
the Lt. Governor of Delhi. There shall be no order as to
costs against the other respondents. The other petitioners
shal | bear their costs.

M SRA, J. | have perused the judgnment prepared by
brother Justice A P. Sen as also the judgnent ~of brother
Justice E.S. Venkataram ah. While | agree that the inpugned
noti ces threatening re-entry and denolition of the
construction are invalid and have no | egal value and nust be
guashed for reasons detailed in

558
the two judgnents, which | do not propose to repeat over
again, | am of the view that the other questions involved

in the case are based upon contractual obligations between
the parties. These questions can be satisfactorily and
effectively dealt with in a property instituted proceeding
or suit and not by a wit petition on the basis of
affidavits which are 80 discrepant and contradictory in this
case.

The right to the land and to construct buildings
thereon for running a business is not derived fromArticle
19(1)(a) or 19(1)(g) of the Constitution but springs from
terns of contract between the parties regulated by other
| aws governing the subject, viz., the Del hi Devel opment Act,
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1957, the Master Plan, the Zonal Devel oprent Plan franed
under the Delhi Minicipal Corporation Act and the Delh
Muni ci pal Bye-laws, 1959 irrespective of the purpose for
whi ch the buildings are constructed. Wether there has been
a breach of the contract of |ease or whether there has been
a breach of the other statutes regulating the construction
of buildings are the questions which can be properly decided
by taki ng detail ed evidence involving exam nati on and cross-
exam nati on of Wtnesses.

| accordingly allowthat wit petitions wth costs
agai nst the Union Governnent and the Lt. Governor of Del hi
and quash the inpugned noti ces.

REVI EW PETI'TI ON NO.. 670 OF 1985

ORDER
We have gone through the application for review and the
connected papers. The application is supported by an

affidavit by the petitioner Jagnohan, former Lieutenant-
CGovernor of Delhi who was respondent no.2 in Wit Petitions
Nos. 535-539 of 1980, decided on Cctober 7, 1985. He seeks
revi ew of. _the judgnent delivered by this Court principally
on the ground that there is an error apparent on the face of
the record as the judgnent turns on certain argunments and

statements attributed to Shri L.N Sinha, |earned counse
appearing for respondent no.1, the Union of India and to
Shri M C. Bhandare -, | earned counsel appearing for
respondent no.3 |, /Municipal Corporation of Delhi. The

petitioner Jagnohan avers in the affidavit that the contents
of Paras 1 to 3 are true to his know edge and based on
informati on derived fromthe counsel appearing in the case
whi ch he believes to be true. Along with the application for
review he has annexed a letter dated Cctober 12, 1985
addressed by Shri P.P.Singh who was assisting Shri L.N. Sinha
asserting that the | earned counsel had
559
never advanced the arguments attributed to himthe judgnent
and a letter of Shri M C. Bhandare, dated Cctober 13, 1985
addressed to Shri B.P. Mheshwari, Advocate-on-Record of
respondent no.3 , Muinicipal Corporation of Delhi denying
that he ever made the statenent attributed to himat pp
189-190 of the judgnent delivered by one of us (Sen, J). In
the first letter, Shri P.P. Singh wites to say :
"There are certain statements in the judgnent
which are attributed to Shri Sinha having nmade in
the course of his argunents which do not seemto
be correct as having been nade ~by him | have
di scussed the natter with M. Sinha and he agrees
with me that it 1is not correct that he nade the
following statenents during hi s course of

arguments :
(a) "He has further submtted that the | and | eased
under the | ease deed bei ng nazul land is

exclusively owed by the Union Governnent and the
powers del egated to the former Chief Conm ssion of
Del hi  under the |ease deed were no longer
exercisably by the present Lt. Governor of Delhi."
(b) ".......... On the date on which the action
was initiated in this case by the Lt. Governor
against the petitioner the Lt. CGovernor had acted
wi t hout authority or power.

(c) That "the Learned Counsel for the Union of
India had disowned all the actions of the Lt.
Governor. "

(d) That the Learned Counsel for Respondent NO 1
i.e. the Union of India "contended that Lt.
CGovernor, as an Administrator had no function as
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In the

the Lessor or its del egatee”

(e) That "the Lt. Governor could not usurp the
powers and functions of the Union of India in
relation to the property of the Union and
therefore had no functions in relation to the
| ease in question”

(f) That "t he Central Gover nirent wer e
contenplating to wundertake a legislation and to
provide for a Forum for adjudication of such
di sput es

(Shri Sinha did inform the Court that he had
advised the Central Governnent to undertake a
| egi sl ation for

enpower i ng the CGover nirent to condone t he
viol ations of the nature involved in the present
case in publiciinterest)"”

....... It s incorrect as stated at pages 90-91
of the judgnent that” the Learned Counsel for the
Union of India conceded that the |Inpugned Notice
was invalid and had no | egal effect.”

second letter Shri M C. Bhandare wites to Shri B.P

Maheshwari, and states :
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"Your clients, the Minicipal Corporation of Delhi,
have acquired fromyou as to how His Lordship M.
Justice A.P. Sen, in his judgnent has nade the
foll owi ng observations :
"Shri M C. Bhandare, |earned counsel appearing for
respondent. nos. 3 & 4, nmunicipal Corporation of
Del hi and Zonal Engineer (Building), Cty Zone,
Muni ci pal Corporation, Delhi is fair enough to
state that iif the Express Newspapers Pvt. Ltd.,
were to mmke an application for nodification of
the sanctioned plan pertaining to the new building
with respect to the ~basenment and the working
pl atform which accordi ng to the Muni ci pa
Cor poration constitute (double basenents ‘and the
i nter-connecting underground passage connecting
the existing |Indian Express Building, the sane
shal | be considered having regard to consideration
of justice and the needs of the petitioners and
al so taking into consideration that the new
bui |l ding has been constructed for installing a
printing press and that the press so -installed
cannot function w thout the working platformwhich
the Express Newspapers Pvt. Ltd., have  already
constructed, as well as the fact  that the
under ground passage has been constructed by them
for inter-connecting the new building wth' the
exi sting Indian Express Building. He further
states that the Muni ci pal Corporation  will
conpound the deviation which is mnimum on paynent
of such conposition fee as is payable under the
bye- | aws.
Learned counsel states that this shall not  be
treated as a precedent for others."

(pages 189-190 of the Judgnent)"

After settling out what he nmentions were his subm ssions, he

says:

Y. I never nade the statenent attributed to

ne. However, | did say that any cause shown by the
petitioners would be considered in accordance with
law. | may categorically state that there was no

statement on ny part that the deviation were
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m ni mum or that the Minicipal Corporation of Delh
woul d conpound the deviations on paynent of such
conposition fee as was payabl e under the bye-I|aws.
This assunes that the conposition is permssible
under the bye-laws, which was a disputed matter. |
did not state that this should not be treated as a
precedent for others. | never nmade an argunent
wher eby | contended that there would be a
di scrimnatory treatnent either in favour or
agai nst the Indian Express.
He thus categorically asserts that there was no statement on
his part that the deviations were mnimal or that the
Muni ci pal Corporation of Delhi would conpound the deviation
on paynment of such conposition fee as payabl e under the Bye-
laws. Further, he denies that he ever stated that
conposition of the deviations, according to his statenent,
by the Municipal Corporation of Delhi should not be treated
as a precedent for others.

It is unfortunate that the two senior counsel have
chosen thi s devi ous and, indeed, curious nethod of di sowning
argunent s-advanced by them The proper thing for themto do
woul d have been to file affidavits and either file petitions
for review or have the nmatters listed, with the perm ssion
of the Court, for  being nentioned. Instead, the nodus
operandi adopted was to address letters to the Advocates-on-
Record who in turn /have, for reasons best. known to them
passed on the letters to the petitioner Jag Mohan who was
not their «client at  all. Advance copies of this petition
| ayi ng enphasis on the aforesaid tw letters of counse
appearing for other parties which, we do not doubt have the
ef fect of scandalizing the Court, appear to have been given
to the press for publication. W deprecate the conduct of
those involved in this wunsavory event. W feel greatly
concerned that the advocates of this Court who are not mnere
pl eaders for parties but officers of the Court should stoop
to such bl aneworthy tactics, unworthy of the high traditions
of the noble and | earned profession to which they bel ong. W
feel grieved and not a little perturbed at all this.

Every word witten in the judgenent formulating the
argunents advanced by Shri L.N Sinha, |earned counsel for
respondent no. 1,
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Union of India 18 taken from our m nute-books in which we
noted the argunents of counsel alnost verbatimduringthe
course of hearing particularly because the matter involved
guestions of grave public inportance. It is therefore highly
i mproper for Shri P.P. Singh who was assisting Shri L.N
Sinha to suggest in his letter dated October 12, 1985 that
the argunent attributed to |earned counsel for respondent
no. 1 in the judgnent were never advanced by him W cannot
possi bly act on any correspondence that passed between the
petitioner Jagnohan and Shri P.P. Singh, Advocate-on-Record
of respondent no. 1., Union of India or that between Shri
M C. Bhandare, and Shri B.P. Maheshwari, Advocate-on-Record
for respondent no. 3, Muinicipal Corporation of Delhi.

As regards the allegation made by Shri M C. Bhandare in
his letter dated Cctober 13, 1985 addressed to Shri B.E.
Maheshwari it is enough to mention that we recorded three
statements made by counsel during the course of hearing. W
distinctly remenber that on Septenber 14, 1983 during the
course of hearing we required | earned counsel appearing for
the parties to clarify the legal position. Two of the
statenments were recorded on Septenber 14 1983, one by Dr.
L.M Singhvi appearing for respondent No. 2, Lt. Governor of
Del hi and respondent No. 5, Land & Devel opment Officer as to
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the anmobunt of conversion charges payable, and the other by
Shri Arun Jaitley appearing for the petitioners regarding
the willingness of the Express Newspapers Pvt. Ltd. to pay
the conversion charges. The third statenent by Shri MC
Bhandare | earned counsel for respondent No. 3, Municipa
Corporation of Delhi was recorded on Septenber 15, 1983
signifying the willingness of the Minicipal Corporation of
Del hi to conmpound the deviations as they were mninml on
paynment of the usual conposition fee. W have satisfied
oursel ves by perusing the Mnutes of the Court proceedi ngs
as recorded by the Court Master on Septenber 14 and 15, 19&3
that the statenments of all the three counsel were recorded
in the mnutes. W have no doubt that the statenments were
shown to all the counsel
The typescript of the statenents made by Shri MC
Bhandare as recorded in the Mnutes of the Court proceedi ngs
by the Court Master on Septenber 15, 1983 reads as follows :
"Shri _~Bhandare appearing for the Muni ci pa
Corporation is fair ‘enough to say that the
petiti oner woul d nake an application for
nodification of the sanctioned plan with respect
to the basenent and the working h platformand the
i nter-connecting underground passage
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the same/ shall be considered having regard to the
consi deration of justice and  the needs and also
taking into consideration that the building has
been constructed for installing a printing press
and that ‘the press cannot function wthout the
wor ki ng pl atformwhichis already constructed. The

| earned counsel states that this shall not be
treated as precedent for others. ~The Minicipa
Corporation will conpound the deviation whichis

m ni mum on paynment of whatever conposition fee."

The statenent attributed to Shri~M C. Bhandare | earned
counsel for respondent No. 3 at pp.189-190 of the judgment
is virtually a verbatim reproduction of t he correct draft
prepared fromthe rough draft of the statement actually made
by him in Court subject to certain grammtical variations
signifying the wllingness of the Minicipal Corporation of
Del hi to conmpound the deviations as they were mniml on
payment of the usual conposition fee.

W are constrained to observed that the review
application is lacking in bonafi des, based on false
avernents and constitutes a flagrant abuse of the process of
the Court. The allegations contained in the aforesaid two
letters are wholly inaccurate and totally false. Such
attenpts to question the sanctity of the Court proceedi ngs
unl ess ruthlessly curbed will have the tendentious effect of
nmaki ng fearl ess dispensation of justice by the Courts in
I ndi a al nost i npossi bl e.

We had been extrenely indulgent with the petitioner
Jagnmohan, who was respondent No. 2 in the aforesaid Wit
Petitions. In the joint counter filed by himon behalf of
the respondents he made several statenents which were far
fromaccurate but we refrained fromtaking any action. This
crude attenpt on his part by filing this review application
on totally false allegations is an attenpt to subvert the
course of justice. His conduct in casting serious aspersions
on the Court by suggesting in paragraph 10 that the delay in
the pronouncenent of the judgnent was responsible for 'facts
stated and subm ssions made on behalf of the respondent,
having a decisive bearing on the case’ escaping ' the
attention of their Lordships’ wvirtually anbunts to gross
contempt of Court. W cannot also help in observing that
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there has in this case been |lanentably conplete |lack of
candour and want of probity on the part of sone of the
counsel in making factually incorrect statenents and thereby
casting aspersions on the Court.
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The review application is accordingly di sm ssed.

Nothing that we have said will affect the separate
j udgenents delivered by each one of US.

We direct the Registrar of this Court to keep the
documents enunerated hereinafter in sealed covers under his
cust ody, nanely:

1. The m nute-book of the Court proceedings

mai nt ai ned by the Court Master, dated Septenber 14

and 15, 1983.

2. The original draft typescripts of the aforesaid
statenments prepared by the Court Master on Septenber 14 and
15, 1983.

3. The shorthand notebook of the Private Secretary

to Sen, J. dated Septenber 15, 1983 from which the

correct drafts of the statenents actually made by
the counsel on Septenber 14 and 15, 1983 were
pr epar ed.

4. The fair drafts prepared by the Private

Secretary of the said statenents on Septenber 15

1983.

The Registrar shall also keep the original records of Wit
Petitions Nos. 535-539 of 1980 in a separate seal ed cover
under hi s cust ody.

ML. A Petitionsallowed and Revi ew Petition
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