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ACT:

Arbitration Act| 1940-Section 34-scope -of-"Taking any
other steps in the proceedi ngs" neaning of-notice of notion
taken out by plaintiff for interim injunction-Defendant
appeared and prayed for tine'to reply-Defendant’s action
whet her "step taken in the proceedings".

Practice : attention of single Judge drawn to a binding
deci sion of Division Bench of the sane Hi-gh Court-Decision
not adverted to-Decision contrary to that of D vision Bench-
Propriety of.

HEADNOTE

Section 34 of the Arbitration Act 1940 provides that
where one of the parties to an arbitration  agreenent
commences any |egal proceedings against the other party in
respect of any matter agreed to be referred to arbitration
any party to such |egal proceedings may at any tinme before
the filing of a witten statenment or taking any other steps
in the proceedings apply to the judicial authority before
which the proceedings are pending to stay the proceedings
and the authority on being satisfied that the opposite party
is ready and willing to do all things necessary to the
proper conduct of the arbitration make an order staying the
pr oceedi ngs.

The contract entered into by the respondent with the
appel | ant Corporation for handling and transportati on of the
Corporation’s goods cont ai ned an arbitration cl ause
authorising the Mnaging Director of the Corporation to
appoint an arbitrator in respect of any dispute arising out
of the contract between the parties.

Appr ehendi ng breach of contract, the respondent filed a
suit for a declaration that the contract was subsisting on
the date of the suit. The respondent prayed for an ad
interiminjunction against the Corporation restraining it
fromcommtting breach of the contract. On the notice being
issued the District Manager of the Corporation appeared
before the Court and sought tine to file reply to the
application for interiminjunction. On the next day an
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application was filed on behalf of the corporation that it
was fully ready and willing to have the dispute resolved by
arbitration under the subsisting arbitration agreement and
prayed that the suit be stayed as provided in section 34 of
the Arbitration Act 1940.

96

The respondent alleged that section 34 was inapplicable
in that when the District Manager sought time to file a
reply to the notice for interiminjunction, it was a "step
taken in the proceedings" within the neani ng of section 34.

Negativing the respondent’s plea the Trial Court held
that the dispute was covered by the arbitration clause. It
granted stay of further  proceedings in the suit and this
view was upheld by the District Judge in the respondent’s
appeal

In the revision petition filedin the Hgh Court a
singl e Judge although his attention was drawn to a binding
precedent ‘of a Division Bench of the same H gh Court
supporting the view that an application for filing a reply
to the notice of* notion taken out by the plaintiff for
interim injunction was not a "step taken in the
proceedi ngs", w thout adverting to that decision, held that
an application of this nature was a "step taken in the
proceedi ngs” and that this disentitled the Corporation from
i nvoki ng the arbitration agreenent.

On the question whether, where there is a subsisting
valid arbitration agreenment between the parties, entering an
appear ance and contesting a petition or notice of notion for
interlocutory order « constitutesa “"step in the proceedi ngs"
as would disentitle the party to an order under section 34
of the Arbitration Act.

Al'l owi ng the appeal
N

HELD: Contesting the application for interiminjunction
or for appointnent of a receiver or for interimrelief by
itself, without anything nore, would not constitute a "step
in the proceedings" as would disentitle the party to an
order under section 34 of the Arbitration Act. [119 F]

1. (a) Section 34 envisages that before a party to the
arbitration agreenent seeks stay of the suit filed by the
opposite party it must disclose its unequivocal intention to
abide by the arbitrati on agreenent; but once the party takes
steps which may indicate its intention to waive the benefit
of the arbitration agreenent or abandons the right 'to claim
the benefit by conduct, such party would not be entitled to
enforce the agreenment because there is a breach of the
agreement by both parties disentitling them to claim any
benefit of the arbitration agreement. [105 D

Ranji Dayawala & Sons (P) Ltd. v. Invest Inmport [1981]
1 SCR 899, foll owed.

(b) The general words "taking any other steps in the
proceedi ngs" follow the specific expression "filing a
witten statenent” and both are used for achieving the sane
purpose. Therefore the latter general expression nust - be
construed ejusdem generis with the specific expression just
preceding to bring out the anbit of the latter. The
expression "witten statenent” is a term of specific
connotation ordinarily signifying a reply to the plaint
filed by the plaintiff. [106 E]

97

(c) The expression "taking any other steps in the
proceedi ngs" does not nean that every step taken in the
proceedi ngs would conme in the way of enforcenent of the
arbitration agreenent; the step nust be such as would
clearly and wunanbi guously manifest the intention to waive
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the benefit of arbitration agreenent and to acquiesce in the
proceedi ngs commenced against the party and to get the
di spute resolved by the court. Interlocutory proceedings are
incidental to the nmain proceedi ngs and stand i ndependent and
al oof of the main di spute. When these interiocutory
proceedi ngs are contested it cannot be said that the party
contesting them had displayed an unequivocal intention to
wai ve the benefit of the arbitration agreenent or that it
had submitted to the jurisdiction of the court. [109 E-H

Uttar Pradesh v. Janki Saran Kailash Chandra [1974] 1
S.CR 31, referred to.

Sansar Chand Deshraj v. State of Mdhya Pradesh AIR
1961 MP 322; Nuruddi n Abdul hussein v. Abu Ahned Abdul Jalli,
AR 1950 Bom 127; Anandkumar Parnmanand Kejriwala & Anr. v.
Kamal adevi Hiralal Kejriwal, AR 1970 Bom 231; Queens
Col | ege Kanetra & Anr. v. The Collector, Varanasi & Os.,
AR 1974 A|. 134; Biswanath Rungta v. Oriental |ndustria
Engi neering Co. ~Pvt. Ltd. & Ors., AR 1975 Cal. 222; State
of Gujarat & Os.v. The Ghanshyam Salt Works AIR 1979 Qj .
215; Arjun Agarwalla v. Baidya Nath Roy & Ors. AIR 1980 Cal
354; and Ms. Bhonrilal Hralal & Os. v. Prabhu Dayal &
Anr., AR 1980 Raj. 9, approved.

Subal Chandra Bhur v. M. Ibrahim& Anr., AIR 1943 Cal
484; Anritraj Kothari v.” Golcha Financiers, AIR 1966 Cal.
315; P. @Gnnu Rao/ v. P. Thiagaraja Rao & Anr., AIR 1949
Madras 582 and Kunta Malla Reddy v. Soma Srinivas Reddy &
Os., AIR 1978 A P. 289, not approved.

In the instant case the District WMunager of the
Corporation only appeared before the court in obedience to
the notice on the notice of notion taken out for ex parte ad
interim injunction and prayed for tinme to reply. The
proceedi ngs of the court did not disclose any step having
been taken by the Corporation in the proceedi ngs as woul d
disentitle the Corporation to an order under section 34.
Moreover, the application for stay filed on behalf of the
Corporation clearly stated that the "defendant is ready and
willing "ichuck’ for this purpose" which nmeans that it was
ready and willing to proceed wth the arbitration when
comenced. [119 H|

2. If a single Judge hearing a matter is inclined to
take a view contrary to the earlier decision of a Division
Bench of the sane Hi gh Court it would be judicial inmproriety
to ignore that decision but after referring to the binding
decision he may direct that the papers be placed before the
Chi ef Justice of the High Court to enable himto constitute
a larger division bench to examine the question. Judicia
comty demands that a binding decision to which attention
had been drawn should neither be ignored nor over-I|ooked.
[112 GH
98

In the instant case although attention of the single
Judge was drawn to the binding decision of a Division Bench
of the same High Court he did not refer to it but relied
upon the decision of another H gh Court which took the
contrary view.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 3317 of
1981.

Appeal by Special leave fromthe judgnent and order
dated the 20th November. 1981 of the Madhya Pradesh Hi gh
Court in CGivil Revision No. 696 of 1981

K. K. Venugopal and S.K  Ganbhir for the Appellant.
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Soli J. Sorabjee, D.K Katare and S.S. Khanduja for the
Respondent .

The Judgnent of the Court was delivered by

DESAI, J. A fond hope that a decision of this Court
with the sanction of Article 141 of the Constitution that
the law laid down therein will be the law of the | and woul d
put an end to a raging controversy anbngst various High
Courts stands to sone extent rudely shaken when the
controversy with a slight variation has again been placed in
the lap of this Court.

For highlighting and then resolving the controversy
facts in dispute have a little or no relevance save and
except nentioning certain events. Respondent Yadav Engi neer

& Contractor, a partnership firmfiled a suit agai nst Food
Corporation of India, 1st defendant and Shyam Narain N gam
Di strict Manager of 1st defendant as 2nd defendant, for a
declaration that the contract between the plaintiff and the
1st defendant for handling and transportation of the goods
of the! 1st defendant Corporation was subsisting on the date
of the suit and restraining the defendant fromcommitting
breach of —the same by handing over that work to sone one
other than the plaintiff. The suit was instituted on June 1
1981, in the Court of ‘the Il Cvil Judge, Cass |, Gnalior
In the suit a notice of notion was taken out purporting to
be under Order XXXIX, rules 1 and 2 read with s. 151 of the
Code of Cvil Procedure, for an i nterim injunction
restraining the defendants from committing a breach of
contract and frominterfering with the work of handling and
transport of goods of ‘the 1st defendant Corpora-

99

tion by the plaintiff -during the pendency of the suit. On
the notice of nmotion being taken out the Court  directed
notice of the same to be served and the sane was nade
returnable on the next day, June 2, 1981. On the returnable
date the 2nd defendant, District ~Minager of the 1st
def endant Corporation who had office in the City of Gwalior
was served and he appeared through one Shri N K Mdi
Advocate, filed the letter of authority (Vakalat) in favour
of the |earned advocate on behalf of 2nd defendant and the
| earned advocate prayed for time for 'reply and argunents to
the plaintiff’s application for tenporary injunction . The
court acceded to the request and posted the matter on-June
3, 1981. An endorsenent appears in the record that the 1st
def endant Food Corporation of India was not served though
the endorsenent reads 'absent’. However, the Jlast lLine in
the proceeding nakes it <clear that the case was posted on
June 3, 1981" 'for reply arguments and awai ting service on
June 3, 1981'. Wen the matter came up on the next day, i.e.
June 3, 1981, an application was noved on behalf of 1st
defendant inviting the attention of the Court to the
subsisting arbitration agreenment between the plaintiff and
the 1st def endant and which agreenent authorised the
Managing Director of the 1st defendant to appoint an
arbritrator in respect of any dispute arising out of the
contract between the plaintiff and the 1st defendant. It was
also stated that the 1st defendant desires to have the
di spute, if any, resolved by arbitration under the
subsisting arbitration agreenent and that the defendant is
fully ready and willing (ichhuk) to go to arbitration. The
application concluded with a prayer that under the
circunstances the suit may be stayed as provided in s. 34 of
the Arbitration Act, 1940 (' Act’ for short).

The learned trial Judge was of the view that the
di spute between the parties is covered by the arbitration
agreement set out in Article 19 of the contract between the
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plaintiff and the 1lst defendant. The | earned Judge negatived
the contention that an application nmade by the 2nd def endant
for filing reply to the notice of notion taken out by the
plaintiff for interiminjunction is a step taken in the
proceedings in view of the binding decision of a Division
Bench of the Madhya Pradesh High Court in Sansar Chand
Deshraj v. State of Madhya Pradesh. (1) The |earned judge
accordingly granted stay
100
of further proceedings in the suit as prayed for on behal f
of the 1st defendant. Plaintiff preferred an appeal in the
Court of the District Judge, OGmalior. The Ilearned 111
Additional District Judge, before whomthe appeal cane up
for hearing, agreed with the view taken by the learned tria
judge and confirmed the order granting stay of further
proceedings in the suit and dismissed the appeal. Undaunted
even by this second rejection plaintiff approached the Hi gh
Court in revision under s. 115 of the Code of GCivi
Procedure. The | earned judge, though his attention was drawn
to the binding decision of the Division Bench of the sane
H gh Court, did not refer to it in-'the judgnment and relied
upon a decision of the Adhara Pradesh Hi gh Court in Baj a]
International v. Indiran Tobacco Suppliers(1l) and held that
an application for filing reply to a notice of notion for
interiminjunction’ is‘a step taken in the proceedi ng which
woul d disentitle the party frominvoking the arbitration
agreenment. In support of this conclusion the |earned judge
also relied wupon ‘Abdul Qudoos v. ~Abdul Gani,(2) which
decision clearly does not support any such proposition. The
| earned judge further observed that even if the view that
the application filed by the 2nd defendant praying for tine
toreply to the notice of notion for interiminjunction may
not be treated as a step in the proceeding, yet the 1st
def endant would not be entitled to a discretionary | order
under s. 34 of the Act on the ground that one of the
conditions necessary for invoking the jurisdiction of the
court under s. 34 is not satisfied inasnuch as nowhere in
the application the 1st defendant has stated that the 1st
defendant at the tine when the proceedings were comenced
and still remains ready and wlling to do all” things
necessary for the proper conduct of the arbitration. For
this additional reason which was never urged on behalf of
the plaintiff either in the trial court or in the 1st
appel l ate court and as would be presently pointed out which
is contrary to the record the Hgh Court interfered in
revision, set aside the order of the trial court granting
stay and confirmed by the appellate court and rejected the
application for stay of proceedings in the suit. Hence this
appeal by special |eave.
Section 34 of the Act reads as under
"34. Where any party to an arbitrationtagreenent
or any person claimng under hi mcomences
101
any | egal proceedi ngs agai nst any other party to
the agreenent or any person claimng under himin
respect of any matter agreed to be referred, any
party to such |legal proceedings nay, at any tine
before filing a witten statenent or taking any
other steps in the proceedings, apply to the
judicial authority before which the proceedings
are pending to stay the proceedings; and if
satisfied that there is no sufficient reason why
the matter should not be referred in accordance
with the arbitration agreement and that the
applicant was, at the tinme when the proceedings
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were commenced, and still remins, ready and
willing to do all things necessary to the proper
conduct of the arbitration, such authority may
make an order staying the proceedings."
The contours of the controversy are confined to one of the
negative requirements of s. 34 to be fulfilled by a party
seeking the discretionary relief of stay of proceedings to
qualify for the same. It is not necessary to reproduce al
the relevant conditions for attracting the application of s.
34. One of the conditions to be satisfied before an order
under s. 34 can be obtained is that the party to the | ega
proceedi ng has at any tinme before filing a witten statenent
or taking any other steps in the proceedings applied to the
judicial authority for stay of proceedings. |In other words,
a party seeking stay of proceedi ngs nmust nove the court with
an application under s. 34 before filing the witten
statenment to the suit —or before taking any other steps in
the proceedings. Admittedly, application in the present
proceedi ngs was filed before filing the witten statenent.
The question i's whet her the second pre-condition is
satisfied in that the application under s. 34 was filed
before taking any other steps in the proceedi ngs. What does
the expression 'before taking any other steps in the
proceedi ngs’ signify? Before ascertaining the scope and
anbit of the expression it would be worthwhile to briefly
narrate the raison d etre for prescribing this condition
Odinarily as. provided in s. 9 of the Code of G vi
Procedure all suits of a civil nature except suits of which
cogni zance is either expressly or inpliedly barred woul d be
triable by the courts set up for the purpose. If the dispute
is of acivil nature the forumis one or the other court set
up for the purpose. The State courts have been
102
set up for an easy access by persons who seek resol ution of
their disputes. They must be disputes of civil nature and
the cogni zance of which is not either expressly or inpliedly
barred. Civil <courts set up by (the State having defined
jurisdiction will be the forum for resolution  of such
di sputes. Ordinarily, therefore, whenever a dispute’ of a
civil nature arises the party claimng relief would approach
the court having jurisdiction to resolve the dispute. The
party against whomrelief is sought will be informed of the
cogni zance of the dispute being taken by the court and it
nmust cone forth and either concede that the dispute is
genuine in whole or in part or defend the action. Sonetines
a dispute as to jurisdiction, territorial or pecuniary, is
rai sed but apart from such specific exclusions clained by a
party civil courts are set up with the object of resolving
civil disputes. A forum thus may readily be avail abl e and
presuned to be easily accessible. This is the prescribed
node of access to justice. Arbitration Act carves out an
exception to the general rule that the forumfor resol ution
of civil disputes is the civil court having jurisdiction to
deal with the sane by providing that the parties to a
di spute by agreenent unto thenselves may choose a forum of
their choice for settlenent of disputes between them in
preference to the State Courts. Undoubtedly, for naking
these agreenents enforceable sanction of law is necessary.
That is the object underlying the Act. Industrial revolution
bri ngi ng into exi stence i nternational conmer ci a
transactions led to a search for finding a forum outside the
nmuni ci pal | aw courts involving protracted and dilatory |ega
process for sinple, uninhibited by intricate rules of
evidence and |egal granmar. This explains resort to foruns
for arbitration at international Ievel. No two contracting




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 20

parties are under any |legal obligation to provide for an

arbitration agreenent. If the parties enter into an
arbitration agreenent inplying that they would Iike that the
di sputes covered by the agreenment will be resolved by a

forumof their choice, the approach of the court nust be
that parties to the contract are held to their bargain. If
in breach or derogation of a solem contract a party to an
arbitrati on agreenent approaches the court and if the other
si de expeditiously approaches the court invoking the court’s
jurisdiction to stay the proceedings so that by this
negative process the court forces the parties to abide by
the bargain, ordinarily the court’s approach should be and
has been to enforce agreenents rather than to find | oophol es
therein. More often it is found that solem contracts are
entered into on the clearest understanding that any dispute
arising out of the contract

103

and covered by the contract. shall be referred to
arbitration. It nmay be that one or the other party may not
have entered into the contract in the absence of an
arbitration agreement. Therefore when in breach of an
arbitration agreenent a party to the agreement rushes to the
court, unless a clear case to the contrary is nmade out the
approach of the court should be to hold parties to their
bar gai n provi ded necessary conditions for invoking s. 34 are
sati sfied.

Arbitration Act prescribes various nethods by which an
arbitrati on agreenent can be enforced. Section 20 enables
parties to an arbitration agreenent to approach the Court in
the circunmstances therein nentioned for a direction that the
agreenent be filed in the court and on such agreenent being
filed the Court is enpowered to nake an order of reference
to the arbitrator. Provisions of Chapter IV provide for
arbitration in suits. Section 34 prescribes one other nethod
of enforcing arbitration agreenment” if a party to an
arbitration agreenent in breach of it approaches the court
and files a suit 1in respect of ‘a dispute covered by the
arbitrati on agreenent.

Section 34 prescribes a nmethod by which the other party
to the arbitration agreenent by satisfying the conditions
prescribed in s. 34 can enforce the arbitration agreement by
obtaining an order of stay of the suit. It is crystal clear
that once the suit is stayed the party who in breach of the
arbitrati on agreenent approaches the court for relief will
be forced to go to arbitration and thus the court by this
negative attitude of declining to proceed further with the
proceedi ngs brought before it would enforce the arbitration
agreement. In order, therefore, to satisfy the court that
the other party to the arbitration agreenment who woul d be
defendant in the suit is ready and willing to abide by the
arbitration agreenent and ready to take all steps- necessary
for the proper conduct of the arbitration, it nmust show that
it is not waiving or abandoning its right wunder the
arbitration agreenent or submitting to the jurisdiction of
the court thereby accepting the forum selected by the
plaintiff for resolution of dispute and acquiescing init.
In order to steer clear of this charge the provision is nmade
ins. 34 for an application by the party who is brought to
the court by the opposite party in breach of the arbitration
agreement to apply for stay before filing the witten
statenent or before taking any ot her steps in the
proceedi ng. This
104
expl ains the purpose and object underlying the provision
contained in s. 34.
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The contention and the resultant issue in dispute nust
now be neatly franed. The prinmary issue is: what action on
the part of the defendant who is sued in a court of |aw and
who has a subsisting valid arbitration agreenent with the
plaintiff, would constitute step in the proceeding so as to
disentitle him to stay of the suit which, if granted, would
enable him to enforce the arbitration agreenent ? Wuld
entering an appearance and contesting petition or notice of
notion for interlocutory order constitute such step in the
suit or proceedings as would disentitle the party to an
order under s. 34 ? The subsidiary point is, whether where
ina suit filed in a court, a prayer for an ex parte ad
interiminjunction is nade either by an application or by a
notice of notion or an application is nmade for appoi nt nent
of a receiver and either ex parte ad interiminjunction is
granted or ex parte receiver is appointed and the copies of
the pleadings and the —order are served upon the defendant,
if the defendant appears and requests the court either to
vacate the injunction or discharge the receiver or nodify
the orders ~without filing a witten statenment or maki ng an
application for filing a witten statenent to the plaint,
could he be said to have taken a step in the proceedi ngs so
as to disentitle himfromobtaining stay of the suit ?

Let the precedents rest for the tine being and | et an
attenpt be nade to ascertain the wunderlying intendnent in
enacting the condition in s. 34 which prescribes a node of
enforcing the arbitration agreement to the effect that if a
party to an arbitration agreenent comences an action the
other party to the agreement, if it desires to enforce the
agreement, may seek stay of the suit before either filing
witten statenent or taking other steps in the proceeding.
Odinarily the court would respect  the sanctity of
contracts. A valid arbitration agreenent between the parties
obliges both the parties to the agreenment to act according
to the terms of the agreement. A 'valid arbitration agreenent
envi sages resolution of dispute by a forumof the choice of
the parties and displaces the state courts. Odinarily, a
party to a valid arbitration agreement is not entitled
unilaterally to commit a breach of the agreenent or ignore
the agreement. Now, if a party to an-arbitration agreenent
has a dispute to be resolved arising out of the contract in
which the arbitration agreenment is |Incorporated and instead
of invoking the
105
arbitration agreenment by inviting the parties to appoint the
arbitrator it rushes to the court in breach of the agreenent
and files a suit, the other party is undoubtedly entitled to
enforce the agreement. True, the other party (is -equally
entitled to waive the benefit of the arbitration agreenent.
If the other party desires to waive the benefit ~of the
agreenment it can appear in the suit and contact the suit.
Such conduct would denonstrably show that both the parties
have waived the benefit flowing from the arbitration
agreement of getting the dispute between themresolved by a
forumof their choice. But if the first party in breach of
the agreement files a suit the other party to the agreenent
nmust have an option and opportunity to enforce the
arbitration agreenent. Section 34 prescribes a nobde and
met hod of enforcing the arbitration agreenent. Wen a party
to the agreement has filed a suit in breach of the agreenent
and the other party to the agreement is dragged to the
court, by staying the suit at the instance of the other
party so dragged to the court the first party consequently
woul d be forced to honour the arbitration agreement. But
before the other party to the arbitration agreenent is
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entitled to enforce the arbitration agreenent by stay of the
suit it nust disclose its unequivocal intention to abide by
the agreement and, therefore, s. 34 obliges such a party to
ask for stay of the proceedings before such a party takes
any steps which may unequivocally indicate the intention to
wai ve the benefit of the arbitration agreement. Abandonnent
of a right to seek resolution of dispute as provided in the
arbitrati on agreenent nust be clearly manifested by the step
taken by such party. Once such unequivocal intention is
decl ared or abandonment of the right to claimthe benefit of
the agreement becones mani fest fromthe conduct, such party
would then not be entitled to enforce the arbitration
agreenent because there i's thus a breach of the agreenent by
both the parties disentitling both to claimany benefit of
the arbitration agreenment. Section 34 provides that a party
dragged to the court as defendant by another party who is a
party to the arbitration agreenment nust ask for stay of the

proceedi ngs before filling the witten statenent or before
taking any other step in the proceedings. That party nust
si mul taneously show its readiness and willingness to do al

things necessary to the proper conduct of the arbitration
The legislature by making it nandatory on the party seeking
benefit of the arbitration agreenent to apply for stay of
the proceedings before filing the witten statenment or
before taking any ot her st eps in t he pr oceedi ngs
unm st akably pointed out that filing of the witten
statenent di scloses such conduct on
106
the part of the party as woul d unquestionably show that the
party has abandoned its rights wunder the arbitration
agreenment and has disclosed an wunequivocal intention to
accept the forumof the court for resolution of the dispute
by waiving its right to get the dispute resolved by a forum
contenplated by the arbitration agreenment. Wien the party
files witten statenent to the suit it discloses its
defence, enters into a contest and invites the court to
adj udi cate upon the dispute. Once the court is invited to
adj udi cate upon the dispute there is no question of then
enforcing an arbitrati on agreenent by forcing the parties to
resort to the forum of their choiceas set out ~in the
arbitration agreenent. This flows from the well settled
principle that the court would nornmally hold the parties to
the bargain (see Rampji Dayawala & Sons (P) Ltd. v. 1nvest
| mport). (1)

Apart from filing witten statenent, what ~ other step
did the legislature contenplate as being taken in the
proceedi ngs which would disentitle the party to the suit
fromobtaining stay of the proceedi ngs which woul d have the
effect of enforcing the arbitration agreement. . ? GCenera
words 'taking any other steps in the proceedings’ |just
follow the specific expression 'filing a witten statenent’
and both are used for achieving the sane purpose. Therefore,
the latter general expression nust be construed ejusdem
generis with the specific expression just preceding to bring
out the anbit of the latter Expression "witten statenent’
is a termof specific connotation ordinarily signifying a
reply to the plaint filed by the plaintiff. Therefore, the
expression 'witten statement’ in s. 34 signifies a specific
thing, namely, filing an answer on nmerits to the plaint
filed by the plaintiff. This specific word is followed by
general words ’'taking any other steps in the proceedings’.
The principle of ejusdem generls nust help in finding out
the inport of the general words because it is a well
established rule in the construction of statutes that
general terns followng particular ones apply to such
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persons or things as are ejusdem generis wth these
conprehended in the | anguage of the legislature. In Ashbury
Railway Carriage & Iran Co. v. Riche, (2) the question of
construction of the object of a Conpany: ’'to carry on
busi ness of nechani cal engineers and general contractors’,
cane in for consideration and

107
it was said that the generality of the expression 'genera
contractors’ was linmted to the previous words 'nmechanica

engineers’ on the principle of ejusdem generis. Filing of
the witten statenment would disentitle the party from
seeking enforcement of arbitration agreenment by obtaining
stay of proceedings because it is such an act on behal f of
the party entitled to enforce the arbitration agreenent
whi ch woul d discl ose unequi vocal intention of the party to
give up the benefit of the arbitration agreenent and accept
the nethod in preference to the one set out in the
arbitration agreenent ~ to the one adopted by the other party
by filing ' the suit and get the dispute adjudi cated upon by
the machinery of the court.” If this is the underlying
i ntendnment _in providing that application for stay of the
proceedi ngs must be filed before the filing of the witten
statement, the same conclusion must foll ow when instead of
filing the witten statenent the party has taken sone other
step in the proceedings. That sonme other step nust
i ndi sputably be such step as would nmanifestly display an
unequi vocal intention to proceed w.th the suit and to give
up the right to have the matter disposed of by arbitration

Each and every step taken in the proceedi ngs cannot cone in
the way of the party seeking to enforce the arbitration
agreenment by obtaining stay of proceedings but the step
taken by the party nust be such stepas would clearly and
unm st akebly indicate an intention on'the part of such party
to give up the benefit of arbitration agreenent 'and to
acqui esce in the proceedi ngs conmenced agai nst the party and
to get the dispute resolved by the court. A step taken in
the suit which would disentitlethe party from obtaining
stay of proceeding nmust be such step as would display an
unequi vocal intention to proceed wth the suit and to
abandon the benefit of the arbitration agreenment ~or the
right to get the dispute resolved by arbitration

If the step in the proceedings contenplated by s. 34
nust be such step as would clearly, wunanbiguously and
unequi vocal |y disclose the intention of the party takingthe
step to give up the benefit of the arbitrati on agreenent or
its right of getting the dispute resolved by arbitrati on and
to acqui esce in the methodol ogy of resoluution of di spute by
court, would an appearence in the suit for| contesting
interlocutory applications such as application for
appoi ntnent of receiver or ex parte ad interiminjunction
mandatory or prohibitory, and contesting the same be a step
whi ch woul d disclose an unequivocal intention to proceed
with the suit and to give up the benefit
108
of the arbitration agreenent ? That is the controversy in
the appeal before us.

Arbitration agreenment generally provides for resolution
of disputes either present or future by a forum of the
choice of the parties. Odinarily, arbitration agreenent
finds its place in contracts. Apprehending that while
preform ng contract sone disputes nmay arise, care is taken
to incorporate an arbitration agreenent in the contract
itself prescribing the forum for resolution of such
di sputes. To illustrate, partnership contracts incorporate
arbitration agreenent for resolution of disputes arising out
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of the contract of partnership. Building contracts these
days incorporate arbitration agreenents. I nternationa
conmer ci al transacti ons al so i ncor porate arbitration

agreements. The purpose underlying entering into arbitration
agreement is to provide for resolution of disputes arising
fromthe contract between the parties. Now, if a party to an
arbitration agreenent files a suit seeking relief in respect
of disputes arising fromthe contract the other party to the
agreenment can either waive the benefit of the arbitration
agreement and acquiesce in the suit or enforce the
arbitration agreenent. Such conduct has specifically to be
inrelation to disputes covered by arbitration agreement.

But if a party to an arbitration agreenent files a suit and
si mul taneously noves an interlocutory application such as an
application for appointment of receiver, usually to be found
in suits for dissolution of partnership and rendering
accounts, or for ~an interim-injunction to ward off a
threatened or continuing breach  of contract, irreparable
harm woul d be suffered by the other party to the arbitration
agreenment if it cannot contest the interlocutory application
on the pain of abandoning the Dbenefit of arbitration
agr eenent . A concrete i I'Tustration woul d be bot h
illumnating and convincing. In a suit for dissolution of
partnership and accounts an application for appointment of
receiver as also /an application for /interim injunction
restraining the defendant from using the partnership goods
or assets for continuing the business are filed. The court
passes ex parte interimorder and issues notice calling upon
the defendant to show cause why the sane shoul d not be made
absolute. In a running  business appointnent of a receiver
woul d thoroughly dislocate the business and an injunction
would bring to standstill the flourishing business. |If the
def endant appears and contests the application for
appoi ntnent  of receiver as al'so the application for
i njunction, could he be said to display an unequi voca
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intention to give up the benefit of the arbitration
agreenment and to acquiesce in the suit ? The dispute between
the parties is whether the partnership should be dissol ved
as per the contract of partnership. Interim injunction
application or application for appoi ntnment of receiver have
nothing to do directly or substantially wth the terns of
the partnership. The main or substantial dispute will be
covered by the plaint filed in the suit. Incidenta

proceedi ngs for appointnment of receiver ~or for interim
injunction are for the protection either of the property or
the interests of the parties. Now, when ex parte orders are
obtained on ex parte avernments the other party cannot be
precluded from com ng and pointing out that no case i's made
out for granting interimreiief. It would be too cunbersone
to expect the party first to apply for stay and then invite
the court wunder s. 41 (2) of the Act to vacate the
i njunction or to discharge the receiver. Gving the
expression 'taking any other steps in the proceedi ngs" such
wi de connotation as naeking an application for any purpose in
the suit such as vacating stay, discharge of the receiver or
even nodifying the interim orders would work hardship and
woul d be inequitous to the party who is willing to abide by
the arbitration agreement and yet be forced to suffer the
inequity of ex parte orders. Therefore, the expression
"taking any other steps in the proceedings’ nust be given a
narrow neaning in that the step nust be taken in the main
proceeding of the suit and it nust be such step as would
clearly and wunanbi guously manifest the intention to waive
the benefit of the arbitration agreement and to acqui esce in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 20

the proceedings. Interlocutory proceedings are incidental to
the main proceedings. They have a life till the disposal of
the main proceeding. As the suit or the proceeding is likely
to take sone tinme before the dispute in the suit is finally
adj udi cated, more often interim orders have to be nmade for
the protection of the rights of the parties. Such
i nterlocutory proceedi ngs stand i ndependent and al oof of the
mai n di spute between the parties involved in the suit. They
are steps taken for facilitating the just and fair disposa

of the main dispute. Wen these interlocutory proceedi ngs
are contested it cannot be said that the party contesting
such proceedi ngs has displayed an unequivocal intention to
wai ve the benefit of the arbitration agreenent or that it
has submitted to the jurisdiction of the court. Wen ex
parte orders are nade ~at the back of the party the other
party is forced to cone tothe court to vindicate its right.

Such conpul sion cannot di scl ose an unanbi guous intention to
gi ve up the benefit of the arbitration
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agreenent'. ~Ther ef ore, taking any other steps in the
proceedi ngs must be confined to  taking steps in the
proceedi ngs for resolution of the substantial dispute in the
suit. Appeari ng and contesting t he interlocutory
applications by seeking either vacation t her eof or
nodi fication thereof cannot be said to be displaying an
unanbi guous intention to acquiesce in the suit and to waive
the benefit of the arbitration agreement. -Any other view
woul d both be harsh' and inequitous ~and contrary to the
underlying intendment = of the Act. The first ‘party which
approaches the court and seeks an ex parte interimorder has
obviously cone to the court-in breach of the arbitration
agreenment. By obtaining an ex parte order if it forces the
other party to the agreenment to suffer the order, or by
nerely contesting be inputed the-intention of waiving the
benefit of arbitration agreement, it would enjoy an
undeserved advantages. Such could not be the wunderlying
purpose of s. 34. Therefore, iniour opinion, to effectuate
the purpose wunderlying s. 34 the narrow construction of the
expression 'taking any other steps. in the proceedi ngs’ as
herei n-above set out appears to advance the object and
purpose underlying s. 34 and the purpose for which the Act
was enact ed.

Havi ng exam ned the contention on the |Ianguage of the
statute, the setting in which it is placed, the underlying
i ntendnment and the purpose it seeks to serve, let us turn to
precedents. There is a clear cut cleavage and di vergence of
opi ni on anongst various H gh Courts. Allahabad, Bombay and
| ater decisions of Calcutta Hgh Court, Gujarat, Madhya
Pradesh and Rajasthan H gh Courts have taken the view that
appearing and contesting interlocutory application is not a
step taken in the proceedings so as to disentitle the party
fromtaking benefit of the arbitrati on agreenent by seeking
stay of the suit. On the other hand, earlier decisions of
Cal cutta Hi gh Court, Del hi and Madras Hi gh Courts have taken
a contrary view.

In Bonbay there has been a reference to a practice
conmended to us by M. Sorabji, Ilearned counsel for the
respondent that to avoid the pitfall of s. 34 even while
contesting an interlocutory application the party seeking to
enforce the arbitration agreenent nmnust enter appearance
under protest. This practice not only does not conmend to
us, but way back in Nuruddin
111
Abdul hussei n v. Abu Ahmed Abdul Jalli, (1), Tendol kar, J. has
rejected it as one of the doubtful legal inport and utility.
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One nust construe the section on its own | anguage keeping in
vi ew t he purpose and object of the enactnent. One cannot add
to the requirement by introducing a practice brought into
vogue by Solicitors in Bombay, when no such practice exists
el sewhere in the country. Section 34 is even invoked in
rural backward areas. The highly skilful solicitor’s
draf t manshi p cannot provide as escape route to an unwary
litigent. W are, therefore, not disposed to accept the
suggestion that in order to avoid any pitfall of being
denied the benefit of arbitration agreement the party
seeking to enforce the agreenent nust enter an appearance
under protest because we affirm what Tendol kar, J. has said.
It reads as under:

"It appears to ne therefore that the addition of
the words ’'under protest’ to an appearance filed
in court in cases not covered by O 30, RS. Civi
P.C., is nmeaningl ess when neither the jurisdiction
of the Court nor the validity of the wit or
service i.s challenged. It is not chall enged where
a defendant files an appearance under protest
under the prevailing practice because he desires
to apply for ~stay  under the Arbitration Act.
Therefore, whatever my be the reason for the
practice which has grown up, it seens to nme clear
that there is no obligation on the defendant to
follow this practice of doubtful import and
utility  and he is at liberty to file an
uncondi ti.onal appearance.”

Before we turn to the only decision of this Court in
State of Utar Pradesh v. Janki® Saran Kailash Chandra, (2)
which at one stage was expected to resol ve the controversy,
we nmay briefly refer to the decisions of the various Hi gh
Courts to which our attention was drawn.

W would first refer to the  decisions which take the
view that appearing to contest interlocutory application
either for vacating the interimorders or nodification of
the same does not constitute a

(1) AIR 1950 Bom 127.

(2) [1974] 1 S.C R 31.
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step in the proceedi ngs which would disentitle the party to
an order of stay wunder s. 34. In Nuruddin Abdul hussein

(supra) learned single judge of the Bonbay Hi gh Court held
that the true test for determ ning whether an act is a step
in the proceedings is not so much the question as to whether
it is an application-although, of course, that would be a
satisfactory test in many cases-but whether the act displays
an unequi vocal intention to proceed with the suit and to
give up the right to have the matter disposed of by
arbitration. In reaching this conclusion the Court relied
upon Ford’'s Hotel Co. v. Bartlett,(1) where Lord Shand
observed as under;

"...this appears to me to have been in effect an
abandonnent of the proposal to have the subject of the
cause di sposed of by arbitration”.

The contention t hat when t he def endant filed an
uncondi ti onal appearance, presunably having reference to the
practice that had grown up in Bombay H gh Court of
appear ance under protest. it was a step in the proceeding as
contenmpl ated by s. 34 was negatived and stay was granted. In
Sansar Chand Deshraj, (supra) a Division Bench of the Madhya
Pradesh Hi gh Court approved the decision in Nuruddin
Abdul hussein, and held that mere filing of a reply to an
application for interimrelief by way of appointnent of a
receiver or for issue of an injunction does not constitute a
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step in the proceeding which would indicate that there is in
ef fect abandonnment of the proposal to have the subject of
cause disposed of by arbitration. It nmay be pointed out here
that the Division Bench decision of the Madhya Pradesh High
Court which was in terms binding on the | earned Judge of the
Hi gh Court, and it was specifically submtted to us that
even though the attention of the |earned judge was invited
he neither referred to it nor distinguished it. Tines
wi t hout number this Court has observed that considerations
of judicial propriety and decorumrequire that if a |learned
single Judge hearing a matter is inclined to take the view
contrary to the earlier decision of a Division Bench of the
same High Court, it would be judicial inpropriety to ignore
that decision but after referring to the binding decision he
may direct that the papers  be placed before the Chief
Justice of the High Court to enable him to constitute a
| arger Bench to exam ne the question. Judicial Comty
(1) [1896] A.C 1.
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demands t'hat a binding decision to which attention has been
drawn shoul d neither be i gnored nor overlooked (see

Mahadeol al Kanodia v. The Adnministrator GCeneral of West
Bengal , (1) Shri Bhagwan & Anr v. Ram Chand & Anr., (2) and
State of Cujarat v. Ranprakash P. Puri & O's). (3).

I n Anandkurmar / Parmanand Kejriwala & Anr. v. Kanal adevi
Hiralal Kejriwal,(4) ~a Division Benchof ‘the Bonbay High
Court approved the decision of the l'earned single judge in
Nuruddi n Abdul hussein and observed that the test of making
an application being styled asthe step in the proceedings
is neither a sole test nor a conclusive test and what is
such a step in the proceedings has been settled by the
deci si on of Tendol kar, J. The defendant having filed
appear ance under protest and reserved the right to nove the
Court for referring the dispute to arbitration, contested
the notice of notion taken out-for appointment of receiver
and injunction in both of which ex parte order was made
woul d not constitute a step in (the proceedings as would
disentitle the defendant to an order under s.34.

In Queens College Kanetra & Anr. v. The  Coll'ector,
Varanasi & Os.,(5) the defendant first applied for stay of
proceedi ngs under s. 34 and after the court granted stay of
proceedi ngs requested the court that the ex parte ad interim
i njunction be vacated. Two objections were taken on- behalf
of the plaintiffs to this request of the defendant. One
being that when the suit is stayed the court has no
jurisdiction to deal with any part of the suit and secondly
that if the application for ad interiminjunction had been
contested before obtaining stay of the suit it would have
been a step in the suit and the defendant woul d not have
been entitled to an order for stay of the suit/ and,
therefore, his action constituted a step in the proceedi ng.
The Court negatived both the contentions and observed that
there could be no doubt that the act of the defedant to get
an ex parte order of injunction vacated does not indicate an
unequi vocal intention to proceed wth the suit and to give
up the right to

(1) [1960] 3 SCR 578.

(2) [1965] 3 S.C R 218 at p. 228.

(3) [1970] 2 S.C. R 875.

(4) AIR 1970 Bom 231.

(5) AIR 1974 All. 134.
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have the matter disposed of by arbitration. In reaching this
conclusion the Court approved the decision of the Madhya
Pradesh High Court in Sansarchand and the decision of the
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Punjab Hi gh Court in Ms. Charandas & Sons v. Ms. Harbhajan
Si ngh Hardit Singh. (1)

In Sri  Ram Shah v. Mastan Singh & Os.,(2) a Division
Bench of Allahabad H gh Court approved the decision in
Queens Col | ege Kanetra.

In Biswanath Rungta v. Oriential Industrial Engineering
Co. Pvt. Ltd. & Os.,(3) a learned single Judge of the
Calcutta High Court after referring to the decision of this
court in Janki Saran Kailashchandra held that when the
def endant sought to circunvent the ex parte injunction
obtained by the plaintiff he could not be said to have taken
such a step in the proceeding as would disentitle himto a
relief under s. 34.

In Stata of GQujarat & Os. v. The Granshyam Salt
Wirks. (4) a |learned single Judge of the Gujarat H gh Court
accepted the Allahabad, Punjab and Madhya Pradesh deci si ons
as laying down the correct |aw and dissented fromthe view
raken in the earlier Calcutta and Madras cases. The | earned
judge was of the viewthat appearing and contesting an
interi minjunction application would not constitute such a
step as would disentitle the defendant to an order under s.
34. Wiile reaching this conclusion he observed that the
guestion as to interim relief is decided only on the basis
of the prima facie  case and nothing is decided finally. In
such a case, therefore, to prevent a defendant from
contesting the interimapplication on the pain of losing his
right to get the dispute decided by arbitration may, in a
gi ven case, work injustice, and a functional approach in the
matter of interpretation of the relevant words is called
for.

In Arjun Agarwalla v. Baidya Nath Roy & O's.,(5) a
| earned single Judge of Calcutta H gh Court-did not follow
the earlier Calcutta decisions in view of the decision of
this Court in Janki

(1) AIR 1952 Punj. 109.

(2) AIR 1970 All. 288.

(3) AIR 1975 Cal . 222.

(4) AR 1979 C@uj. 215.

(5) Al.R 1980 Cal. 354.
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Saran’s case and agreed with the decision in- Biswanaih
Rungta’' s case.

In Ms. Bhonrilal Hralal & Os. v. Prabhu Dayal &
Anr.,(1) a learned single Judge of the Rajasthan H gh Court
after a review of large nunber of decisions agreed with the
Al'l ahabad, Bonbay and Madhya Pradesh and later Calcutta
deci sions and hel d t hat appeari ng to cont est an
interlocutory application is not a step in the proceedings
as would disentitle the defendant to an order under s. 34.

W would now refer to the set of decisions which take
the contrary view. In Subal Chandra Bhur v. M. ‘lbrahim &
Anr.(2) SR Das, J., after referring to Ives & Barker v.
WIllans,(3) and two earlier decisions of the Calcutta Hi gh
Court concluded that in order to constitute a step in-the
proceedi ngs the act in question nust be: (a) an application
nade to the Court either on summons; or (b) such an act as
woul d indicate that the party is acquiescing in the nethod
adopted by the other side of having the disputes deci ded by
the Court. The second test is beyond question invariably
foll owed because if the party entitled to the benefit of
arbitration agreenent by taking such step in the suit
indicates that it is acquiescing into the nmethod adopted by
the other side for resolution of dispute, such party cannot
at a later stage seek to enforce the arbitrati on agreenent
by praying for stay of the suit. But with respect, nerely
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nmaki ng some applications in the suit w thout exam ning the
purpose, object and inplication of making the application
woul d not always constitute such step as would disentitle
the party nmaking such application fromseeking relief under
s. 34 on the short ground that by nmerely meking the
application it has either abandoned its right to enforce the
arbitration agreenent by praying for stay of suit or has
acqui esced into the node adopted by the opposite party for
resol ution of dispute. Every application by a party in the
suit has to be exami ned keeping in view the purpose and the
object in making the application and what does the conduct
of the party making the application disclose. After
fornul ating the aforenentioned test the

(1) AIR 1980 Raj. 9.

(2) AIR 1943 Cal . 484.

(3) [1894] 2 Ch. 478.
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| earned judge proceeded to apply the test to the facts
before him with which we are not concerned. This decision
was followed by the sane High Court in Anritraj Kothari wv.
Col cha Financiers,(1l) and it was~  observed that it is
difficult to make a distinction between filing a witten
statement in suit and filing an opposition to an
interlocutory application in that suit-both of them are
"taking step in the suit’. The decision in Sansarchand
Deshraj was dissented from |t may, however be pointed out
that in the later decisions in Biswanath Rungta and Arjun
Agarwal la, the same' H gh Court after referring to the
af orementi oned two decisions took the contrary view for
which reliance was placed on the decision of this Court in
Janki Saran’s case. The test fornulated by the Calcutta Hi gh
Court in the recent decisions is that the step which would
disentitle the defendant from taking the benefit of s. 34
must be such step wunequivocally showing that the party had
acqui esced in the node of resolution of the dispute adopted
by the other side or had abandoned- its right to enforce the
arbitration agreenent. It was further observed that if an
injunction is obtained or a receiver is appointed or a
prayer to that effect is nade, any step taken to get the
order vacated or circunscribe the injunction wthout in any
way touching wupon the nmain dispute in the plaint would not
be such a step as would disentitle the party from obtaining
stay of the proceedings. To that extent the earlier Calcutta
viewis whittled dowmm and the | ater decisions have adopted
the trend of decisions in other Hi gh Courts:

The earliest decision of the Madras Hgh Court is P
Gannu Rao v. P. Thiagaraja Rao & Anr.(2) Examining the anbit
of the expression 'taking step in the proceedings’, it was
held that if something is done by the party concerned which
isin the nature of an application to the court it wll
necessarily come under the category of a step in the
proceedi ngs. After forrmulating this test the Court held that
when ex parte interim injunction was served upon the
def endant and the def endant appears and prays for
nodi fication of the injunction it constitutes a step in the
proceedi ngs which would disentitle himfrom obtaining stay
of the suit. In reaching this conclusion the Court anobngst
others placed reliance on the decision of Das, J. in Suba
Chandra Bhur’'s case. The Madras Hi gh Court

(1) AI.R 1966 Cal. 315.

(2) AI.R 1949 Mad. 582.
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has consistently followed this viewin Ms. Bortes S.A v.
Astouic Conpania Naviors S.V.,(1) & S. Ramalingam Chettiar
v. S. Sarveswaran & Os.(2)
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The Del hi Hi gh Court in Ms. Dadri Cenent Co. & Anr. v.
Ms. Bird & Co. Pvt. Ltd.,(3) after referring to a large
nunber of decisions but particularly the Madras cases and
early Calcutta cases ultimately based the decision on the
facts of the case. The Court distinguished the decision of
the Madhya Pradesh High Court in Sansarchand Deshraj’s case
observing that that is the decision based on the facts of
that case. The Del hi H gh Court has not addressed itself to
the controversy under discussion

In Kunta Malla Reddy v. Soma Srlnivas Reddy & Os., (4)
It was held that the expression ’'steps in the proceedings’
ins. 34 also conprehends step in interlocutory proceedi ngs
al so. In reaching this conclusion reliance was placed on the
deci si ons of the Madras Hi gh Court.

A review of these precedents would unm stakably
indicate that the trend of the authorities points in the
direction of not treating every application made in the suit
as a step in the proceedi ng nor entering appearance with a
viewto contesting the petition for interimrelief such as
i njunction or appointnment of receiver as being steps in the
proceedi ngs. Therefore, w'th respect, the decisions taking
the contrary view do not comrend to us.

It is at this stage that we nust refer to the decision
in Janki Sarcn’s case in some detail. In that case Jank
Saran Kail ashchandra filed a suit against State of U P. and
Di vi sional Forest Oficer, Bijnor for recovery of danages
all eging breach of contract. The summons in-the suit issued
to the State of U P. was served on the District Governnent
Counsel . On Septenmber. 2, 1966, the District. CGovernnent
Counsel filed an appearance slip in the Court and al so put
in a formal application praying for one nonth’s tine for the
purpose of filing witten statenent. On Cctober 1, 1966 the
District Governnent Counsel filed an application under s. 34
of the Act pleading that there was an arbitration clause in
the contract

118
bet ween parties to the suit and/ the State of U P. being
willing to refer the matter to arbitration the suit should

be stayed. The trial court granted the notion for stay of
suit. On appeal the Hi gh Court held that the action of the
District CGovernnent Counsel in applying for tine to file the
witten statenent amounted to taking—a step in-the
proceedings within the nmeaning of s 34 of the Act, and set
aside the order of the trial court and rejected the request
for stay of proceedings. State of U P. approached this Court
against the order of the Hgh Court. Rejecting the appea
this Court observed as under:
"To enable a defendant to obtain an order staying
the suit, apart from other conditions nentioned in s.
34 of the Arbitration Act, he is required to present
his application praying for stay before filing his
witten statenent or taking any other step in the suit
proceedings. In the present case the witten statenent
was indisputably not filed before the application for
stay was presented. The question is whether any other
step was taken in the proceeding as contenpl ated by s.
34, and it is this point with which we are directly
concerned in the present case. Taking other steps in
the suit proceedi ngs connotes the idea of doing
something in aid of the progress of the suit or
submitting to the jurisdiction of the Court for the
pur pose of adj udi cation of the nerits of t he
controversy in the suit"’
The view herein taken not only does not run counter to the
view we have taken but in fact clearly supports the view
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because the pertinent observation is that taking step in the
proceedi ng which would disentitle a party to obtain a stay
of the suit must be doing sonething in aid of the progress
of the suit or subnmitting to the jurisdiction of the court
for the purpose of adjudication of the nerits of the
controversy in the suit. In other words, the step nust
aecessarily manifest the intention of the party to abandon
or waive its right to go to arbitration or acquiesce in the
di spute being decided by court. In fact, the view taken in
this case should have quelled the controversy but it
continued to figure in one formor the other and that is why
we have dealt with the matter in detail
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In this context it is advantageous to refer to the
provision contained in s. 4 of Arbitration Act, 1950, of the
United Kingdom It provides that in order to be eligible to
obtain stay of proceedings the defendant must have taken no
steps in the proceedings after appearance. Analysing what
constitutes step inthe proceedings, inter alia, it has been
hel d that the filing of “affidavits in answer to an
application by the plaintiff for appointnment of receiver
does not anmount to taking a step in the proceeding (see
Zalinoff v. Hammond(1l) referred to in Halsbury' s Laws of
Engl and, 4th End, Vol. 2, para 563 note 12). Russell on
Arbitration, 19th /Edn., page 183, under the heading "steps
held not to be in the proceedings", notes that filing
affidavits in reply to plaintiff’s affidavits in support of
a notion for a receiver in a partnership action is not a
step in the proceedings. There-are 5-6 other situations
noti ced by the author which, when individually analysed,
would show that the steps taken with reference to
interlocutory proceedings are ordinarily not held as steps
in the proceedings.

Having thus critically exam ned both on principle and
precedent the neaning to be given to the expression 'taking
steps in the proceedings,” we are clearly of the view that
unless the step alleged to have/  been taken by the party
seeking to enforce arbitration agreenent is such as would
di spl ay an wunequivocal intention to proceed with the suit
and acqui esce in the method of resolution of dispute adopted
by the other party, nanely, filing of the suit and thereby
i ndicate that it has abandoned its right wunder the
arbitration agreenent to get the dispute resolved by
arbitration, any other step would not disentitle the party
from seeking relief wunder s. 34. It ~my be clearly
enphasi sed that contesting the application for ~interim
injunction or for appointnent of a receiver or for interim
relief by itself w thout anything nore would not constitute
such step as would disentitle the party to an order under s.
34 of the Act.

Reverting to the facts of this case it is crystal clear
that the defendants had taken no steps in the proceedings
which would disentitle them to a relief under s. 34. Suit
was filed on June 1, 1981, inpleading tw defendants, Food
Corporation of India 1st defendant and Shyam Narai n N gam
2nd defendant, being the District Manager of the 1st
def endant Corporation. Alongwith the plaint a notice of
noti on was taken out for ex parte ad interim
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i njunction. The Court issued notice on the notice of notion
and nmade it returnable on the next day, i.e. June 2, 1981

Wien the matter was placed on Board of the Court on June 2,
1981, the proceedings show that the District Manager, 2nd
Def endant was served and appeared t hrough Advocate Shri N. K
Modi . Defendant 1 was shown absent with an endorsenent 'the
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summons showi ng service not received back’. Then conmes what
transpired on that day as disclosed in the proceedings of
the day. The same may be extracted:
"“Shri  Modi filed Vakalatnama  on behalf of
def endant No. 2 and prayed for time for reply and
argunents to the plaintiff’s application for
temporary injunction. Plaintiff’s counsel has no
obj ection. Therefore, request is accepted.
For reply argunents and awaiting service on 3rd
June 1981."
On June 3, 1981, an application for stay of suit was made on
behal f of the 1st defendant under s. 34. Ex facie, the
proceedi ngs did not disclose any step having been taken by
the 1st defendant in the proceedings as would disentitle it
to an order under s. 34. 2nd defendant was inpleaded in his
of ficial capacity. Assuming the application of the 2nd
def endant for filing “reply ~to the interim injunction
application also binds the 1st defendant though it was not
served with the summons yet an application seeking tinme to
file reply “to an interiminjunction application cannot be
said to be a step in the proceedings as would display an
unequi vocal intention to proceed with the suit or would
di scl ose that the ~defendants had acquiesced into the
resol ution of dispute by the court or had abandoned the
rights under the arbitrati on agreenent.

The | earned judge also negatived the prayed for stay
for the additional reason that the 1st defendant had not
conplied with another condition for relief under s. 34. The
| earned judge found that in the application for stay the
applicant had not -stated that at the “time when the

proceedi ngs were comenced it was ready and willing to do
all things necessary to the proper conduct . of the
arbitration and still remains ready and wlling to do the
same. The | earned judge held after referring to the

avernents in the application for stay that there is no
averment to
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that effect. Plaintiff contesting the application had not
raised this contention before the trial court and the first
appel l ate court and that becones evident from what the
| earned judge has stated in the judgnent that ~both the
courts have not taken into account this aspect of the case
at all. Cbviously the learned judge ought not to have
permtted the contention while hearing a revision petition
under s. 115 of the Code of Civil Procedure. But apart from
this, the finding of the learned judge is contrary to
record. The application for stay was read over to us and a
copy was submtted for our perusal. In para 2 of. the
application it is clearly stated that 'the defendant is
ready and willing (ichhuk) for this purpose. It appears that
the original application was in Hindi. The inportant word
used in the application is ichhuk which, it was ‘agreed,
would rmean ready and wlling. It is followed by the
expression 'for this purpose’ which would inply that the Ist
def endant was always ready and willing to proceed with the
arbitrati on when conmenced and is showmn to be ready and
willing at the tine of applying for stay. Therefore, the Ist
def endant had conmplied with the requirenent of his readiness
and willingness to go to arbitration. Therefore, the |earned
judge was «clearly in error in interfering with the order of
the trial court confirmed by the Ist appellate court on this
ground al so.

Accordingly we hold that the | earned judge of the High
Court was clearly in error in interfering with the order
made by the trial court and confirmed in appeal granting
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stay of the suit. The judgnent of the Hgh Court is
accordingly set aside and the one nmade by the trial court

and confirnmed in appeal is restored with no order as to
costs.
P.B.R Appeal al | owed.
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