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S.B. SINHA, J -

The scope and anbit of judicial reviewvis-‘-vis availability of
alternative remedy is in question in this appeal which arises out of a
judgnent and order dated 29.04.2004 passed by a Division Bench of the
H gh Court of Bombay in Wit Petition No.830 of 2004 whereby and
wher eunder the wit petition filed by the Appellant herein was dism ssed in
l'imne.

The Appel | ant herein and one Snt. Binmladevi T. Obhan, who were
partners in 'Ms Tilak Autonpbiles’ and the Respondent herein entered into
a deal ership agreenent.  Adm ttedly the said agreenent was term nated by
the Respondent herein by a notice dated 19.03.2004 in ternms of C ause 55
of the said agreenent which reads thus :

"55. Not wi t hst andi ng anything to the contrary herein
contai ned, the Corporation shall be at'liberty to termnate
this Agreement forthwith upon or at any tinme after the
happeni ng of any of the follow ng, nanely :-

(A If the Dealer shall commit a breach of any of 'the
covenants and stipul ations contained in the

Agreenent, and fail to remedy such breach within

four days of the receipt of a witten notice fromthe
Corporation in that regard;

(B) Upon

(i) The death or adjudication as insolvent of the
Deal er, if he be an individual

(ii) The dissolution of the partnership of the
dealers firmor the death or adjudication as

i nsol vent of any partner of the firmif the

Deal er be a firm

(iii) The |iquidation, whether voluntary or
ot herwi se or the passing of an effective
resolution for the winding up, if the dealer
be a conpany or a co-operative society."

According to the Respondent, the said agreenment cane to an end on
the death of the said Binladevi. However, the deal ership was allowed to
continue having regard to a representati on made by the Appellant herein that
the firmhad certain outstandings in the market which were in danger of
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becom ng unrecoverable, 'if the supplies were suddenly stopped’. The
Respondent agreed to continue supplies to the Appellant on purely ad hoc
basi s.

The Respondent alleging violation of various conditions of the said
agreement, namely, (1) |ow sales volunme of the deal ership; (2) sales
performance; (3) dry outs at the outlet; and (4) no active
interest/participation in operation of the deal ership, issued a show cause
noti ce dated 20.12.2002 as to why suitable action should not be taken for
gross violation of clauses 9, 42, 44 and 55(a) of the said deal ership
agreement dated 09. 02. 2000.

A further notice was issued to the Appellant by the Respondent on
7.11.2003 drawing its attention to the defaults made by her and warned that
any future default would be viewed seriously and very stringent action wll
be taken. Thereafter, allegedly a further default occurred and, thus, on the
grounds stated in the notice dated 20.12.2002 as al so on the ground of
defaul t, the agreenent was termnated in terns of a notice dated
19. 03. 2004.

The Appel | ant contended that on 19.03.2004 itself at about 5.00 p.m ,
the staff menbers of the Respondent along with the police authority forcibly
entered the prenmises of the partnership firmand while handing over the said
notice, the staff nenbers thereof were forcibly ousted fromthe business
prem ses.

The wit petition filed by the Appellant herein, as noticed
herei nbefore, was dismissed in |limne by the inpugned order

M. Uday Uresh Lalit, thelearned Senior Counsel appearing on
behal f of the Appellant, at the outset drew our attention to the subsequent
events which took place, nanely, that referral of the disputes and
di fferences between the parties were referred to an arbitrator on 07.06. 2004
and consequent passing of a consent award by himwhich reads as under

"In terns of statenent of settlenent dated Decenber 15,
2004, | pass the award as follows :

5.1 Net payabl e amount of Rs.431416.39 as agreed to
by both the parties plus interest of Rs.33170/- from
1.4.04 till 31.12.04 aggregating to Rs.464586/ -

shal | be paid by the Respondent to the Cainmant.

5.2 In view of the financial difficulties of the
Respondent, the above anpunts shall be paid.in 5
installments with the first installment conmencing
inthe first week of Jan. 05 and the | ast installnent
to be paid in the | ast week of March 05.

5.3 Interest at the rate of 12% per annumw || be payable
for any default i.e. amount outstanding to be paid- as
31st March, 05 by the Respondent to the C ai mant.

5.4 Al the clainms of both the C aimant and the
respondent which are contrary to or other than the
aforesaid terns of settlenent are rejected

5.5 The award is given without prejudice to any rights
and contentions in respect of Special Leave

Petition pending with the Hon’ bl e Suprene

Court."

M. Lalit would contend that the Hi gh Court committed a manifest
error in dismssing the said wit petitionin limne on the prem se that there
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existed an arbitration clause in the agreenent, wi thout considering the

guestion that the arbitrator had no jurisdiction to pass an award in relation to
the said second prayer made by the Appellant herein, nanely, restoration of
possession to her by the Respondent.

The | earned counsel would submit that a public |aw renedy cannot be
held to be not available to a person aggrieved only on the ground of
exi stence of an arbitration clause; although fundanental right at the hands of
the State is alleged to have been breached. It was further submtted that
fromthe chain of events, it would appear that the Respondent had condoned
the | apses on the part of the Appellant in the matter of alleged violations of
the conditions of the agreenent and only insisted on paynent of the alleged
dues in ternms of its notice dated 07.11.2003 . It was urged that in terns of
clause 9, the Appellant was entitled to three nonths’ notice. |n support of
hi s af orenmenti oned contentions, M. Lalit placed strong reliance on E
Venkat ari shna vs. Indian O1 Corporation and Another [(2000) 7 SCC 764],
Indian O 1 Corporation Ltd. vs.- Anritsar Gas Service and Qthers [(1991) 1
SCC 533], Harbansl al Sahnia and Another vs. Indian G| Corporation Ltd.
and Anot her (2003) 2 SCC 107]; and State of H P. and Others vs. Qujarat
Ambuj a Cenent Ltd. and Another [2005 AlR SCW 3727]

M. L. Nageshwara Rao, the |earned Senior Counsel appearing for the

Respondent, on the other hand, would contend that as the Hi gh Court

exercises a discretionary jurisdiction under Article 226 of the Constitution of
India; refusal to entertain a wit petition on the ground of existence of an
alternative renmedy should not be interfered with by this Court. The |earned
counsel submitted that the agreenment having stood term nated by reason of

the death of one of the partners, the petitioner was not entitled to claimany
right of property in the prem ses in question and in that view of the matter
this Court should not interfere with the inpugned order. M. Nagheshwara

Rao, in this behalf, placed strong reliance on The State of Uttar Pradesh vs.
Mohamad Nooh [1958 SCR 595]; A. V. Venkat eswaran, Coll ector of

Cust ons, Bonbay vs. Ranthand Sobhraj Wadhwani and Another [1962 (1)

SCR 753]; State of U P. and Ot hers vs. Bridge & Roof Conpany (I ndia)

Ltd. [(1996) 6 SCC 22]; Seth Chand Ratan vs. Pandit Durga Prasad (D) By

Lrs. and Others [(2003) 5 SCC 399]; and Asgar S. Patel and O hers vs.

Union of India and G hers [(2000) ‘5 SCC 311].

The principal question which arises for consideration’'is as to whether

a discretionary jurisdiction wuld be refused to be exercised solely on the
ground of existence of an alternative remedy which is nore efficacious.

O dinarily, when a dispute between the parties requires adjudication of

di sputed question of facts wherefor the parties are required to | ead evi dence
both oral and docunmentary which can be determ ned by a donmestic forum
chosen by the parties, the Court nay not entertain a wit application. [See
Ms Titagarh Paper MIls Ltd. vs. Oissa State Electricity Board and Anot her
[(1975) 2 SCC 436] and Ms Bisra Stone Lime Co. Ltd. etc. vs. Oissa State

El ectricity Board and Another [AIR 1976 SC 127]

However, access to justice by way of public |aw remedy woul d not be
denied when a lis involves public |aw character and when the forum chosen
by the parties would not be in a position to grant appropriate relief.

A Division Bench of this Court in ABL International Ltd. & Anr. vs.

Export Credit Guarantee Corporation of India Limted & Os. [JT 2003 (10)

SC 300], observed that in certain cases even a disputed question of fact can
be gone into by the court entertaining a petition under Article 226 of the
Constitution of India, holding

"28. However, while entertaining an objection as to the

mai ntainability of a wit petition under Article 226 of the
Constitution of India, the court should bear in mnd the
fact that the power to issue prerogative wits under
Article 226 of the Constitution is plenary in nature and is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of

5

not limted by any other provisions of the Constitution
The High Court having regard to the facts of the case, has
a discretion to entertain or not to entertain a wit petition
The Court has inmposed upon itself certain restrictions in
the exercise of this power. (See Whirlpool Corpn. v.

Regi strar of Trade Marks) And this plenary right of the

Hi gh Court to issue a prerogative wit will not normally
be exercised by the Court to the exclusion of other

avail abl e remedi es unl ess such action of the State or its
instrumentality is arbitrary and unreasonable so as to
violate the constitutional nmandate of Article 14 or for
other valid and legitimte reasons, for which the Court
thinks it necessary to exercise the said jurisdiction."

I n Har bansl al- Sahni-a (supra), Lahoti, J, (as H's Lordship then was),
relied upon Whirpool Corporation vs. Registrar of Trade Marks [(1998) 8
SCC 1] ~observing that in an appropriate case, in spite of availability of the
alternative renedy, the High Court may still exercise its wit jurisdiction in
at least three contingencies : (i) where the wit petition seeks enforcenent of
any of the fundamental rights; (ii) where there is failure of principles of
natural justice; or (iii) where the orders or proceedi ngs are wholly w thout
jurisdiction or the vires of an Act is challenged.

We nmay, however, notice that the Bench did not notice the earlier
decisions in Ms Titagarh Paper MII Ltd. (supra) and Ms Bisra Stone
Lime Co. Ltd. (supra). However, there cannot be any doubt whatsoever t hat
the question as to when such a discretionary jurisdiction is to be exercised or
refused to be exercised by the Hgh Court has to be determ ned having
regard to the facts and circunstances of each case wherefor, no hard and fast
rule can be laid down.

A three-Judge Bench of this Court in Gujarat Ambuja Cenent Ltd
(supra), referring to Harbanslal Sahnia, (supra) held
"\ 005There are two well recognized exceptions to the
doctrine of exhaustion of statutory renedies. First is
when the proceedings are taken before the forumunder a
provision of law which is ultra vires, it is open to a party
aggrieved thereby to nove the H gh Court for quashing
the proceedi ngs on the ground that they are inconpetent
wi thout a party being obliged to wait until those
proceedings run their full course. Secondly, the doctrine
has no application when the inpugned order has been
nmade in violation of the principles of natural justice. W
may add that where the proceedings itself are an abuse of
process of law the H gh Court in an appropriate case can
entertain a wit petition.
25. VWere under a statute there is an allegation of
i nfringenment of fundanental rights or when on the
undi sputed facts the taxing authorities are shown to have
assuned jurisdiction which they do not possess can be
the grounds on which the wit petitions can be
entertained. But normally, the H gh Court should not
entertain wit petitions unless it is shown that thereis
sonething nore in a case, sonething going to the root of
the jurisdiction of the officer, sonmething which would
show that it would be a case of pal pable injustice to the
wit petitioner to force himto adopt the renedies
provi ded by the statute."

It may be true that in a given case when an action of the party is
de’ hors the terns and conditions contained in an agreenent as al so beyond
the scope and anbit of donestic forumcreated therefor, the wit petition
may be held to be naintainable; but indisputably therefor such a case has to
be made out. It may also be true, as has been held by this Court in Anritsar
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Gas Service (supra) and E. Venkatakrishna (supra), that the arbitrator may

not have the requisite jurisdiction to direct restoration of distributorship
having regard to the provisions contained in Section 14 of the Specific

Relief Act, 1963; but while entertaining a wit petition even in such a case,
the court may not |oose sight of the fact that if a serious disputed
guestion of fact 1is involved arising out of a contract qua contract,
ordinarily a wit petition would not be entertained. A wit petition, however,
will be entertained when it involves a public |aw character or involves a
guestion arising out of public | aw functions on the part of the respondent.

But in a case of this nature, while exercising a plenary jurisdiction,

we rmust take the supervening circunstances into consideration. The
parties admttedly invoked the arbitration agreenent before the arbitrator.
They entered into a settlenment. Pursuant to or in furtherance of the said
settlenent, the Appellant herein was to pay a sum of Rs.4,64,586/- unto the

Respondent in five installments with interest. The Appellant herein for
violation of the terns of contract presunably prayed for award of danages
but no reference thereto has been made in the award. In any event such

cl ai m of damages coul d have been nade before the Arbitrator on the ground
of all eged breach of contract.

We are further of opinion that in this mtter no case has been nade
out for grant of a relief of restoration of the deal ership. The contract stood
term nat ed on the death of the Appellant’s partner. No case of novation of

contract has been nmde out. It is also not the case of the parties that any
ot her or further agreenent between the parties canme into being. The
arrangenent was an ad hoc one. The Appel |l ant did not derive any |ega

right to continue the business for anindefinite period. Moreover, she
all egedly violated the ternms of the contract.

It may be true that the saidaward has been made w thout prejudice to
the interest of the parties in this appeal; but keeping in view the admtted
fact that the Appellant comritted a default in paynent of dues towards
supplies nade and having regard to the fact that the deal ership agreenent
has come to an end, we are of the opinion that it is not a fit case where we
woul d set aside the inpugned order of the H gh Court and direct it to
di spose of the wit petition afresh.

For the reasons aforementioned, there is no nerit in this Appeal which
i s disnmissed accordingly. However, in-the facts and circunstances of the
case, there shall be no order as to costs.




