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PETI TI ONER
BHAKTA RAMEGOWDA & CRS, ETC.

Vs.

RESPONDENT:
STATE OF KARNATAKA & ANR ETC

DATE OF JUDGVENT: 24/ 01/ 1997

BENCH
K. RAMASVWAMY, G T. NANAVATI

ACT:

HEADNOTE

JUDGVENT:
W TH

ClVIL APPEAL NOS. 492-98, 501-02 & 499 OF 1997
(Arising out of SLP (C) Nos. 6086-87/95, 17091-95/96, 5152-
53/ 96 and 10429/ 96)

ORDER

Leave granted. W have heard |earned counsel on both
si des.

These appeals by special |eave arise fromthe order of
Kar nat aka Adm ni strative Tribunal, made on April 29, 1994 in
Application Nos. 3727/82 and batch.

The admtted position is that under Karnataka G vi
Services (General Recruitnent) Rules, 1977, the Governnent
exercising the power under proviso to Article 309 of the
Constitution has anmended Rule 8 and introduced proviso
thereto. It reads as under

"8. Provision for reservation of

appoi ntnents or posts:- Subject to

provi sions of sub-rule (3) of Rule

9, appointnments or posts shall be

reserved for the nenbers of the

Schedul ed Castes, Schedul ed Tri bes,

Backward Tri bes and other Backward

Classes to such extent and in such

manner as nay be specified by the

CGovernment  under clause (4) of

Article 16 of the Constitution of

I ndia."

As a result thereof, the Government is enpowered, in
consi stency with Article 335 of the Constitution, to a point
by pronpotion by way of reservation of the nmenbers bel onging
to Schedul ed Castes, Scheduled Tribes and other Backward
Classes to such extent and in such nanner as nmay be
specified by the Government wunder clause (4) of Article 16
of the Constitution. By another order dated April 1, 1992,
the second proviso was introduced which reads as under

"Provi ded t hat , not wi t hst andi ng
anyt hi ng in t he rul es of
recruitnent special ly made in

respect of any service or post, the
backi ng vacanci es in t he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 3

pronot i onal guot a shal | be

determ ned and i mpl enented with

effect from27th April, 1978.

Not e: The backl og vacancy neans the

extent of the nunber of vacancies

avai |l abl e under the roster system

upto the Ilevel of |owest category

in group-A posts calculated from

27th April 1978."

Under this proviso, the Governnent has introduced the

principle of filling up of the posts reserved for Schedul ed
Castes, Schedul ed Tri bes and O her Backward Cl asses
including the backl og ' vacanci es in pronotional quota

effective from April 27, 1978. These rules canme to be
chall enged in the Tribunal. The Tribunal had held that first
provi so cannot be made with retrospective effect. The view
taken by the Tribunal is wholly unsustainable.

A Constitution Bench of this Court had held in B.S.
Vadera vs. Union of India [AIR 1969 SC 118] that rul es nade
under the proviso to Article 309 of the Constitution are
| egi slative in~ character and, therefore, they could be nade
with retrospective effect. The same principle was reiterated
in several decisions, viz., Chief Secretary to Government of
Andhra Pradesh & Anr. V/s. V.J. Cornelius etc. [AIR 1981 SC
1099], P.D. Aggarwal & Os. V/s. State of UP. & Os. [AIR
1987 SC 1676], Suprene Court Enpl oyees Welfare Association
V/Is. Union of India & Os. [AIR 1990 SC 334}, R L. Bansal &
Os. VIs. Union of 'India & Os. [ALR 1993 SC 978] and V.K
Sood V/s. Secretary, Cvil Aviation & Os. [AIR 1993 SC
2285]. The view of the Tribunal® that the rules cannot be

nmade with retrospective effect is ex-facie -illegal and
unsustai nable. The rules also were struck down on yet
anot her ground, nanely, wuntil the “guidelines have been

provided for working out the rules, the rules are non est
and, therefore, the second proviso is ultra vires. This view
also is not correct. The operation of the rules does not
depend on the guidelines to be (laid. Merely because the
gui del i nes have not been provided in the nmanner in which the
backl og vacancies are required to be filled up, the second
proviso to Rule 8 nmade in exercise of the power under
proviso to Article 309 does not become non est. At best, it
remai ns unwor kabl e. The Governnent is required to fornulate
the guidelines under Article 16(4) of the Constitution as to
the manner in which the backlog vacancies are required to be
filled up. Admttedly, such guidelines. have not- been
provided including preparing the roster, ‘identifying the
backi ng vacancies and the placement of the officers between
the general and reserved categories which were annexed for
first tinme along with the counter-affidavit filed in the

Tribunal. Under these circunstances, the view of the
Tribunal is not correct. It nay be construed that to the
extent the second proviso remains unworkable until the

gui del i nes under Article 16(4) have been issue by the State
CGovernment. Under these circunstances, whatever pronotions
have been given, they would remain valid subject to |aying
down of the guidelines and working out of the backlog
vacancies in the light of the guidelines provided thereunder
and adjustnment of the 11 officers pronmoted under second
proviso. All the prombtions wll be subject to the above
fitment and adjustnent between general candidates and the
reserved candidates in the respective categories, nanely,
Schedul ed Castes and Schedul ed Tribes and other Backward
Classes in accordance with the guidelines and the law laid
down by this Court. The State GCovernnent is directed to
conplete the exercise within a period of three nmonths from
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the date of the receipt of the order.
The appeals are allowed to the above extent. No costs.




