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ACT:

Indian Inconme-tax Act, 1922, s. 10(2)(vii) and s. 34-Ful
di scl osure of material facts to Income-tax Officer wthin
meaning of s. 34(1)(a), what ampunts to-Failure to show
excess of price for which assets-sold in return and further
failure to show witten down value amounts to failure to
di scl ose facts-Tribunal nust determ ne whether any profits
are made under section 10(2) (vii)-Wthout this being first
deternmined the High Court in reference under section ' 66(1)
cannot decide whether there has been failure to disclose
materi al facts.

HEADNOTE

The appellant was a private |limted conmpany. The business
and assets of the appellant were purchased by another
conpany under agreenent dated Septenber 9, 1951. I'n the
original proceedings for assessnment to incone-tax for the
assessment year 1952-53 the appel | ant brought t he
transactions of sale to the notice of the Income-tax Oficer
and placed before himcertain rel evant docunents and al so
furnished the information asked for. Setting off. the
unabsorbed depreciation brought forward agai nst the -incone
as found by himthe Incone-tax office determ ned the incone
of the appellant for the said assessnent year at 'NL’
Sonetime |ater the successor-in-office of the said Income-
tax Oficer issued a notice under s. 34(1) (a) of the Indian
Income-tax Act, 1922 to the appellant after obtaining
sanction fromthe Conmm ssioner of Incone-tax. He hold that
the appellant had not disclosed its profit under s. 10(2)
(vii) of the Act resulting fromthe sale of its assets and
determning the said profits at Rs. 4,88,386, he nmade a re-
assessment. The Appell ate Assistant Comm ssioner confirmed
the order. The Tribunal, however, held that the materia
facts were all disclosed to the Incone-tax Officer at the
time of the original assessnent and a nere change of opinion
did not justify proceedings under s. 34(1)(a). At the
request of the Commissioner of |Incone-tax the Tribuna
referred to the Hi gh Court the questions (i) whether in the
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circunstances of the case it could be held that in the
original assessnent proceedi ngs the assessee had nade a ful
di scl osure of material particulars; and (ii) whether having
initiated proceedings wunder s. 34(1) (a) the Incone-tax
Oficer could have later relied on s. 34(1)(b).

HELD : The law casts a duty on the assessee to ’disclose
fully and truly all naterial facts necessary for his
assessnment’ for the relevant year. ,Further the explanation
to section 34(1) says that nere production before the
I ncome-tax O ficer of account books or other evidence from
which material facts with due diligence could have been
di scovered by the Incone-tax Oficer will not amunt to
di sclosure within the neaning of the section. In the
present case the price realised at the sale in excess of the
witten down value of the assets sold, had not been included
as profits in the return subnmitted by the assessee. It had
also not shown the sane in section 'D of Part | of the
return.” The assessee had not shown either in its return or
in any of 'the docunents subnmtted to the Income-tax O ficer
the witten down value of the assets sold. This failure
amounted to a failure on the part of the assessee to
disclose fully and truly the materia

762

facts necessary for its assessnent. From the cryptic
st at enent of the Income-tax Oficer in the origi na
assessment order that ’'no adjustment is  necessary’ the
Tribunal was not justified in drawing the interence that the
I ncome-tax O ficer had considered all the facts. [766 F-G
V.DOMRMMRM Mithiah Chettiar v. Comm ssioner of |ncome-
tax, Madras, 74 |.T.R 183, hel d inapplicable.

Cal cutta Discount Co. Ltd. v. Inconme-tax O ficer,  Companies
Distt 1, Calcutta, 41 |I.T.R 191, distinguished.

The High Court should not have and this Court would not
answer the questions referred under s. 66(1) of the Act
because those questions ,could not be answered without first
deciding whether a part of the sale price received by the
assessee anounted to profits under s. 10(2)(vii). [768 C D

[ Tribunal directed to decide first whether the assessee had
any profits failing withins. 10(2)(vii) and thereafter
deci de t he appeal]

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1345 of
1967.

Appeal fromthe judgnent and order dated February 10, 1966
of the Bonmbay High Court in Incone-tax Reference No. 19 of
1962.

A. K Sen, Vasant Mehta , and Ravinder Narain, for the
appel | ant .

Jagadi sh  Swarup, Solicitor-General, S. Mtra, S.-K' | Aiyar
and B. D. Sharma, for the respondent.

The Judgrment of the Court was delivered by

Hegde’ 'J. This is an appeal by certificate under S. 66A(2)
of the Indian Income-tax Act, 1922 (to be hereinafter
referred to as the "Act'). The assessee is a Private
Limted Co. The assessment year with which we are concerned
in this case is 1952-53, the relevant accounting year ending
on March 31, 1952. The assessment for that year was
conpl eted by the Incone-tax O ficer ,on August 4, 1953. He
determ ned the assessee’'s business profits ,of the vyear
ended on March 31, 1952 at Rs. 33,096/- subject to the
assessee’ s cl ai mof unabsorbed depreciation brought forward
to the extent of Rs. 42,000/- and odd. After setting off




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 7

the unabsorbed depreciation to the extent of Rs. 33,096/-,
he determ ned the assessee’s total income for the assessnent
year 1952-53 at 'Nil’. In the course of the assessnent
proceedi ngs, the assessee -conpany inforned the |ncone-tax
Oficer by its letter of July 2, 1953 about the sale of the
assessee conpany to the Amal ganated Electricity Co.
(Belgaun) Ltd. (to be hereinafter referred to as the Bel gaum

Co.’). It also brought to the notice of the I|ncone-tax
Oficer, the foll ow ng docunents:
763

(a) Appropriate extract fromthe mnutes of
the meeting of the Board of Directors of the
Bel gaum Conpany hel d on 16-4-1951 agreeing to
purchase the assets of the assessee conpany;
(b) Resolution passed on 19-9-1951 by the
Board of Directors for the assessee conpany
deciding to sell-the concern to the Belgaum
Conpany;
(O Agreenent dated 19-9-1951 between the said
two conpani es;
Later on-in response to aletter fromthe Incone-tax Ofi-
cer, the assessee conmpany informed himthe manner in which
the sale price of Rs. 9, 35,24-6/15/8 was determ ned. It
al so submtted a statenent of unabsorbed depreciation. That
statenment set out 'the depreciation accrued as well as that
allowed. The entire consideration for the sale was paid in
cash on Cctober ' 4, 1951 and the profits -earned by the
assessee for the period of six months ended on Septenber 30,
1951 were paid over to the Bel gaum Conpany. In_ conpleting
the original assessnment, the Income-tax O ficer observed:
"On going through these docunents and the
copi es of the Resolution passed by t he
sharehol ders of the Amalgamated Electricity

Co., it is seen -that no adjustnent is
necessary in the matter.~ The position of the
conpany’ s total income is determ ned as
under........ "

W nay nention at this stage that the consideration received
by the assessee conpany for the sale of- its assets was much
nore than their witten down value: Yet —~the ~assessee
conpany did not showin its return any profits - under _s.
10(2)(vii) of the Act nor did it show the price received in
excess of. the witten down value of the assets sold in Part
| of Section 'D of the Return

Sonetime later the Inconme-tax Officer found out” that the
profits deemed to have been earned by the assessee  conpany
under S. 10(2)(vii) had not been assessed’. Hence after
obtaining the sanction of the Comm ssioner, ‘he comenced
proceedi ngs under s. 34(1)(a). After hearing the assessee,
the I ncone-tax Officer reassessed the assessee on August 26,
1957 deternmining its total inconme for the assessnent year in
guestion at Rs. 4,48,893/on the, basis that the ‘profits
earned by the assessee under s. 10(2)(vii) were Rs.
4,88,386/-. He rejected the contention of the assessee that
the notice issued by himunder s. 34(1)(a) was invalid
i nasmuch as it had placed before himall the primary facts
necessary for the assessnment. The assessee unsuccessfully
contended that there was no basis for his conclusion that
there was any failure on its part to disclose fully and

truly all material facts necessary for its assessnent. The
I ncome-tax O ficer opined
764

that the failure of the assessee to disclose its profits
under S. 10(2)(vii) brought the case within the, scope of S.
34(1) (a). In appeal the Appellate Assistant Comm ssioner
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concurred with the view taken by the Incone-tax Officer. lie
held that the assessee had a statutory duty to submit a
return showing all profits including the-deenmed profits
under S. 10(2)(vii).
On a further appeal to the tribunal, the inpugned assessnent
was chal | enged on various grounds. It was urged before the
tribunal, on behalf of the assessee that no portion of the
price realised by the sale of its assets cane within the
scope of s. 10(2) (vii) and further even if any portion of
that price can be considered as deened profits wunder s.
10(2)(vii), it was inperm ssible for the Income-tax O ficer
to initiate proceedings under S. 34(1)(a) as the assessee
had placed all the primary facts before the Incone-tax
Oficer and therefore it cannot be said that it had not
fully and truly disclosed all material facts. On behalf of
the Revenue, it was urged before the tribunal that the part
of price realised by the sale of the assets shoul d be deened
as profits unders. 10(2)(vii); those profits had 'not been
included i'n the return of the assessee nor has the assessee
pl aced al'l the material facts necessary for determining its
tax liability; therefore,, the income-tax O ficer was
justified in initiating proceedings under s. 34(1)(a) and at
any rate the inpugned assessnment can be justified under s.
34(1)(b). The tribunal did not go into the question whether
any part of the sale proceeds can be considered as deened
profits under s. 10(2)(vii) but it held that the assessee
had placed before the Inconme-tax Oficer, all the primry
facts necessary for its assessment and therefore it cannot
be said that it had failed to disclose fully and truly al
material facts. It observed
"There can_be no manner of doubt  ‘that al
primary facts regarding the transaction of the
sal e of assessee’'s assets were placed by the
assessee bhefore the Income-tax Oficer at the
time of the original assessnent. The ' then
I ncome-tax O ficer appears to have applied his
mnd to the facts of the case and after doing
SO he arrived at  the finding t hat no
adjustment in regard to the surplus arising
out of the sale of the assets was necessary.
VWhet her or not there was any profit under _s.
10(2)(vii), and, if so, whether it was taxable
was an inference to be drawmn from the  facts
which were fully placed before the Incone-tax
Oficer. The nmere onission of  the sal e
transaction fromsection D of Part | ~of the
return of income would not enabl e t he
Departmental authorities to hold that the
assessee had failed to disclose fully and
truly all nmaterial facts necessary for its
assessnent. In" -;dew of the fact “that al
the relevant facts were avail abl e
765
to the Income-tax Oficer who made the
original Assessnent, the present assessnent on
those very facts anobunts to nmerely a change of
opinion by the Income-tax Oficer. There has
been no suppressi on of any materi a
information at the time of the origi na
assessnment and as such the action under
section 34(1)(a) cannot be sustained."
It rejected the contention of the Revenue that the inpugned
assessnment can be justified under s. 34(1)(b) as according
to it the facts proved in the case do not bring the case
within that Provision and further the Incone-tax Oficer did
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not proceed under that provision
At the instance of the Conm ssioner of Incone-tax the
tribunal submtted the followi ng questions-for the opinion
of the H gh Court of Bonbay:
"(1) Whether in the circunstances of this case
it can be held that in the course of origina
assessment proceedi ngs for the assessnent year
1952-53, the assessee conpany onitted or
failed to disclose fully and truly all the
material facts necessary for its assessnent
for that assessment year ?
(2) VWet her, where as a mtter of fact,
action for reassessnent proceedi ngs had been
initiated on the belief that the provisions of
s. 34(1) (a) were properly applicable to the
facts of the case Departnent was precluded
from  sustaining t he validity of t he
reassessnment nmade on the grounds that the
reassessnent fell as well within the scope of
s. 34(1) (b) ?"
The High Court answered both these questions in ‘favour of
the Revenue., Hence this appeal.
In our judgment the tribunal erred in declining to decide
the question whether any portion of the sale price cane
within the scope of s. 10(2) (vii). That  question should
have been exanmined. ;at the very outset for the purpose of
considering whether the assessee had placed before the
Income-tax Officer ‘truly and fully all material facts
necessary for -the purpose of its assessnent. If it is
found that any portion of that sale price are profits then
in our opinion the H gh Court was right in holding that the
assessee had failed to place before the Income-tax O ficer
during the original assessnment truly and fully all ‘materia
facts necessary for the ’purpose of assessnent. Admittedly
the price realised at the sale’in excess of the witten
down val ue of the assets sold, had not

766

been included as profits in the return subnmitted by the
assessee. It had also not shown the sanme in section "D  of
Part | of the return. It may also be noted that the

assessee had not shown either in its return or in-any of the
docunents submitted to the Income-tax Oficer, the witten
down value of the assets sold. Hence not only the _Incone-
tax O ficer was not told that the assessee had earned -any
profit under s. 10(2)(vii) nor even the essential fact viz.
the witten down value of the assets sold was supplied to
himso as to enable himto -find out the price inexcess of
the witten down value realised by the assesee. It is  true
that if the Income-tax O ficer had made sonme investigation
particularly if he had | ooked into the previous assessnent
records, he would have been able to find out “what the
witten down value of the assets sold was and consequently
he would have been able to find out the price in excess of
their witten down value realised by the assessee. 1t —can
be said that the Incone-tax Oficer; if he had been diligent
could have got all the necessary information from his
records. But that is not the sane thing as saying that the
assessee had pl aced before the Incone-tax Oficer truly and

fully all material facts necessary for the purpose of
assessment . The law casts a duty oil the assessee to
"disclose fully and truly all naterial facts necessary for
his assessnment for that year’. Further, Explanation to

Section 344(1) says :
"Production before the Incone-tax O ficer of
account - books or other evidence from which
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material facts could with due diligence have
been di scovered by the Incone-tax O ficer wll
not necessarily anpbunt to disclosure wthin
the meaning of this section".
If the assessee had disclosed to the Income-tax Oficer, the
surplus price realised by it over and above the witten down
value of the assets sold or in the alternative if it had
informed the Incone-tax Officer the price realised as well
"as the witten down value of the assets sold, then it,
could have been said that the assessee, had done its duty
and it was for the Incone-tax officer to draw any inference
on the facts placed before him But the failure of the
assessee to disclose to the Income-tax Oficer the fact that
the price realised by it by sale of its assets was nore than
the witten down value of those assets or at |east the
witten down val ue of those assets amounts, in our opinion
to a failure on its part to disclose fully and truly the
material facts necessary for its assessnent. From the
cryptic statenent of the Incone-tax Oficer in the origina
assessment ~order that "no-adjustnment is necessary" the
tribunal was not justifiedin drawing the inference that the
I ncome-tax O ficer had considered all the relevant facts.
In Support of his contention that the disclosure made by the
assessee was true and full in all material particular and
hence
767
no proceedi ngs could have been taken under s. 34(1)(a).
M.A K Sen, |learned Counsel for the assessee relied on the
deci si on of this Court in V.D. M RM M RM Mut hi ah
Chettiar v. Comm ssioner of |Income-tax, Madras(’'). In that
case the question that arose for decision was whether the
assessee’'s failure to include in his return the incone of
his wfe and his mnor sons adnitted to the partnership of
which he was a partner assessable-in his hands under s. 16
(3) (a) (ii) can be consideredas a failure to disclose.
truly -and fully all facts material for the assessnent.
This Court came to the conclusion that the omssion in
guestion did not cone within the scope of s. 3 4 (1) (a).
Therein this Court observed that in the form~  of ‘return
prescribed wunder rule 19, of the Indian Incone-tax Rules,
1922, franed wunder s. 59 of the Act, there was no clause
whi ch required disclosure of the incone of any person other
than the inconme of the assessee, which was liable to, be
included in his total incone. Nor was the assessee required
under s.22(5) of the Act, in making a return, to disclose
that any inconme was received by his wife or mnor child
admtted to, the benefits of partnership in a firmof which
he was a partner. Hence by not showi ng the incone of. his
wife and mnor children, the assessee cannot be  deened to
have failed to disclose fully and truly all material /facts
necessary for his assessment within the nmeaning of s.
34(1)(a) of the Act. Therein this Court further observed
that s. 16(3) of the Act inmposes an obligation upon' the.
Income-tax O ficer to conpute the total incone of _an
i ndi vidual for the purposes of assessnment by including the
items of incone set out incls.(i) to (iv) and (b) but
thereby no obligation is inposed upon the taxpayer to
di scl ose the incone liable to be included in. his assessment
under s. 16(3). For failing or onmtting to disclose that
i ncome proceedings for reassessnent cannot “"therefore be
commenced under s. 34(1)(a). The ratio of the above
decision is inapplicable to the facts of the present case.
If any part of -the. price with which we are concerned in
this case can be considered as deened profits wunder s.
10(2)(vii), then the assessee had a duty to include it in
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his return. His failure to do so brings his case within the
scope of s. 34(1)(a). M. Sen next relied on the decision
of this Court in Calcutta Discount Co. Ltd. v. Incone tax

Oficer, Conpanies Distt. | Calcutta and anr.(2). There

this Court had observed
"Once all the primary facts are before the
assessing .authority, he requires no further
assi stance by way of disclosure. It is for
himto decide what inferences of facts can be
reasonably drawn and what I|egal inferences
have ultimately to be drawn. It is not for
somebody else-far |ess the assessee-to tel
the assessing authority what i nferences

whet her of facts or |aw, should be
(1) 74 1. T. R 183.
(2) 41 1. T. R 191 at 201

768
drawn. I ndeed, 'when it is remenbered that
people often differ as regards what inferences
should be drawn fromgiven facts, it will be

meani ngl ess to denmand that the assessee nust

di scl ose what inferences-whether Of. facts or

| aw- he woul d draw fromthe primary facts."
In that case the question for consideration was whether the
assessee had a duty to informthe Inconme-tax O ficer wth
what intention the shares concerned in that case were sold.
W do not think that the, decision in-questionis of any
assi stance to the assessee.
For the reasons nentioned above, we are of ~ the opinion,
"that the Hi gh Court should not have and we in our turn wll
not answer the questions referred under s. 66(1) of the Act
because in our opinion those questions cannot be answered
wi thout first deciding whether the part of the sale price
received by the assessee amounts to  profits under s.
10(2) (vii). The tribunal must first decide that question
and thereafter decide the other questions of |law arising for
decision on the basis of its decision whether there 'was any
profits falling withins. 10(2)(vii).
In the result we allowthis appeal and in place of the
answers given by the High Court we enter a decision to

decline to answer those questions. It is for the tribunal
to decide the appeal before it in the tight of this
deci si on. In the circunstances of 'the case we nake no
order as to costs.

G C

Appeal al | owed.
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