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ACT:

Arbitration Act-Parties entered into two separate contracts
on different dates /for sale of machinery and appointing the
appellant as sole selling agent of ~the nachinery-Both
contracts contained arbitration clauses-Wether arbitration
clause in later contract supersedes the arbitration clause
in earlier contract.

HEADNOTE

As a result of negotiations between the appellant, an |ndian
engi neering concern and the respondent, a Hungarian State
Undert aki ng carrying on export inmport trade, the parties had
drawn up on April 2, 1970 (Annexure A) a, broad arrangenent
between them The first four clauses of Annexure A related
to the appellant being chosen to represent the respondent in
the sale of their goods exclusively in certain specified
States in India and the second part deals with the purchase
of two specific itenms, nanely, Counterbl ow Hammer Type EK 25
and EK 13A nachines. On the sane date two formal contracts
(Annexurea Bl and B2) were entered into between the parties.
Clause 8 of Annexures Bl and B2 states that all ~ questions,
di sputes, etc. relating to the contract, shall be referred
to the arbitration of Bharat Chanber of Commerce. By an
agreement dated April 6, 1970 (Annexure C) the appellant was
appoi nted as sal es-representative of the respondent. C ause
14 of this agreenment contained an arbitration clause. But
the two arbitration clauses differed on the conposition of
the arbitrators as well as the substantive and processua
laws to be applied.

The appel l ant alleged that there was a breach of contract in
that the machines supplied by the respondent did not accord
wi th the bargain.

Di sputes having arisen between the parties as to which of
the t wo arbitration clauses of the agreenents was
applicable, the H gh Court held that the arbitration clause
in an Annexure C was the one binding on the parties.
Al'l ow ng the appeal

HELD : (1) 'Me arbitration clause that governs the sales of
the two itens of machinery in these proceedings is cl. 8 of
Annexure Bl and B2. Annexures Bl and B2 are self-contained
and constitute a separate contract-set and they exclusively
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relate to the terns of purchase of EK 25 and EK 13A
Annexure Cis futuristic and relates to sales 'agency’ and
| ater purchase. [174 D

(2) The reference by the High Court to the principle that
the last deed nmust govern the relationship between the

parties superseding the earlier ones, when there is
i nconsi stency between the two has no roomfor play here.
[175 D E]

(3)Cause 1 of Annexure A grants a right of exclusive
representation to the appellant "to act as its sole agent”
in certain specified territories. Cause 2 states that "the

detailed text of the agreement will be air-mailed until the
7th April, 1970". Clause 5 deals wth the appellant
agreeing imediately to place an order for rmachines. Two

machi nes had been agreed to be sold and to give effect to
this agreement referred toincl. 5 to 8 of Annexure A, two
orders, each independent, namely, Annexure Bl and B2, were
executed on April 2, 1970. The terms and conditions of
these two sales were printed on the back of the order, the
first of which stated "this order shall be the sole
repository of the transaction.. .. ". If the exclusive
repository of the terns of the transaction was Annexures Bl
and B2, purchase of the machinery EK 25 and EK 13A was
covered by this conplete deed and there was no justification
for travelling beyondit to ascertain the .intention of the
parties. [172 A-B; H]

168

(4) The totality of the terns concerning the sale of the two
machi nes had been docunented in-Annexure Bl and B2, such a
concl uded contract could cease to be operative ordinarily
only by performance or novation or in any other manner known
to the law of contract. [173 C

In the instant case, cl. 8 of Annexures B 1 and B2 is valid,
unl ess Annexure C extingui shed Annexures Bl and B2. [173 D
(5)The whole of cl. 1 of Annexure C-devotes itself to the
appoi ntnent of the appellant as sole buyers from the
respondent. The terns "hereby" and "hereinafter"” mentioned
in that clause postulated that while the m nutes (Annexure
A) projected the proposal for appointing the appellant as
exclusive agents it was only under Annexure C, the actua
schene was to cone into force on acceptance, and - not from
any anteri or dat e. Mor eover , absence of "speci a
introduction discount” in Annexure Cin contrast to such a
provi sion in Annexures Bl and B2 only showed that Annexure C
did not deal with the two sal es covered by Annexures Bl and

B2. [173 F]
Cl ause 12 of Annexure C stated that "this agreement is valid
from after the 7th April, 1970". The two  machines in

di spute were agreed to be purchased on April 2, 1970 under
Annexures Bl and B2 but Annexure C becane operative. only in
regard to transactions fromafter April 7, 1970. These
ternms cannot be given retroactive effect since 'cl. 13
expressly states that "this agreenent enters into force when
both parties have signed it." [174 A]

JUDGVENT:

CiVIL APPELLATE JURISDICTION : Civil Appeal No. 1413 of
1976.

Appeal by Special Leave fromthe Judgnent and Order dated 3-
2-1976 of the Calcutta High Court in Award Matter No. 109 of
1975.

V. M Tarkunde, B. M Bagaria and D. P. Mikherjee for the

Appel | ant .
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Sachin Choudhary and D. N. Gupta for the Respondent.

The Judgrment of the Court was delivered by

KRI SHNA | YER, J. Commercial causes, we nay observe prol ego-
menary fashion, should, as far as possible, be adjusted by
non-litigative mechani sm of di sput e-resol uti on, si nce
forensic processes, dilatory and contentious, hanmper the
flow of trade and harm both sides, whoever Wns or |oses the
lis. That. is why arbitration is often prudently resorted
to when controversies erupt in the course of business
deal i ngs But when basic differences spring up as to which is
the arbitration clause that governs, in a plurality of
contracts or several steps in evolving a final contract but
containing divergent arbitral provisions, the Court cones
into the picture, willy nilly. Even so, having regard to
the larger interests of justice, an exercise in pretria

settlenent, consistent with judicial non-alignnent, is
desiderable, and so we had suggested to counsel, at an
earlier hearing, to  bring the parties together on the
limted question of the arbitral locus and I|aw, but,

notwi t hst'andi ng genui ne efforts by counsel, and perhaps due
to substantial factors weighing with the parties, the effort
proved fruitless. A legal adjudication may be flaw ess but
heartl ess but a negotiated settlenment will be satisfying,
even if it departs from strict |aw The respondent’s
counsel stated that his client a foreign State Trading
Organi zation-was rather keen-and this may well be true-on
getting the law declared by this Court for future guidance
and so we proceed to narrate the litigative story and
169

cut the legal knot for the benefit of both sides.  Since the
subject natter relates to the sensitive area of foreign
trade we still hope the dispute, even after our
pronouncenent, wll be dissolved and goodwi || and ' business
dealings revived between the parties to their nmut ual
benefit.

The dramati s personae or legal actors in this action are an
engineering firmin India (the appellant) and a Hungarian
State undertaking doing export-inport trade w'th /other
countries in nachinery (the respondent) and the contest
relates to the conpetency of the appellant to refer a
di spute regarding purchase of two Hungarian Counterbl ows
(machi nery). The |Indian went to Budapest to try and  buy
Hungari an machinery and the negotiations fructified as the
m nutes of April 2, 1970, drawn up of the broad arrangenent
between the parties, disclose. Having been followed up by
format deeds, these minutes mark the begi nning of and serve
as setting to but not in thenselves constitutive of conplete

contracts. A significant dichotomy which ‘characterises
these mnutes cannot be missed, though resisted by counse
for the respondent. The first part relates to t he
appel | ant, being exclusively chosen to represent t he

respondent in the sales of their manufactures in 'certain
specified States in India. The second part is devoted to
purchase of two specific itens of machinery plus provision
for athird to be concretised. later. This duality analysis
may be driven home by reading the text of the minutes here

M NUTES
Drawn in Budapest on the 2nd April, 1970, Present....
1. Technoi nmpex grants t he right of excl usi ve

representation to the Agarwal Engi neering Conpany to act as
its sole agent in the territories of Wst Bengal, Bihar and

Ori ssa. It wll be decided at a |later date whether the
representation agreenent will be extended to the State of
Assam

2. The detailed text of the agreement will be air-mailed
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until the 7th April, 1970.

3. A letter in duplicate addressed to STC with the request
to issue a stock and tale licence in a value of 2 Mllion
Rupees will be sent to the Hungarian Trade Commi ssioner in
Cal cutta who hands over it to Ms. Agarwal Engineering Co.,
after signing the Agency agreenent.

4, Detailed proforma invoices in six copies will be sent
with the agreenment and catal ogues at | east six copies.
5. It has been agreed that Technoi npex supplies and the

Agarwal Engi neering Conpany inmedi ately places the order for
the follow ng machies :
One count er bl ow Hamrer Type EK- G oss

C&F Price Rs. 1, 000. 000

One count er bl ow Hamrer Type EK- 13A Rs. 522. 596

O her machines in a value of Rs. 300. 000

170

6. Technoi mpex grants a special introduction discount of
10% in the free Hungarian border prices i.e. on

EK- 25 Rs. 915. 550

EK- 13A Rs. 466. 200

and of 5% in the free Hungarian border prices of the
ot her machi ne, as per price list handed over to t he
Agarwal Engi neeri ng Conpany-

7. Payment conditions - of counterbl ow hamer type EK-25

woul d be : 25" throughirrevocable L/C to be opened 30 days
bef ore the date of despatch.

75%in 3 years in 6 equal instalments for which 6% interest
will be charged extra

EK 13A counterbl ow hamer will be paid 25%through irrevo-
cable L/C to be opened 30 days before the date of despatch.

75 %12 nonths credit to be paid in tw -equal instal nenté&
for which 6% interest will be charged extra

Q her machine types will be supplied at 6 nonths credit and
6% interest will be charged p.a.

The guarantee of a first class bank should be sent with the
order to cover the credits granted. ~ The credit is reckoned
fromthe date of B/L

In case of cash paynent no interest will be charged.

8. The nmachines mentioned in these mnutes can be sold
only in the territories enunerated under -S.1. by Ms.
Agar wal .

Delivery terms :
Count er bl ow Hammer Type EK-25 16th October 1970.
Count er bl ow Harmmer Type EK-13A 15th COct ober 1970.
Budapest, 2ND April 1970.
On Behal f Agarwal Co. On behal f of Technoi mpex. "
The first f our cl auses f ocus on the "excl usi ve
representation’” rights while the last four specificate the
agreed terns for purchase of two itens of machinery, such as
the price, 'introduction discount, conditions of paynment and
the like. The fornmer speak of what is proposed to be done,
to be set down in an agreenent to be despatched on or before
April 6, 1970. The latter, now and here, spell out the
essential contents of two contracts of purchase of two
Count er bl ows Hanmer Type one EK-25 and the other EK-13A - In
keeping with this legal 'dialysis we find on the sane date,
i.e., April 2, 1970, two formal contracts relating to the
sal e of the 'Counterblows. These run virtually on the sane
lines and set out the terns of the two sales, one of the
conmon terns whereof engrafts an arbitration clause (clause
8) which reads
" 8. All matters, guesti ons, di sput es,
differences and/or clains arising out of
and/ or concerning and/or in connection wth
and/ or in consequence of or relating to the
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contract whether or not the obligations of
either or both parties under this contract be
subsisting at the tinme of such dispute and
171
whet her or not this contract has been
term nated or purported to be termnated or
conpl eted shall be subject to the jurisdiction
of Calcutta H gh Court only and shall be
referred to the jurisdiction of Calcutta High
Court only and shall be referred to the
arbitration of the Bharat Chanmber of Comerce
under the rules of its Tribunal of Arbitration
for the tine being in force and according to
such rules the arbitration shal
W have stated at the outset that the Mnutes (Annexure A)
envi si oned the appointnent of the appellant firm as sales
representatives of the respondent exporters and this project
is given concrete formin the shape of an agreenent dated
April 6, 1970 (Annexure C,p. 86). It is not in dispute
that this, by acceptance, ripenedinto a contract wth
detailed terms and conditi ons-one of which is an arbitration
clause (cl. 14). It is substantially different from the
earlier one. W may set it out wi thout comment since it is
patent and uncontested that the two arbitral provisions
diverge on the fori’ of decision, the conposition of the

arbitrators as well as the substantive and processual |aws
to be applied. Briefly, the bone of contention between the
parties is the bare question. ~of which of the t wo

i nconpati ble arbitration projects governs the dispute about
the sale of the two nachines mentioned i n Annexures Bl and
B2. For, these were forwarded by sea, one to Calcutta and
the other to Bonbay, but according to the appellants the
goods delivered did not accord with the bargain and the
contract had been breached by the sellers.

This controversy erupted in two proceedings, one  at the
i nstance of the appellant under s. 41 of the Arbitration Act
and the other, instituted by the respondent, under 's. 33 of
that Act. The fornmer failed and the latter-succeeded and
from this adverse order the appellant has arrived, under
speci al leave, to challenge its correctness.

The Hi gh Court has set out the details of the t wo
proceedi ngs but the crux of the matter turns on one nateria
i ssue. Did the second contract (Annexure C) supersede the
earlier contract (Annexures Bl and B2) so that by novation
the first contract, and together with it the arbitration
cl ause, perished and could not be avail ed of by the appel-
lant ? If annexures Bl and B2 as well as annexure C, related
to independent subject natters and could co-exist without
the latter superseding the earlier, the appellant /'would
succeed in the appeal. On the contrary, if Annexure C took
in its wings the contract relating to the sale of the two
items of machinery, the minutes (Annexure A) being the
basi s, the docunents annexures Bl and B2 being steps towards
the culmnation of the contract which found expression in
Annexure Cas argued by Shri Sachin Choudhry on behal f of the
respondent then, maybe the terns for the purpose of
reference to arbitrati on woul d have to be sought in Annexure
C and not in the wearlier ’'contracts’. Shri Sachin
Choudhary’s position also is that no case of novation arises
because there has been no contract arrived at under Annexure
Bl and B2, the real and the only contract being Annexure C.
A study of the rel evant clauses, taking a conspectus of the
triple stages, may take us to a sound solution of the |ega
pr obl em The m nutes, Annexure A have been scanned by us

be conduct ed.
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earlier. Even so, an 12-722 SCI/77

172

insightful scrutiny nay be hel pful in unlocking the problem
confronting us. Annexure was drawn up in Budapest where both
the parties were present. Cause (1) grants a right of
exclusive representation to the appellant by the respondent
"to act as its sole agent in the territories of Wst Bengal

Bihar and Orissa’. The very next- clause states that 'the
detail ed text of the agreement will be air-mailed until the
7th April 1970." Causes 3 & 4 are mainly in furtherance of
the "agency agreement’. Wiat is inportant to notice is that

the agreement to be concluded as per clause 2 relates to
"the right of exclusive representation’

Then we start off with clause 5 onwards. This fasciculus of

clauses is devoted to the i medi ate purchase of Counterbl ow
Hamrer Type (EK 25 and EK-13A) machines. Contextually and
discerningly read, clause 5 deals wth the appel | ant

agreeing imediately to place an order for three machines
two of which we have just referred and the third was not to
be bought right away but only later, although its price was
indicated in clause 5. Since the parties were beginning a
busi ness rel ati onship which was expected to be enduring, the
respondent granted a ;special introduction discount’ of 10%
on EK-25 and EK-13A and 5% on the other nmachine which was
the third itemin clause 5.

Cl ause 7 speaks of the paynent conditions and gives details.

Clause 8 puts a condition on the areain which the machines

purchased as per clause 5 are to be sold. The terms of
delivery, especially the time of delivery, are al so, set out
in cause 8 of the mnutes. It follows that the contention

of Shri Sachin Choudhry that Annexure C-is one integra

document and to dichotonmise it as Shri Tarkunde, counsel for
the respondent did, is to do injury to the consensus of the
parties is unacceptable. Actually there was to be a
principal to principal relationship established between the
parties and, to start with, therewas to be an inmmediate
purchase of two or three itens, forthwith, the terns wher eof
were generally set down. It is apparent that two  machi nes
had been agreed to be sold and to give effect to this
agreement referred to in clauses 5 to 8 of Annexure A two
orders, each independent, viz., Annexures Bl and B2, were
executed between the parties on the same date, viz., Apri

2, 1970. The seller and the buyer had already settled the
terns of the sale and so it was thought they could and did
execute specific contracts in regard to the two nachines.
The terns and conditions of these two sales were identica

and were printed on the back of the ‘order/indent’.
Mor eover, al nost every detail of the manner of despatch, the
manner packing, the prepaynent of freight, the tine for
despatch and the manner of drawi ng up the invoice and’' nany
other particulars, including "full Iliterature, <“draw ngs,
instructions covering the supply and insurance policy
covering conprehensive risks was witten into Annexures Bl

and B2. It was also indicated that part delivery would not
be accepted and that the destination was ’'Calcutta/ Indian
port.

The ternms and conditions printed over leaf again ran into
further details. But what is npost significant in the very

first condition which states : 'This order shall be the sole
repository of the transaction and the terns and conditions
nentioned herein shall not apply, (enphasis added). Thus

the nidus of the terns and conditi ons governing the contract
regardi ng the purchase of the two nmechi nes was Annexures

173

Bl and B2. If the exclusive repository of the terms of the
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transaction was Annexure Bl (and B2), we could sensibly
infer that the purchase of the machinery EK-25 and EK-13A
was covered by this conplete deed and there was no
justification for travelling beyond in to ascertain the
intention of the parties connected with the bargain relating
to the sale of the two machines. Prima facie, therefore

the parties were bound to abide by the arbitration clauses,
contained in condition 8 of Annexure B-1 and B-2. | ndeed,
clause 9 made the supplier responsible for "all consequences
by virtue of fines etc.’” arising from wong shipnent of
goods and it was also clearly stated that the prices
mentioned in, this order were firmand that they would not
be altered even after any gold price variation unless
otherwi se specifically nentioned therein. In one sense,
therefore, the totality of the terms concerning the sale of
the two machi nes had been docunmented in Annxeures B-1 and B-

2. Such a concluded contract could cease to be operative
ordinarily only by performance or novation or in any other
manner .= known to the law of contract. 1In the present case

the ,dispute was regardi ng whether there had been proper
performance, and, this di spute was sought to be referred to
the Bharat Chanber of Commerce as envisaged in clause 8 of
Annexures Bl and B2. Such ,a proceeding would be valid,
unl ess, as was contended by Shri Sachin Chaudhri, Annexure C
ext i ngui shed Annexures Bl and’ B2 so that a 'substitution or
novation took place, of course, it is fair to state that
Shri  Sachin Chaudhry drew our attention to certain details
and m nor differences between Annexure B series and Annexure
C, which, in our view, are but frills and do not affect the
core contention.

W my, inthis, view, haveto examne the provisions in
Annexure C and their effect upon Annexures Bl and B2. The
conpeting clauses-rather, the rival versions-from their
rel evance to the question posed above, nay be | ooked into at

this stage. Clause (i) is significantly self-evident

"Sellers hereby appoint buyers as sole buyers of their
machine tools of all kinds,... on the ternms and conditions
hereinafter nentioned and the buyers hereby accept’ such
appoi nt nent on such terns and conditions". The whol e cl ause
clearly devotes itself to the appointnent of the appellant
as ’'sole buyers’ fromthe respondent. The enphasis on

"hereby’ and ’'hereinafter nmentioned postulated that while
the mnutes Annexure A projected the proposal for appointing
the appellants as exclusive agents it was only under
Annexure C, dated April 6, 1970, the actual scheme was to
,conme into force. on acceptance, and not fromany -anterior
date. ,Clauses (2) and (3) do not relate to the ’'sales
representatives’ part of the contract. C ause (4) continues
the sane idea and spells (-,tit the terns of the sale. It
is noteworthy that there is no 'special i ntroduction
di scount’ provided for in Annexure Cin contrast to such a
provision in Annexures Bl and B2. The likely inference is
not that the said discount is wthdrawn but that Annexure C
does not deal with those two sales (covered by Annexures Bl
and B2).

Li kewise, the terns of paynent nentioned in clause 5 are
such as are 'to be arranged from tine to time' while
Annexures Bl and B2 specify the ternms of paynent so far as

the two machines covered by them were concerned. The
subsequent clauses (6) to (11) deal wth

174

kindred matters of sales agency. Clause 12, captioned

"duration of agreenent’ states that 'this agreenent is valid
from after the 7th of April 1970 till 31st Decenber, 1970.
The two machines with which we are concerned in this appea
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were agreed to be purchased, as it were, on April 2, 1970,
under Annexures Bl and B2 but Annexure C becane operative
only in regard to transactions fromafter April 7, 1970.
I ndeed, these termnms cannot be given retroactive effect since
cl ause 13 expressly states that "this agreement enters into
force when both parties have signed it’.

Clauses 15, 16 and 17 are also not germane to the purchase
of the two nachines but in the background we have traced,
clause 14 has to be decoded. That clause, as already
nmentioned, is a new arbitration clause. substantial ly
different from the one contained in Annexures Bl and B2.
The question is : Can the arbitration provision in clause 14

have retroactive effect to bind sales effected on April 2,
1970 especially when such a contention runs in the teeth of
clause 13 which directs that Annexure C shall enter into

force only when both parties have signed it, which event
obvi ously took place only on or-after April 6, 1970.
The analysis of Annexures A to C which we have nmade, | eads
only to, one conclusion, viz., that Annexures Bl and B2 are
sel f-cont'ained and constitute a separate contract-set, and
that they exclusively relate to, the terns of purchase of EK
25 and EK 13A. Annexure C.is futuristic and relates to
sal es "agency’ and |ater purchases. The arbitration clause
that governs the sales of the two items. of machinery in
these proceedings i's clause B. in Annexures Bl and B2. This
necessarily neans that the dispute between the parties nay
be conpletely arbitrated by the Arbitration Tribunal of
Bhar at Chanber of Conmerce.
The Hi gh Court has taken a contrary view, ~ ignoring the
effect of Annexures Bl and B2 and over-enphasising, indeed
m sreading, the mnutes of April 2, 1970 and the deed of
April 6, 1970. These two fornmal contracts (Bl and B2) have
been di snm ssed not by argunent but by assertion
“"In ny view, the placing of the order by the
nted indent/order form of the
Respondent with the petitioner for the supply
of the said two machines can only be in
pursuance of the said Parent agency ~agreenent
which was arrived at between the Parties in
the neeting dated,’” the 2nd of April, 1970 and
t he details were of —which was formally
recorded in the docunent dated the 6th of
April, 1976. The party never intended that
the said order/indent placed by the respondent
with the petitioner would be. an -independent
and separate agreenent as now sought” to be
contended by M. Bhabre on behalf of the
Respondent . "
How the |earned Judge reaches the <conclusion that ' the
arbitration clause in Bl and B-2 is inoperative beats our
conpr ehensi on.
175
"Further, from the mnutes of the neeting
dated the 2nd of April, 1970, and the docunent
dated the 6th of April, 1970, it is nade quite
clear that the parties intended to have
transaction only on the basis of the fornms
which were fully set out in the docunent dated

the 6th of April, 1970. Ther ef or e, t he
arbitration clause in the said docunent dated
the 6th April, 1970, is the one which is

operative and bindi ng between the parties and
the arbitration clause in the Standard Printed
Indent/Order form of the Respondent has no
effect as the said order was formally placed

Standard Pr
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in pursuance to the agency agreenent arrived
at between the Parties as recorded in the
m nutes of the neeting dated the 2nd of April
1970."
Once we grasp the scenario of events and execution of
docunents and give full effect and intelligible coordination
to the various docunents it becones clear that there is no
sequitur in the High Court’s reasoning. Nor are we able to
persuade ourselves, as the Hi gh Court has done, that there
may be anbiguity as to the interpretation of the series of
docunents and the terms of the contract concerned.
We agree that all the machinery purchased by the appell ant
or to be purchased by himfromthe respondent, except the
two itens covered by Annexures Bl and B2 are governed by
Annexure C. The reference by the Hi gh Court to the principle
that the | ast deed nust govern the relationship between the
parties superseding the earlier ones, when there is
i nconsi stency between the two, assuming it to be right, has
no, roomfor play here. Subsequent docunents, such as the
Protocol ' of Novenber 14, 1970, February 26, 1971 and the
i ke, do not vary the jural relationship, vis a vis the sale
of the two items of nachinery we are concerned with. W are
unable to agree with Shri-Sachin Choudhry that the said
prot ocol shows that Ex.Cwas taken to be the sole matrix of
the contractual terns regarding the purchase of EK. 25 and
EK. 13A. Neither the conduct of the parties nor the chain
of correspondence deflects us fromthe concl usi on already
reached,
In this view, the inference is inevitable that arbitra
clause in Bl and B2 bind the parties, so faras the disputed
machi nes are concer ned.
Shri Sachin Chaudhri stated at the bar that in regard to one
of the items, 'sone sort of settlement has been reached,
al t hough Shri Tarkunde does not agree. W merely. ' nention
this and leave it at that.
We nmust further state that Shri Tarkunde did assure the-
Court that irrespective of the result of the appeal, the
appel lant was agreeable to the arbitral reference / going
before any Tribunal of Arbitration of any -Chanber of
Conmerce in India. W hold the party to that assurance.
In concl usi on we allow the appeal, but, in the
ci rcunst ances, direct the parties to bear their
respective costs. W further direct that if the respondent
intimtes the appellant in witing on or before
13-722sCl/ 77
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August 15, 1977 that he chooses any particular tribunal of
Arbitration, set up by any Chanber of Commrerce in Bonbay or
Calcutta, the reference of the dispute will go to that body.

If, however, no such intimation is made, the Tribunal, of
Arbitration of the Bharat Chanber of Commerce will have
jurisdiction and wll continue the proceedings. The
arbitrators will decide, according to clause 8 in Annexures
Bl and B2, the rights and liabilities of the parties. The
parties will bear their respective costs throughout.

P.B.R Appeal all owed

177




