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Code of Crimnal Procedure, 1898, -s. 344- Magi strate
remandi ng arrested person to judicial custody-Further remand
when not nade in presence of prisoner whether illegal

HEADNOTE

R was arrested on August 20, 1970 under ss. 107/117 of the
Code of Crimnal Procedure and was remanded to judicia

custody by the City Magistrate Lucknow. A petition for _a
wit of habeas corpus was filed in this Court and on August
22, 1970 this Court ordered himto be transferred to ~Tihar
Central Jail Del hi for personal appearance before the Court.
R's original remand as ordered by the City Magistrate was
till August 28, 1970. On that date at 4 p.m the
Superintendent Central Jail. Delhi sought directions /from
the court in viewof the fact that the remand was ~due to
expire at midnight. The court ordered that in the'situation
that had arisen R should be remanded back to the custody to
which he belonged, that he may be taken to UP. if so
desired to be produced before the court at the next hearing,
and that if no fresh remand orders were received by m dnight
R was to be set at liberty at mdnight. The sanme day a
Wi rel ess nessage was received by the Superintendent Delhi

Central Jail fromthe District Mgistrate Lucknow, inform ng
himthat the City Magistrate Lucknow had extended R s remand
up to September 1, 1970. The following day a telegraphic
nessage was received from the City WMgistrate Lucknow
informng the Superintendent that R was ordered to be
remanded to judicial custody till Septenber 10, 1970.
Simul taneously this Court was informed by the District
Magi strate that the remand of R was extended up to Septenber
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10, 1970. R filed another petition before this Court
challenging the legality of the fresh remand orders nainly
on the ground that they were nmade behind his back

HELD : Per Hidayatullah, C.J., Bhargava, Mtter, Ray and
Dua, JJ.-Even if it he desirable for the Magistrates to have
the prisoner produced before themwhen they remit him to
further custody, a nmmgistrate can act only as the

circunstances permt. |Indeed courts trying cases may find
it necessary to order a remand in the absence of an accused
e.g. when an accused is so seriously ill that the trial has

to be adjourned and he cannot be brought to court and in
such case an order made w thout production of accused in
court will not be invalid. [151 H]

Prisoners who are under trial, are brought before- this
Court on 'rule nis and are kept in custody of this Court.
This 1is a transferred custody on behalf of the Magistrate.
The Magi strate cannot recall the prisoner fromthis Court’s
custody by his order and he is only required to intimate to
the jail ‘authorities the prisoner, and this Court that the
original remand has been extended while adjourning the case.
This is sufficient conpliance with the requirenments of the
law i n such special circunmstances. To expect the Magistrate
to do nore under s. 344 of the Code in such

148

circunstances is to expect an inpossibility fromhimand the
| aw does not contenplate an inpossibility. [152 F]

In the present case the prisoner didnot want bail or seek
to appear by counsel. He relied only on the technical plea
that he was not produced before the Magistrate. . There was
no reason for this Court to order his rel ease when he was
held on proper remand by a Magistrate ,and there were no
circunstances justifying his release. [151 G 152 D]

In re Venkataraman, 49 C. L. J, 41, Anonynpus case, 2 Weir
209 and Ram Narain Singh v.State of Delhi, [1953] S.CR
652, referred to.

Per Shel at and Vaidialingam JJ. (dissenting) : It stands to
reason that an order of remand w ll have to be passed in the
presence of the .accused. Oherwise the position” wll be
that a magistrate or court will be passing orders of remand
mechanically without having heard the accused for a
considerably long time. Wen the accused is before the
Magi strate when the remand order is passed he can nake
representation that no remand order should be passed and
al so oppose any nove for a further remand. The fact that
the person concerned does not desire to be rel eased on bai
or that he can make representations to the Magistrate are
beside the point. For instance in cases where a person is
sought to be proceeded against under Ch. VIIl of. the
Crimnal Procedure Code, it would be open to him to
represent that the circunstances had materially changed and
a further remand had beconme unnecessary. [160 H 161 D

It was no answer that in the present case the petitioner was
brought to New Del hi under the orders of this Court and
hence the City Magistrate had to pass the remand order  at
Lucknow.. The U.P. authorities had nade no representati on on
August 27, 1970 when the wit petition was adjourned. They
also did not take the prisoner to Lucknow as permitted by
this Court. In the result it nust be held that the orders
of remand dated 28th and 29th August, 1970 passed by the
City Magistrate, Lucknow were illegal. [161 F-162 A]

Case law referred to

JUDGVENT:
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ORIG NAL JURISDICTION : Wit Petition No. 330 of 1970.
Petition wunder Art. 32 of the Constitution of India for a
wit in the nature of habeas corpus.
D. P. Singh, for the petitioner
The respondent did, not appear.
ORDER

By majority, we hold that the custody of M. Raj Narain is
valid and that he is not entitled to release on his fresh
petition. W shal | give our reasons |later.
The Judgnment of M HI DAYATULLAH, C.J., V. BHARGAVA, G K
MTTER, A N RAY and 1. D. DUA, JJ. was delivered by
H DAYATULLAH, C.J. Dissenting Opinion of J. M SHELAT and
,C. A VA D ALINGAM JJ. was given by VAI D ALI NGAM J.
H dayatullah, CJ. M. 'Raj Narain MP. was arrested on
August 20, 1970 under ss. 107/117, Crimnal Procedure Code,
149
and was remanded to jail custody under warrant issued by the
City Magistrate, Lucknow. A petition for a wit of habeas
corpus' for his release is pending in this Court, and under
our order's, August 22, 1970, he has been transferred to
Ti har Central Jail Delhi. H's ori ginal remand, , as
ordered by the City Magistrate, was till August 28, 1970.
On  August 28, 1970, we were informed at 4 p.m that his
,remand woul d expire at midnight of the 28th August,, 1970,
and that the Superintendent, Central Jail, Delhi would not
be able to detain M. Raj Narain thereafter. The follow ng
intimation from the Superintendent was received in this
connection by the Registry :

"Sub : Production of Shri Raj Narain,

M P. in the Suprenme Court, Wit

Petition No. 315 of 1970.

Sir,

| have the honour to state, that Shri Raj
Narain, MP. was received in this jail on
transfer from District~ Jail, Lucknow, for

production in Suprene Court in connection with
his Wit Petition(in the nature of Habeas
Corpus. He was produced in the Court on 25th,
26th and 27th August 1970. Now it" has been
ordered by the Supreme Court" ~dated 27-8-70
that he is not to be produced in the Court and
that he nmay be kept in Delhi.——Oders of the
Court are reproduced bel ow :
"Shri Raj Narain's petitionis not to  be
listed tonorrow and he is not to be produced
in Court tomorrow. He nmay however be kept in
Del hi . "
2.Judicial remand of Shri Raj Narain has _ been
granted wupto 28-8-70 by the City  Magistrate
and Magi strate 1st Cass, Lucknow, vi de
encl osure copy of the order dated 21-8-70. 1In
other words his judicial renmand expires today.
You are, therefore, requested kindly to
intimte whether Shri Raj Narain is to be kept
in Delhi Jail after 28-8-70 as per your orders
or his further judicial remand is to be taken
fromthe said Court.
Clarification sought may kindly be given today
per bearer.
Yours faithfully,"

150

The Court, thereupon, nade the follow ng order
"It has been represented to us by t he
Superintendent of Jail that M. Raj Narain's
remand expires at mdnight and that as he has
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been ordered to be kept in Delhi, it would be
necessary for us to say in whose custody and
under whose orders he has to be detained. A
simlar situation had arisen in the case of
M. Madhu Li maye when his renmand expired and

he becane a free man, because we could not
keep hi munder our orders in detention beyond
the period originally fixed by the Magistrate.
The same situation has arisen now and we can
only make this order that he shall be remanded
back to the custody to which he belongs and
that he may be taken to U.P. if so desired, to
be produced before us on the' next date of
hearing to be fixed in this case. If the
fresh remand order is not received by the
Superintendent of the Jail by midnight, the
petitioner~ shall-not be detained as directed

by this Court, and he shall be set at |I|iberty
at m.dnight."
The, sanme day a wreless nmessage was received by the
Super i nt endent-, Tihar Central~ Jail from the District

Magi strate Lucknow. |t stated
"Habeas Corpus Petition No. 315/70 Date, 28-3-
70. SsShri Raj Narain MP. remanded to further
jail ‘custody upto Septenber 1st (1-9-70) under
orders of C.M Lucknow dated 28-8-70. Note in
the Jail Warrant and informhim'
The following day 'the nmessage was corrected to read
Septenber tenth instead of Septenmber first. The City
Magi strate Lucknow . also tel egraphed to the ~Superintendent,
Ti har Central Jail the .follow ng nessage
". . . Reference Habeas Corpus  Petition No.
315/ 70 dated August 28, 1970 Tiem (sic) PM
Shri Raj Narain MP. renmanded to further jai
custody upto Sept. Ten N neteen Seventy.
Note in the jail warrant and informhim'
si mul t aneousl y this Court was inforned by District
Magi strate that remand of M. Raj Narain MP. was  extended
to Septenber 10, 1970 by the City Mgistrate.
M. Rajnarain nmade an application in the nature of a habeas
cor pus petition stating that the remand orders were
conmuni cated to himon the norning of the 29th and therefore

his detention after mdnight of 28th was illegal and
unsupported by any order

151

of remand. Further, that in any case, as he was renmanded
behi nd his back, his remand is illegal and he.is entitled to
be rel eased. The question is whether the custody of M. Raj
Narain becane illegal at mdnight of August 28, . 1970. In

our opinion it did not.

M. Raj Narain's counsel relied upon the case reported in In
re Venkataranman, (1) where it was held that an illegality was
conmitted by a Magistrate in remanding a prisoner without
having him before himand asking him whether he w shed
anybody to represent himand giving himan opportunity  of
showi ng cause why he should not be further renanded. The
ruling restates, what was said in an old case reported in
Anonynous(2) where it was ruled that just as conmitnent
required the presence of a prisoner, so did recomitmnent.
The earlier case contains no discussion and s opinion
stated on a reference by the Magi strate.

In Ram Narain Singh v. State of Delhi(1l) it was ruled that
an adjournment required an order in witing and so did an
order of remand. The case dealt with an adjournnent under
S. 344 of the Code of Crimnal Procedure and as there was
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nothing to show that the Magistrate had nmde an order
remandi ng the prisoner to custody, the detention was held to
have becone illegal. In that case the |last order by the
Magi strate adjourning the case, was nade on 9th March, 1953
but there was no order of remand. The only order was an
endor senent on the warrant 'Remanded to Judicial (sic) till
11th March 1953". This warrant was not produced earlier and
there was nothing on the court’s record to show an order of
r emand. Al  that the Court had done was to adjourn the
case. This Court refused to take notice of the warrant
produced after the Court rose for the day because it was not
produced earlier and there was no order on the Court’s
record showing a remand. \ The detenus were, therefore set at

liberty.

The facts here are different fromthe case cited. M. Raj
Narain did not want bail or seek to appear by counsel. He
conpl ai ned of nothing except his detention which he
described as illegal for the technical reason that he was
not produced before the Magistrate. If "he wanted bail he
could have asked us as he was in our custody. There is

nothing in the law which required ~his personal presence
before the Magi strate because that is a rule of caution for
Magi strates before granting renmands at the instance of the
pol i ce. However, ~ even if it be desirable for the
Magi strates to have the prisoner produced before them when
they recomit himto further custody, a Magistrate can act
only as the circunmstances permit. VWere the prisoner’s
custody is transferred to a

(1) 49 Cr. L.J. 41.

(3) [1953] S.C.R 652.

(2) Weir 209.

152

superior Court such as this the Magi strate can only  adjourn
the case at the sanme tinme extending the period of | remand.
It is for this Court to see that the custody by it continues
under proper orders and if this Court is satisfied that the
prisoner is in proper custody under a proper order of
remand,, the prisoner will not be, released. This /Court
does not order detention and cannot extend the remand. Its
custody is coterminus wth the remand ordered by the
Magi strate. |If the Magistrate extends the period-of renand
and conmunicates the order to the person having the
i mediate custody of the prisoner with intimation to this
Court and the prisoner, nothing nore is expected of him
The object of production of the prisoner before t he
Magi strate is nore than answered by his production before
this Court because the prisoner has the protection of his
interests transferred fromthe Magistrate to this Court.
There is no reason why we should order the release of M.
Raj Narain when we are satisfied that he is held on a proper
remand by a Magistrate and there are no circunstances
justifying release by us. To expect the Magistrate to do
nore under s. 344 of the Code in such circunstances is to
expect an inpossibility fromhimand the |aw does not
contenplate an inpossibility. Indeed, sinmlarly courts
trying cases may find it necessary to order a remand in the
absence of an accused, e.g. when an accused is so seriously
ill that the trial has to be adjourned and he cannot be
brought to court and in such case the order nade w thout
producti on of accused in court will not be invalid.
Prisoners, who are under trial, are brought before this
Court on rule nisi and are kept in custody of this Court.
This is a transferred custody on behalf of the Magistrate.
The Magistrate cannot recall the prisoner fromour custody
by his order and he is only required to intinmate to the jai
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authorities, the prisoner and this Court that the origina
remand has been extended while adjourning the case. This is
sufficient conpliance with the requirements of the law in
such special circunstances.

It was for these reasons that we held the present custody of
M. Raj Narain pending the decision of his main petition to
be proper and rejected the application for his instant
rel ease.

Vaidialingam J. We regret our inability to agree Wth the
order just pronounced by the learned Chief Justice wth
regard to the validity of the remand order dated August 28,

1970, in question. W now proceed to give our reasons for
such di sagreenent.
153

In this petition for Habeas Corpus the petitioner prays for
i medi ate rel ease on the ground that the remand order dated
August 28, 1970, passed by the Gty Mgistrate, Lucknow is
invalid and that his detention after the mdnight of the
28th August, 1970, is illegal. He further attacks his
detention on the ground that it is contrary to t he
directions given by this Court on August 28, 1970, in Wit
Petition No. 315 of 1970.
The circunstances |eading to the filing of the present
petition may be briefly stated thus : The petitioner has
already filed a wit petition No. 315 of 1970 for Habeau
Corpus challenging 'his arrest on August 20, 1970 and his
detention in the District Jail, Lucknow. He raised various
grounds against the legality of his arrest and detention and
prayed for being released forthwith. He also prayed for
striking down certain sections-of the Crimnal  Procedure
Code as violative of the Constitution. The City Mgistrate,
Lucknow in his counter-affidavit has stated  that ' he had
issued the warrant for the arrest of the petitioner. under
ss. 107 and 112 Cr.P.C. and that when the petitioner was
produced before himon August 20, 1970 at 9 AM he orally
explained to the petitioner the contents of the notice under
s. 112 C.P.C., a copy of which had al ready been served on
him and that the petitioner filed a |lengthy reply  thereto.
It is further stated by the City Magistrate that as the
petitioner did not make any application for being released
on bail during pendency of the inquiry, he was remanded to
jail. The City Magistrate has also maintained that the
proceedings initiated against the petitioner are |legal and
valid and the provisions of the Crimnal Procedure Code
chal | enged by the petitioner are also valid. The
contentions raised by the parties in this wit petition are
pendi ng adjudication by this Court. But it may be stated
that the order of remand passed on August 20, 1970 was
effective till August 28, 1970.
In Wit Petition No. 315 of 1970, the petitioner inpleaded
the State of U P., the District Mgistrate, Lucknow, the
Superintendent of District Jail, Lucknow and the Union of
I ndia as respondents. On August 21, 1970 when the said wit
petition came wup for prelimnary hearing, this Court
directed "issue of rule nisi returnable on August 25, 1970"
and further ordered that the petitioner was to be produced
before the Court on that day. The petitioner accordingly
was transferred fromthe District Jail, Lucknow, to the
Central Jail, New Delhi, for being produced before this
Court. He was produced in this Court on the 25th, 26th and
27th August, 1970. On August 27, 1970, this Court passed
the follow ng order:

"Shri Raj Narain's petitionis not to be

listed tonorrow and he is not to be produced

in Court tomorrow. He may, however, be kept in
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Del hi . "

235 Sup. C1./71

154

Though the State of Utar Pradesh appeared before us through
Counsel on August 27, 1970, when the above order was passed,
it was not brought to our notice that the renmand order
passed by the City Mgistrate, Lucknow, on August 20, 1970
was expiring by mdnight of August 28, 1970 nor were any
directions in that connection sought for fromthis Court at
that tine. It was only on August 28, 1970, at 4 P.M when
the Court was about to rise for the day that a letter of the
Superintendent, Central Jail, New Delhi of the sane date
received by the Assistant Registrar of this Court, seeking

directions regarding detention of the petitioner, was
brought to our notice. ~That |etter has been set out by the
| earned Chief Justice in his order. It is clear from that

letter that the judicial remand of the petitioner ordered by
the Gty Mgistrate, Lucknow would expire on that day and
orders' were solicited whether the petitioner is to be
detai ned " further under orders of this Court or whether his
further ‘judicial remand is to be taken from the City
Magi strate, Lucknow.
When a person under detention has come with a grievance that
his detention is illegal and invalid and seeks a wit of
Habeas Corpus and is produced before this Court, the
prisoner cones directly under the custody of this Court.
But no orders would be passed by this Court which would have
the effect of detaining, a prisoner beyond the period of
detention al ready ordered and which order is conpl ained off.
In an appropriate <case, during the operation of the
detention order under challenger this Court nay release the
prisoner on bail or otherwise either wth or " wthout
conditions, pending adjudication of his grievance by this
Court.
On the letter of August 28, 1970, of~ the Superintendent,
Central Jail, New Delhi, this Court made an order  on the
sanme day which has been set out in full in the order of the
| earned Chief Justice. Fromthat order the following points
ener ge:
(i) M. Rai Narain_ was remanded to the
custody to which he bel ongs, nanely, the U.P.
aut horiti es;
(ii) The U P. authorities were at liberty to
t ake the petitioner to Lucknow
pending fixation of the further date for the
hearing of his wit petition
(iii)lf the Superintendent of the Centra
Jail, New Del hi, does not receive the fresh
order of remand by mdnight of August’ 28,
1970, the petitioner should not be detained as
directed by this Court and that he should be
set at liberty at m dnight.
At this stage it may be stated that if the respondents in
Wit Petition No. 315 of 1970, who were represented by
counsel , had
155
brought to our notice on August 27, 1970 (when this Wit
Petition was adjourned to a later date) that the remand
order of the City Magistrate was expiring on August 28, 1970
and had sought directions, this Court would have, on that
date itself, passed an order simlar to the one, which was
actual ly passed in the evening of August 28, 1970. In. that
case the respondents would have had anple opportunity to
take the petitioner to Lucknow, for producing himbefore the
City Magistrate for a further order of remand, if he
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consi dered it necessary.

However, the position is that the petitioner was not taken
to Lucknow nor produced before the City Magi strate.
Instead, he was kept in the Central Jail, New Delhi. The
City WMagistrate, Lucknow, passed two orders, viz., ode on
August 28, 1970 and anot her on August 29, 1970, Both the
orders have been quoted in the order of the |I|earned Chief
Justi ce. By the first order, which is stated to have been
conmuni cat ed by wireless nessage, the petitioner was
remanded to further jail custody upto Septenber 1, 1970. By
the second order which was conmuni cated by tel egram he was
remanded to further jail custody upto Septenber 10, 1970.
The petitioner has in the present wit petition prayed for
the issue of a wit of Habeas Corpus directing his release
on the ground that his further detention is illegal. He has
attacked his detention after mdnight of August 28, 1970 as
illegal and contrary to the directions given by this Court.
He has stated that no orders of remand were communicated to
him before midnight of August 28, 1970 and that the two

remand orders are quite inconsistent with each other. The
nore serious ground of challenge inrespect of the remand
orders is that they are illegal as they have been passed by

the City Mgistrate, wthout his being produced before the
City Magistrate and behind his back
On  August 31, 1970, this Court issued a notice to the
Superintendent, Central Jail, New Del hi, to produce before
the Court on Septenber 1, 1970, the warrants under which
"M Raj Narain'is presently detained." On  Septenmber 1,
1970, on behalf of the jail ~authorities, the wreless
nmessage received on August 28, 1970 and the telegram of
August 29, 1970 were brought to our notice.
As we were inclined to hold that the remand orders had not
been passed according to law and in consequence the further
detention of the petitioner was illegal, this Court passed
on the sanme day the follow ng order
"By majority, we holdthat the custody of M.
Raj MNarain is wvalid and that he is not
entitled to release on his fresh petition. W
shal | give our reasons later."
156
The petitioner’s grievance that the two orders passed by the
Gty Magi strate on 28-th and 29th August, 1970 are
i nconsi stent, has considerable force. It is strange that a
remand order extending the petitioner’s custody upt o
Septenber 1, 1970, was followed within hours by another
order extending it to a still further period upto Septenber
10, 1970. There is nothing to show why this becane
necessary. Prima "facie, it looks as if the Magistrate had
not judicially applied his mnd on the question of how /| ong
the petitioner’s custody should be extended. Prina facie,
it would al so, show that the magi strate was passi ng-an order
of remand in a mechani cal manner without even considering
the period for which his remand orders are to have effect.
This certainly shows non-application of judicial mnd even
where the personal liberty of a citizen is involved.
But we are not prepared to rest our decision on the above
circunstance alone. The petitioner has further stated in
his petition that he received intimation only in the norning
of August 29, 1970 about the order of renmand passed by the
City Magistrate, Lucknow. If the City Magistrate was
inlaw entitled to pass an order of renmand on August
28,1970, without the person detained being produced before
him the nmere fact that it was nade known to the petitioner
in the nmorning of August 29, 1970 may not make the order of
detention invalid. But we are upholding the contention of
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the petitioner that the City Magistrate had no power to pass
an order of remand without the person in detention being
produced before him and as such the order passed on August
28, 1970 is illegal, irrespective of the tine as to when it
was made known to the petitioner

Now coming to the question of the legality of the order
passed by the Magistrate renmanding the petitioner in
detention, wthout his being produced before him it is
necessary to refer to certain provisions of the Crinina
Procedure Code. Such a question cane up before this Court
in Tlaangdingliana v. State of Assam(1l) but was not decided
as it was not necessary in that case to do so.

The Criminal Procedure Code contenplates the period for
whi ch a person can be detained in custody prior to the com
nmencenent of an inquiry or trial and that is broadly divided
into two stages. The first stage is the maxi mum period of
24 hours. (See Sec. 61 Cr.P.C.) For this period the Police
have the power to detain a person during investigation
Under Art. 22(2) of the Constitution, however, every person
who is arrested and detai ned

(1) WP. No. 171 of 1969 deci ded on Sept. 25.1969

157

in custody shall be produced before the nearest mmgistrate
within a period of 24 hours of such arrest excluding the
time nentioned thereinand no such person shall be detained
in custody beyond the said period without the authority of
the magistrate. |If the investigation. cannot be conpleted
within 24 hours, the person arrested and detained in custody
must be forwarded to the nearest ~nmgistrate as provided
under s. 167(1) Cr.P.C Under s. 167(2) when, accused person
is so forwarded, the magi strate, whether he has or has no
jurisdiction to try the accused nmay authorise the detention
of the accused in such custody as hethinks fit for a term
not exceeding 15 days in the whole. This is the 'second
stage of detention for 15 days. If the magistrate to whom
the accused has been forwarded has not jurisdictionto try
the case or commt it for trial, and if he considers further
detention unnecessary, that nmmgistrate has to forward the
accused nmmgistrate having such jurisdiction. Under s.
167(3) the magi strate authorising. detention in the custody
of the Police is bound to record his reasons for so doing.
But the fact to be noted in s. 167(2) is, that the accused
who is suspected or alleged to have conmmitted an of fence and
who has to be tried by a court has to be forwarded to the
nearest rmagi strate whether he has jurisdiction to try the
case or not. For the purpose of enabling the Police to
conplete the investigation, the nagistrate before whom the
accused is so be produced has got power to authorise the
detention of the accused for the nmaxi num period nentioned
t herein. If the aforesaid nmgistrate considers further
detention unnecessary, the accused has to be forwarded to
t he magi strate having jurisdiction. Bef ore both the
magi strates referred to in this sub-section, production of
the accused is essential. And thisis the position in
respect of a person against whom the conmssion of _an
of fence is all eged.

It may happen that the 15 days detention ordered under s.
167(2) is not found sufficient for conpleting the
i nvestigation. It coul d not have been contenplated by the
Legi slature that wunder such circunmstances the arrested
person nust be released. Therefore it nust have nmade
provisions for continuing the arrested person’'s detention
after 15 days in suitable cases and there is no provision
permtting further remand barring that contained in s. 344
Cr. P. C. W have already referred to the fact that the
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Cty Mugistrate has in his counter-affidavit in Wit
Petition No. 315 of 190 stated that the petitioner did not
offer any bail during the pendency of the inquiry in which
case s. 344 squarely applies. Section 170 C.P.C. also
refers to the accused under custody being forwarded to a
magi strate enpowered to take cogni sance of the offence upon
a police report. This section

158

al so, insists upon the production of the accused before the
magi strate

A remand under S. 344 Cr.P.C. is to be distinguished from a
remand wunder s. 167(2) Cr.P.C. Section 344 is nore genera

than s. 167(2). But s. 344 itself contains the limtations
for passing an order of  remand under that provision

Section 344 gives power-to the court to postpone or adjourn
the inquiry or trial under the circunmstances and in the
manner indicated ~therein. The first proviso to s. 344
states that no magi strate shall remand an accused Person to
custody under that section for a term exceeding 15 days at a
tinme. The accused is entitled to participate, in the
inquiry or trial and he will be present before the court
concerned and it is in his presence that the order of renand

under the first proviso wll be nade by the Court or
magi strate concerned. The accused being present at the
inquiry or trial/ before a magistrate 'or. court, in our
opinion, it is inplicit ins. 344 that the order of renand

under the first proviso has to be nmade in his presence.

The matter can be considered fromanother aspect. W have
already stated that even in respect of an accused who is
alleged to have commtted an offence and with reference to
which offence investigation is being conducted by the
police, the production of the accused before the nagistrates
nmentioned in s. 167(2) Cr.P.C. is absolutely essential for
the purpose of the police obtaining the necessary orders for
detaining the accused, beyond the period of 24  hours
referred to ins. 61 C.P.C. Under s. 344 C.P.C., which
deals with inquiry or trial in respect of an offence all eged
to have been comitted by an accused, the remand order under
the proviso is to be passed in the presence of the accused.
In this case even according to the avernments nade by the
City Magistrate in his counter-affidavit in Wit Petition
No. 315 of 1970, the petitioner had been arrested on - the
basis of a warrant issued by himunder ss. 107 and 112
Cr.P.C. and that the petitioner did not offer to be rel eased
on bail pending- the inquiry. A reading of s. 107 Cr.P.C
will clearly showthat the inquiry referred to by the City
Magi strate with reference to the petitioner is not in
respect of an offence alleged to have been commtted
already, but 1is only for the purpose of deciding whether
action is to be taken for prevention of the offence referred

to therein. When an accused who is alleged -to have
conmitted a crime has to be produced before the mmgistrate
when an order of remand is passed under s. 344 Cr.P.C, in

our opinion, it stands to reason that a person who has not
conmtted any offence but is sought to be proceeded against

under Chapter VIIII C.P.C. and is proposed to be detained,
must be before
159

the court at the tine when the latter passes an order of
remand under s. 344 C.P.C

W will nowrefer to the case law on this aspect., In 1867 2
Weirs 409 the Madras Hi gh Court had to answer a reference
nmade by a nmgistrate whether a person has to be placed
before a magistrate on each occasion of fresh remand being
gi ven. The names of the parties are not given in the
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Report . In H gh Court dated June 10, 1867 it is stated as

follows :
"The High Court observe that to remand is to
recommt to custody and that a nmmgisteria
conmitment requiring the presence of t he
prisoner, the recommtnment of the prisoner
al so requires that presence.”

Thi s deci sion was given under s. 344 of the Criminal Proce-

dure Code as it then stood.

In Crown v. Shera and others(1l) it was held that it was

illegal to remand person on the application of the police,

when the prisoner is not produced in Court.

In Re. M R Venkataraman and ot hers(2) a Division Bench of

the Madras High Court had to consider the legality of a re-

mand order passed by the nagistrate under ss. 167 and 344

Cr.P.C. without the prisoners having been produced before

him |In dealing with thi's question the H gh Court observes

at page 281 as follows :
A it does seem certain that an
illegality was committed by the Magistrate in
i'ssuing an order of remand wi thout having the
prisoners produced before himand asking them
whet her “t hey wi shed anybody to represent their
cause  and- giving them an opportunity of
showi ng ~cause why they should not be further
remanded. We trust that <~ the Sub-Mgistrate
i ssued this order through -oversight and
because as he |ater said, the prisoners were
at Trichinopoly and he did not. have rmuch
notice that a request for a further remand
woul d be made. ~However that nay be, we agree
with the |learned Counsel for the petitioners
that an illegality involving a breach of the
provi sions of the Crininal Procedure Code was
conmitted; and we trust that our order wll
serve as a warning to the Magistrate not to
re-peat this illegality."

In Ram Narayan Singh v. The State of Delhi and ors. (3) this

Court bad to deal with the validity of the detention of an

(1) 1867 Punjab Record-Judicial 72.

(3) [1953] S.C.R 652.

(2) I.L.R [1948] WMadras 279.
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accused. Even at the outset we may state that ~in that

decision, this Court was dealing with a case, where no order

of the mgistrate remanding the accused to custody was

pl aced before this Court. Therefore, on facts ~that case

stands on a different footing, but the principle laid down

by that decision, in our opinion, is apposite. At page 654

this Court observes as follows :
"This Court has often reiterated before that
those who feel called upon to deprive | other
persons of their personal liberty 1in the
di scharge of what they conceive to be their
duty, nust strictly and scrupul ously observe
the forms and rules of the law "

It wll be noted that this Court has enphasised that when

the personal liberty of a person is sought to be restricted

or curtailed, rules of the law, as well as the forms nust be

scrupl ously observed.

More recently the Del hi H gh Court in the decision reported

in Ram Rishi Anal v. Delhi Administration, Delhi and

others(3) had to deal with the legality of an order of

remand passed by the magi strates without the accused being

produced before them There were certain other illegalities
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pointed out in that judgnment. The |earned Chief Justice has
held in that decision that passing of remand order behind
the back of an accused, is illegal. In the judgnent of the
Del hi High Court there is no reference to the decision cited
by us wearlier except the decision of this Court in Ram
Narain Singh v. The State of Del hi and ot hers(4).

From the decision of this Court, referred to above, it is
clear that the authorities seeking to curtail the liberty of
a subject must strictly and scrupul ously observe the forms
and rules of the law The various provisions of the
Crimnal Procedure Code, referred to by us, as also the
decisions quoted above lead to the conclusion that the
accused nust be present before the magistrate or court when

an order of remand is passed. |In fact the decisions quoted
by us clearly lay down that an order of remand passed
wi t hout the accused being produced, is illegal. W are in
agreenment with those decisions.

It stands to reason that an order of remand will have to be
passed in the presence of the  accused. O herwi se the
position will be that a magi strate of court will be passing
orders of remand mechanically w thout having heard the
accused for a considerably long tine. |If the accused is

bef ore the magi strate when a

(1) 1967 Del hi Law Ti mes,, 126.

(2) [1953] S.C.R 652.
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remand order is being passed, he can nake representations
that no renmand order should be passed and al so. oppose any
nmove for a further remand. For instance he may. rely upon
the inordinate delay that is being caused by the prosecution
in the matter and he can attenpt to satisfy the court that
no further remand should be allowed. Again_ it may be that
an accused. on a forner occasion may have declined to
execute a bond for getting hinmself released; but on a  |ater
occasion when a further renmandis being considered, the
accused may have reconsidered the position and may be

willing to execute bond, in which case a remand order wll
be totally wunnecessary. The  fact that ,,the person
concerned does not desire to be released on bail or that he
can meke witten representations to the nmagistrate are, in

our opinion, beside the point. For instance, in cases where
a person is sought to be proceeded agai nst—under Chapter

Vill of the Crimnal Procedure Code, it would 'be open to
himto represent that circunstances have materially changed
and a further remand has becone unnecessary. Such an

opportunity to nmake a representation is denied to a person
concerned by his not being produced before the magistrate.
As the magistrate has to apply his judicial mnd, he hinself
can take note of all relevant circunstances when the person
detained is produced before himand deci de whether a further
remand i s necessary. All these opportunities will “be denied
to an accused person if he is not produced before the
magi strate or the court when orders’ of remand are ‘being
passed.

It is no answer that the petitioner was brought to New Del h

under the orders of this Court and hence the City Magistrate
had to pass the remand order at Lucknow. W have already
mentioned that no representati on was nmade nor any directions
asked on August 27, 1970, on behalf of the respondents when
Wit Petition No. 315 of 1970 was adjourned. Under orders
of August 28, 1970" this Court released the petitioner from
its custody and restored himto the original custody and
even permtted himto be taken to Lucknow. pending fixation
of a fresh date of bearing of his case. The Uttar Pradesh
authorities concerned did not avail thenselves of the
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opportunity to take him back to Lucknow for being produced
before the magistrate concerned. On the other hand, they
were content to have an order of remand of the prisoner in
New Del hi passed by the nagistrate sitting in Lucknow. Such

an order, as we have held. is illegal and hence the
detention of the petitioner on the authority of such an
illegal order of remand is also illegal. Such a situation

has ' been brought about by the Uttar Pradesh authorities for
whi ch they have to thank thensel ves.
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Li the result we hold that the orders of renmand dated 28th
and 29th August, 1970 passed by the City Magistrate,
Lucknow, are illegal. W further hold that the detention of
the petitioner in the Central Jail, New Delhi, after the
m dni ght of August 28, 1970 on the authority of the illega
orders of remand is also illegal. In consequence the
petitioner should be set at liberty forthwth. The wit
petition is all owed.

G C
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