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One Jairam (hereinafter referred to as the 'deceased’) was in his
early teens when he lost his life in an unfortunate di spute where his
relatives were the warring parties. There were originally 4 accused
persons nanely, Madan Rai (A-1), Rasbehari (A-2), Sachidanand Rai (A-3)
and Janardan Rai (A-4). Accused-Madan Rai i's the father of Sachi danand
and Rasbehari. Accused- Madan Rai was charged for conmi ssion of offence
puni shabl e under Section 302 of the Indian Penal Code, 1860 (in short
the "IPC) for committing the murder of deceased and other three were
charged by application of Section 302 read with Section 34 of IPC Al
the four accused persons were al so charged in ternms of Section 440 | PC
for conmitting mschief having made preparation to cause hurt.

The date of occurrence is 11.5.1984. The dispute arose over fiXxing
a door by Ramakant (appellant in Crl.A Nos.2032-33/96). By infliction of
a gunshot injury the deceased breathed his last on 12.5.1984. According
to Siyaram (PW1) the informant, the incident which took life of the
deceased was the result of |ong-standing dispute over properties. There
was a private partition between the deceased' s father and his of fsprings
and accused- Madan Rai a few years before the occurrence. Madan Ra
wanted to take northern roomout of the roons in which cattles were
tethered and which was falling to share of Siyaram the informant.
Though the door of this room had been renoved earlier, the infornmant
wanted to close the door by constructing a mud wall.. On the date of
occurrence at about 6.30 p.m the accused-Madan Rai cane with his
i censed gun to the spot of occurrence with his sons Sachi danand,
Rasbehari and Janardan. Three of themwere armed with lathis: They
started denolishing the walls. The present appell ant-Ramakant Rai and
Si yaram and deceased requested themnot to do so. Madan Rai took out his
gun and fired one shot. Sound of such gun fire attracted notice of nany
i ncl udi ng Bashi sht Pandey (PW2), Bhimmath Rai (PWs)and nany ot her
vill agers who cane to his house, particularly, to the roomto find out
what has happened. The informant, the deceased and others canme to the
roomwhere informant’s cattles were tethered. Accused-Madan Rai clinmbed
on the roof to the western corner of the house with his gun. Deceased
was at the door of the room which was towards north-west of his house.
Madan Rai fired one gun shot which resulted in injuries on the face of
the deceased who fell down. According to the informant the ghastly
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i nci dent was wi tnessed by Bashi sht Pandey (PW2), Bhimath Rai (PWs) and
the nei ghbourers. As the condition of the deceased deteriorated, he was
taken in a tractor to the hospital at Mhamradbad, informati on was

| odged at the police station, and investigation was undertaken. On
conpl etion of the investigation, charge sheet was pl aced.

Consi dering the evidence on record the Trial Court found accused-
Madan Rai guilty and sentenced himto inprisonnent for life for the
of fence rel atable to under Section 302 |IPC and for the offence
puni shabl e under Section 440 I PC inprisonnent for termof two years with
a fine of Rs.500/- was inmposed. Other three accused were acquitted of
charges under Section 302 read with Section 34 IPC. However, they were
held guilty in relation to Section 440 I PC. The convicted accused
persons filed an appeal before the Al lahabad H gh Court which by the
i mpugned judgnent found the prosecution version to be wanting
incredibility and adequacy and directed acquittal. State s appea
agai nst acquittal of three was rejected.

According to the H gh Court, there was manipulation so far as the
time of occurrence in the FIR is concerned. Originally, the sanme appears
to have been witten at 7.30 p.m and subsequently corrected to 6.30
p.m, obviously, with a view to nake visibility and identification
possi ble. There was no motive to kill the young boy, as the accepted
position seemed to be that notw thstanding the difference there was no
sufficient reason as to why the innocent boy should be killed. It was
al so concl uded that since there was only one gunshot, the question of
so-cal | ed eyew tnesses rushing to the spot on hearing the sound appeared
i ncredi bl e. The distance fromwhich the bullet was fired appeared to be
differently stated and there was apparent contradiction in the evidence
of doctor who conducted the post nortem and the doctor who exami ned the
deceased i nmedi ately after he had suffered the injuries. Wile Dr.
Chander Bhan Tripathi (PW4) who conducted the post-nortem exani nation
i ndi cated the distance to be greater, doctor (PW3) who exam ned the
deceased noticed some bl ackening and tattooi ng which indicated that the
gun shot was fired froma very close range. After maki ng casua
reference to the evidence it was concluded that on the overal
appreci ation of evidence contradictory statement of ‘affairs about the
injuries and the ocular testinonies, tine of |odging of FIR throws grave
doubt in the prosecution case. It was, therefore, concluded that place
of occurrence as said to have taken place and stated in Court is not
correct version of the incident and the prosecution has not cone wth
cl ean and correct case. Wth these findings, the judgnment of conviction
and sentence was set aside and one of acquittal was put in its place.

The father of the deceased, Ranmkant Rai has filed Crim nal
Appeal s Nos. 2032-33/96. The State of Utar Pradesh has filed Criminal
Appeal Nos.611-612/1997 restricting the challengeto the acquittal of
Rasbehari, Sachi danand and Janardan but there i's no challenge to the
acquittal of Madan Rai, the prime accused according to the prosecution

Learned counsel for the appellant Ranmakant “Rai subnitted that the
concl usions of the H gh Court are without any basis and the judgnent is
practically un-reasoned and concl usi ons cannot be substitute for
reasons. Referring to the nunber of shots it is submitted that the
evi dence of the witnesses clearly spoke of two gunshots. This was al so
noticed by the trial Court. Unfortunately, the H gh Court proceeded on
the presunption as if there was only one gunshot. In reality there was
one gunshot, which hit the deceased. But the clear and cogent evi dence
was to the effect that one shot was fired first and after sone tine the
second shot was fired which proved to be fatal. The Hi gh Court has
attached unnecessary inportance to the correction nade in the FIR about
the time of occurrence. There was no naterial and no finding has been
recorded that initially sone timng was gi ven whi ch was subsequently
changed. It is not the case of the defence that at first 7.30 p.m which
was witten in the FIR was subsequently changed to 6.30 p.m in another
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docunent. As has been explained by the informant the correcti on was nade
before the first FIR was handed over. To say that the timng was changed
after deliberation would not be a proper approach. According to the
informant by trenor of hand it was so witten and i medi ately corrected
and to discard the prosecution case on the conjectures and surm ses that
the timng was changed after deliberation is indefensible. Even if it is
conceded that there was a correction nade that was obviously made before
the FIR was handed over and nere correction cannot be viewed with
suspi ci on as has been done by the High Court.

Dr. Sudhakar Dube (PW3) has clarified as to why he had stated
about bl ackeni ng. The evidence was to the effect that when he exam ned
the injured there was no electric light and he had to nake the
exam nation with the help of lantern and, therefore, the confusion
arose. In view of this specific clarification, it was not appropriate
for the H gh Court to conclude that the post nortemreport was to be
di scarded. The trial Court had dealt with such pleas of the accused
persons el aborately and had indicated the reasons as to why they were
not acceptable. The Hi gh Court w thout even di scussing the evidence
el abor at el y concluded to the contrary. Evidence of PW 2 and 5 who are
i ndependent witnhesses has been di scarded even without anal yzing of their
evi dence.

In response, | earned counsel for the acquitted accused persons
submitted that the special |eave petition at the instance of the father
of the deceased was not conpetent. Though he clained to be eyew tness,
he was not examined by the prosecution. The reasoning indicated by the
Trial Court that he may have shown conpassion to his close relative
havi ng 1 ost the sonis contradicted by the very fact that he has chosen
to file Special |eave petition

Wth reference to evidence of doctors it was subnmitted that nature
of gunshots wounds shows that the firing was froma close range. Had the
situation been otherw se, the injuries could not have been of ova
shape, when the prosecution version is that the accused was firing from
a height. The nature of the injuries sustained clearly rule out any gun
being fired by the accused Madan Rai. Neither any gun nor any bullet was
produced whi ch dents the prosecution version irretrievably. The absence
of ballistic expert’s report corrodes credibility of prosecution
versi on.

Consi dering the distance fromwhich PW 2 and 5 clained to have
cone, it is highly inprobable that they woul d have seen the occurrence
as clained. The timng of incident was first correctly reflected and
probably in the course of witing down the first FIR it was noticed that
visibility woul d be poor and identification inprobable and that is why
the change was nmade. Even if it was done before the report was |odged it
throws great doubt about the correct presentation of the factua
scenario. Though the Hi gh Court has not spelt out the reasons to
buttress the conclusions that is not fatal to the ultimate concl usions
as the naterial on record would justify the conclusions and the
correctness thereof.

Learned counsel for the State of U P. submitted that though the
State has not specifically challenged the acquittal of Madan Rai, on a
bare reading of the High Court’s judgnment it is clear that the sane
cannot be maintained. Additionally, it is subnmitted that both the tria
Court and the Hi gh Court have erroneously concluded that Section 440 |IPC
was not nade out agai nst accused 2, 3 and 4.

A doubt has been raised about the conmpetence of a private party as
di stingui shed fromthe State, to invoke the jurisdiction of this Court
under Article 136 of the Constitution of India, 1950 (in short the
"Constitution’) against a judgnment of acquittal by the H gh Court. W do
not see any substance in the doubt. Appellate power vested in this Court
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under Article 136 of the Constitution is not to be confused with

ordi nary appel |l ate power exercised by appellate courts and appell ate
tribunals under specific statutes. It is a plenary power, 'exercisable
outside the purview of ordinary law to meet the pressing demands of
justice (See Durga Shankar Mehta v. Thakur Raghuraj Singh (AR 1954 SC
520). Article 136 of the Constitution neither confers on anyone the
right to invoke the jurisdiction of this Court nor inhibits anyone from
i nvoking the Court’s jurisdiction. The power is vested in this Court but
the right to invoke the Court’s jurisdiction is vested in no one. The
exerci se of the power of this Court is not circunscribed by any
l[imtation as to who may invoke it. \Were a judgment of acquittal by the
Hi gh Court has led to a serious mscarriage of justice this Court cannot
refrain fromdoing its duty and abstain frominterfering on the ground
that a private party and not the State has i nvoked the Court’s
jurisdiction. W do not have slightest doubt that we can entertain
appeal s agai nst judgnents of acquittal by the H gh Court at the instance
of interested private parties also. The circunstance that the Crimna
Procedure Code, 1973 (in short the "Code") does not provide for an
appeal 'to the Hi gh Court against an order of acquittal by a subordinate
Court, at the instance of a private party, has no relevance to the
guestion of the power of this Court under Article 136. W may nention
that in Mhan Lal v. Ajit Singh (1978 (3) SCC 279) this Court interfered
with a judgnment of acquittal by the Hi gh Court at the instance of a
private party. An apprehensi on was expressed that if appeal s agai nst
judgrments of acquittal ‘at the instance of private parties are pernmtted
there may be a flood of appeals. W do not share the apprehension
Appeal s under Article 136 of the Constitution are entertained by specia
| eave granted by this Court, whether it is the State or a private party
that invokes the jurisdiction of this Court, and special |eave is not
granted as a matter of course but only for good and sufficient reasons,
on well established by the practice of this Court.

Above was the view expressed by this Court in Arunachal amv.
P. S. R Sadhanant ham and Anr. (1979 (2) SCC 279). The view has agai n been
reiterated by the Constitution Bench in P.S. R Sadhanant ham v.
Arunachal am and Anr. (1980 (3) SCC 141).

It is to be seen whether the broad spectrum spread out of Article
136 fills the bill fromthe point of view of "procedure established by
law'. In express terms, Article 136 does not confer a right of appea
on a party as such but it confers a wide discretionary power on this
Court to interfere in suitable cases. The discretionary dinension.is
consi derable but that relates to the power of the Court. Article 136 is
a special jurisdiction. It is residuary power; it is extraordinary in
its anplitude, its lints, when it chases injustice, is the sky itself.
This Court functionally fulfils itself by reaching out to injustice
wherever it is and this power is largely derived in the common run of
cases fromArticle 136. Is it nerely a power in the court to be
exercised in any manner it fancies? Is there no procedural limtation in
the manner of exercise and the occasion for exercise? I's there no duty
to act fairly while hearing a case under Article 136, either in the
matter of grant of |eave or, after such grant, in the final disposal of
the appeal ? There cannot be even a shadow of doubt that there /is a
procedure necessarily inplicit in the power vested in this Court. The
foundi ng fathers unarguably intended in the very terms of Article 136
that it shall be exercised by the judges of the highest Court of the
land wi th scrupul ous adherence to settled judicial principles, well
establ i shed by precedents in our jurisprudence. Judicial discretionis
canal i zed authority not arbitrary eccentricity. Cardozo, with el egant
accuracy, has observed:

"The judge, even when he is free, is still not
wholly free. He is not to innovate at pleasure. He is
not a knight-errant roaming at will in pursuit of his

own i deal of beauty or of goodness. He is to draw his
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inspiration fromconsecrated principles. He is not to
yield to spasnodic sentinent, to vague and

unr egul at ed benevol ence. He is to exercise a

di scretion informed by tradition, methodized by

anal ogy, disciplined by system and subordinated to
"the prinordial necessity of order in the socia
life'. Wde enough in all conscience is the field of
di scretion that remains".

It is manifest that Article 136 is of composite structure, is
power - cum procedure - power in that it vests jurisdiction in this Court
and procedure in that it spells a node of hearing. It obligates the
exercise of judicial discretion and the node of hearing so
characteristic of the court process.

Coming to the appeals before us we find that State has not
chal | enged the acquittal of accused Madan Rai. That being the position
and in view of what has been stated in Arunachal am s case (supra) and
Sadhanant ham s case (supra) the special |eave petition filed by Ramakant
Rai is clearly nmintainable.

It was submitted that when two views are possible and the High
Court with well-chiselled concl usions has accepted a view it woul d not
be proper to exercise jurisdiction under Article 136 of the
Constitution. Argunments are not substitutes for reasoning. Mdre so when
the appell ate court upsets conclusions of |ower court. A party is not
permtted to say that the arguments are what the Court intended to
accept or to convey. Wen the appellate Court concurs with the views of
the Trial Court the necessity for elaborately dealing with various
aspects may not al ways be necessary. But when a view contrary to that of
the lower court is expressed, it is inperative that reasons therefor
shoul d be clearly indicated. There is no scope for any departure from
this basic requirenment. Therefore, the plea of the accused-respondents
that even though the judgnment of the High Court is not very el aborately
reasoned, yet it can be supplenmented by argunents is a fall aci ous one.

It is also noticed that the High Court did not correctly

appreciate the facts. First and forenpst it proceeded on the basis as if
there was only one gunshot. In fact the evidence on record clearly shows
that there were two gunshots and only one of themwas a fatal one.

The evidence of PW 2 and 5 have been lightly brushed aside with
presunpt uous concl usion that they coul d not probably have cone from
their houses and since there was only one gunshot. On that score al one
the H gh Court’s conclusions suffer fromvulnerability. The H gh Court
al so proceeded as if the change in timng indicated in the FIRwas
subsequently done. There is no material to support this conclusion. Here
again, Hi gh Court acted w thout any material to support its concl usions.
The I nvestigating officer (PW6) was al so not even asked as to when the
change was made. On the contrary, reading of PW1' s evidence shows that
it was done before the report was handed over to the police.

The High Court al so cane to erroneous conclusion that there was
variance between the evidence of PW 3 and 4. It clearly overl ooked the
expl anati on offered by PW3 as to why he had nentioned about bl ackeni ng.
He has stated that examination at the first instance was done in

i nadequate light with the help of lantern. Therefore, he accepted that
there was a possibility of nistake in what he recorded about the

bl ackeni ng. When one conpares his evidence with that of PW4 the
position is clear. PW4 has not really noticed any bl ackeni ng or
tattooing. Wthout considering the evidence of PW3 in its proper
perspective the H gh Court should not have abruptly concluded that there
was a difference in the evidence of PW 3 and 4 and accused is to get
the benefit therefor. In fact a conbi ned reading of the evidence of PW
3 and 4 shows that PW4's version was nore authentic and acceptabl e.
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Much enphasi s has been | aid about the nature of injury. The
hypot heti cal answers given by the doctors cannot corrode credibility of
eyewi tnesses. Significantly, no question was put to PW 3 and 4 as to
the position fromwhere the accused coul d have nade the gunshot.

It istrite that where the eyew tnesses’ account is found credible
and trustworthy, nedical opinion pointing to alternative possibilities
is not accepted as conclusive. Wtnesses, as Bantham said, are the eyes
and ears of justice. Hence the inportance and primacy of the quality of
the trial process. Eyew tnesses’ account would require a carefu
i ndependent assessnent and evaluation for their credibility which should
not be adversely prejudged nmaki ng any ot her evidence, including nedica
evi dence, as the sole touchstone for the test of such credibility. The
evi dence nust be tested for its inherent consistency and the inherent
probability of the story; consistency with the account of other
wi tnesses held to be credit-worthy; consistency with the undi sputed
facts the 'credit’ of the witnesses; their performance in the wtness-
box; their power of observation etc. Then the probative value of such
evi dence becones eligible to be put into the scales for a cunulative
eval uati on.

A person has, no doubt, a profound right not to be convicted of an
of fence which is not established by the evidential standard of proof
beyond reasonabl e doubt. Though this standard is a hi gher standard,
there is, however, no absol ute standard.” What degree of probability
amounts to 'proof’ is an exercise particular to each case. Referring to
of probability amounts to 'proof’ is an exercise the inter-dependence of
evi dence and the confirmati on of ‘one piece of evidence by another a
| ear ned aut hor says: (See "The Mathematics of Proof 11": danville
WIllians: Crimnal Law Review, 1979, by Sweet and Maxwell, p.340(342).

"The sinple nultiplication rule does not apply
if the separate pieces of evidence are dependent.
Two events are dependent when they tend to occur
together, and the evidence of such events may al so be
said to be dependent. In a crininal case, different
pi eces of evidence directed to establishing that the
defendant did the prohibit act with the specified
state of nmind are generally dependent. A juror nay
feel doubt whether to credit an all eged confession,
and doubt whether to infer guilt fromthe fact that
the defendant fled fromjustice. But since it is
generally guilty rather than i nnocent peopl e who nake
confessions, and guilty rather than innocent people
who run away, the two doubts are not to be multiplied
together. The one piece of evidence may confirmthe
ot her".

Doubts woul d be called reasonable if they are free froma zest for
abstract specul ation. Law cannot afford any favourite other than truth.
To constitute reasonable doubt, it nust be free froman over enptiona
response. Doubts nust be actual and substantial doubts as to the guilt
of the accused persons arising fromthe evidence, or fromthe l[ack of

it, as opposed to nere vague apprehensions. A reasonable doubt is not an
i mginary, trivial or a nerely possible doubt; but a fair doubt based
upon reason and conmon-sense. It nust grow out of the evidence in the
case.

The concepts of probability, and the degrees of it, cannot
obvi ously be expressed in terns of units to be mathematically enunerated
as to how many of such units constitute proof beyond reasonabl e doubt.
There is an unm stakabl e subjective element in the evaluation of the
degrees of probability and the quantum of proof. Forensic probability
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nust, in the last analysis, rest on a robust conmobn sense and,
ultimately, on the trained intuitions of the judge. Wile the
protection given by the criminal process to the accused persons is not
to be eroded, at the sanme time, uninformed legitimzation of
trivialities would nake a nockery of adm nistration of criminal justice.
This position was illum natingly stated by Venkatachalia, J(as H's
Lordship then was) in State of U P. v. Krishna Gopal and Anr. (AR 1988
SC 2154).

As was noted by this Court in @urcharan Singh and Anr. v. State
of Punjab (AR 1963 SC 340) non-exam nation of the ballistic report does
not render direct evidence inprobable.

In view of the unsatisfactory nature of disposal of the appeal and
the inherent inprobabilities and incongruities in the conclusions, the
unr easoned i mpugned judgment of the Hi gh Court warrants reversal. So far
as accused-Madan Lal is concerned, his conviction under Section 302 |IPC
as done by the Trial Court is restored. So far as acquittal of other
accused persons under Section 302 read with Section 34 is concerned, the
Trial Court-had elaborately dealt with the evidence to extend benefit of
doubt to them The High Court did not interfere in the State's appeal so
far as their acquittal is concerned. Nothing could be shown to us as to
why the conclusions are to be reversed and in what way they are
fall aci ous.

Conming to the appeal filed by the State and the chal |l enge of
Ramakant Rai to the acquittal of accused respondents Sachi danand,
Rasbehari and Janardan under Section 440 |IPC, for which two years
i mprisonnent was inposed, is concerned the Hi gh Court’s judgnent is
reversed. The respondents Sachi danand, Rasbehari and Janardan were
rightly convicted by the Trial Court under Section 440 IPC along with
accused Madan Rai. The sentence of two years rigorous inprisonnent and a
fine of Rs.500/- as inposed can be inno way terned to be excessive to
warrant a different sentence.

In the ultimate result, the judgnent of the Trial Court is

restored and that of the High Court is set aside. The respondents shal
surrender to custody to serve the renmi nder of the 'sentence, if any, to
be served

The appeal s are al | owed.




