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ACT:
Constitution of India, 1950, Arts. 301, 304(b) and - Seventh
Schedul e, List |1, Entry 56-Assam Taxation (on Goods carried

by Road or on Inland Water-ways) Act (Assam Act. X of 1961)-
Constitutional validity.

HEADNOTE

This petition challenges the constitutional validity of the
Assam Taxation (on Goods carried by Road or on Inland Water-
ways) Act, 1961. The previous Act of 1954 having been
decl ared constitutionally invalid by this Court in Atiabar
Tea Co. Ltd. v. State of Assam[1961] 1 S.C R 809, the
Assam Legislature with the previous sanction of t he
President of India under Art. 304(b) of the Constitution
passed the inpugned Act with retrospective effect from the
date on which the Act of 1954 had been pronulgated and its
provisions were except for certain additional provisions
substantially the sane. The AssamH gh Court which was
nmoved under Art. 226 of the Constitution held that the Act
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was constitutionally invalid. The State of Assam applied

for and obtained certificates to appeal to this Court. The
present petitioners noved this Court under Art. 32 of the
Consti tution. Since petitioner No. 1 was a company and as

such its petition was incompetent, petitioner No. 2, the
Manager of the -conpany, was heard and sone of the
respondents in the appeals to be preferred by the State of
Assam were allowed to intervene in the present proceedings.
The case of petitioner No. 2 was that the conpany exported
tea grown and manufactured in its own garden from Goal para
in Jalpaiguri District to Calcutta. The booking station and
the destination were both in Wst Bengal, the total distance
bet ween t hem being 689 mles of which only 1-1/2 to 2 niles
of inland waterways lay in the State of Assam The tea was
carried by railway from Coalpara to Dhubr i ghat and
thereafter by ferries on inland waterways and transhi pped to
steaners at the said Ghat. It was contended that ss. 3 and
34, which were the material provisions of the Act, were
invalid and that the Assam Legislature was inconpetent to
enact the ~said provisions which constituted unreasonable
restrictions on the freedom of trade guaranteed by Art. 301
and infringed Art. 19(1)(g) of the Constitution

Hel d. (per Gaj endragadkar, Wanchoo, Das Gupta and Ayyangar
JJ.), As the inmpugned Act was not found to be conpensatory
by the High Court nor was it claimed to be so by the State
the only question that fell to be decided in this petition
was whether the restrictions inposed by the inpugned Act
wer e

976

reasonable and in the public interest withinthe neaning of
Art. 304(b) of the Constitution.

Atiabari Tea Co. Ltd. v. State of Assam [1961] 1 S.CR
809, and Autonobile Transport (Rajasthan) Ltd. v. State of
Raj ast han, [1963] 1 S.C. R 491, explained.

The entries in the three lists in the Seventh Schedul e nust
be given the w dest possible interpretation. Power
conferred on the Legislature tolevy tax mnust be wdely
construed so as to include the power to select the taxable
articles, to fix the rates, to prescribe the nachinery for
recovery, to prevent evasion and to prescribe the procedure
for determning the amount payable by any individual. I't
could not be assunmed that Entry 56 of List I, in giving the
Legi slature the power to enact the inpugned Act, required
that the tax must be |l evied only against the owner  of the
goods that were carried or against persons who carried

them, |If the tax was really levied on goods carried, the
Legislature was free to prescribe the machinery for its
recovery.

RC Jall wv. Union of India. [1962] Supp. 3 S.C. R /436,
Sardar Bal dev Singh v. Conmm ssioner of Income-tax, Delhi &
Ajmer. [1961) 1 S.C R 482 and Orient Paper. MIls Ltd. .
State of Orissa. [1962] 1 S.C R 549, referred to.

Section 3(1) of the inpugned Act which inposed the tax and
S. 3(2) which rmade the producer liable to pay it could not
therefore be i mpugned on the ground of | egi sl ative
i nconpet ence.

M Cullock v. Maryland, (1819)4 L. Ed. 579, considered.

But the machinery set up for recovery of the tax should have
a rational connection with the tax. The absence of such a
nexus between them would nake the tax liable to attack as
bei ng unjustified under Entry 56.

Article 304(b), properly construed, does not require that
| aws passed under it nust always be prospective. It was not
correct to say that once the State Legislature passed an Act
Wi t hout recourse to that Article and it was struck down, it
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could not reenact that Act under the Article and give it
retrospective ef fect. That Article contenpl at es
restrictions and-not prohibitions and the rul e t hat
prohi bitory | egislation cannot have retrospective operation
can have no application.

Punjab Province v. Daulat Singh., LR 73 1.A 59, held
i nappl i cabl e.

MP. V. Sundararamier & Co. v. State of Andhra Pradesh
[1958] S.C. R 1422, applied.

Ms. West Ramanand El ectric Distribution Co. Ltd. v. State
of Madras. [1963] 2 S.C. R 747, referred to.

Nor could it be said that a restrictive statute passed under
Art. 304(b) with retrospective operation nmnust necessarily
def eat the schene of Part X1l of the Constitution.

977

The nere fact that a validating taxing statute has
retrospective operation does not necessarily change the
character  of the tax sought to be recovered by such
retrospective  operation. The proviso to s. 3(2) of the
i mpugned ‘Act was not retrospective in character and did not
change the character of the tax.

Rai Rankrishna v. State of Bihar [1964] 1 S . C R 897
referred to.

A |aw enacted under Art. 304(b) with the previous sanction
of the President; does not necessarily take away the
jurisdiction of the Court to consider whet her t he
restrictions inposed by it are reasonable and in the public

i nterest. The observation in Atiabari Tea Co.’s case in
this regard should not be taken as concl usive on the point.
Al t hough there is. a presunption in favour of the

constitutionality of a statute, if it is proved that it
i nvades fundanental rights under Art. 19(1), the onus shifts
on to the State and it must justify its validity under Art.
19(6) . Onus under Art. 304(b) is-still nmore in favour of
the citizen as it clearly purports to restrict the freedom
of trade.

Saghir Ahmad v. State of U P. [1955] 1 S.C R 707, appli ed.
Handard Dawakhana. (Wakf) Lal Kuan, Del hi v. Union of India.
(1960] 2 S.C.R 671, referred to.

The inpugned Act by naking the producer |iable for the tax
under s. 3(2) proviso or by assessing the tax on a flat rate
on weight instead of by the ton and m | eage nethod, could
not be said to have i nposed unreasonable restrictions. The
law of taxation is a bal ance of conpl ex considerations —and
if the Legislature thought that a flat rate was just and
fair to the tea trade as a whol e no exception coul d be taken
toit.

It was not correct to say that s. 34 of the inpunged Act was

discrimnatory or infringed Art. 19(1) (9). It was not
discrimnatory in that it selected- only tea and jute for
taxation. The Legislature had full freedom to “determ ne

which articles it should tax, in what nmanner and at what
rate.

Raj a Jagannat h Baksh Singh v. State of U P. [1963] 1 S.C.R
220 and East India Tobacco Co. v. State of Andhra Pradesh,
[1963] 1 S.C.R 404, referred to.

The power of this Court to strike down a taxing statute for
contravention of Arts. 14, 19 or 301 nust be exercised wth
circunmspection. It is only in cases of such statutes as are
clearly confiscatory in character that the power of this
Court can be invoked or exercised.

K. T.Moopil Nair v. State of Kerala, [1963] 3 S.CR 77,
referred to.

The inpugned Act was not colourable legislation in any
sense. The power of legislation carried with it the power to
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make the, |aw

1 SCi/64-62
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retrospective And the passing of a wvalidating Act is
essentially subsidiary to that power conferred by the
rel evant |egislative List.

Nor was the Act extra-territorial in its application

Whet her the goods are carried for a long or a short distance
had no bearing on | egislative conpetence under Entry 56 Li st
11 under which the inmpugned Act was enacted. Since the
goods were carried, although over a very small part of
i nl and waterways in Assam the doctrine of nexus, applicable
to such cases, was satisfied.

Tata Iron & Steel Co. Ltd. v. State of Bihar, [1958] S.C R

1355, referred to.

The word ’'carried” ~in Entry 56, List 11 is of wider
denotation than ’inmport” and the Act could not be inpugned
on the ground that the goods carried and taxed did not join
the mass of goods in the State of Assamitself.

Central = India Spinning and Waving and Manufacturing Co.

Ltd. v. Munkipal Conmittee, Wardha, [1958] S.C.R 1102, held
i nappl i cabl e.

The power to levy the tax conferred by Entry 56, List 11

was not controlled by the Tea Act, 1953, passed by the
Parlianment under List I. Nor was it correct to say that the
Ri ver Boards Act, /1956, inposed a bar on the Assam
Legi sl ature to pass the inmpugned Act.

Per Sarkar, J.-Entries in the Legislative Lists have to be
read in their wi dest anplitude.  So read there could be no
doubt that the Assam Legi sl ature was conpetent under Entry
56 of List Il to provide for the realisation of the tax in
the manner nost suitable to it. The words of 'the Entry were
wi de enough to enable the Legislature to realise '‘the tax
either fromthe producer, even though he did not carry it,
or fromthe person who actually carried it.

Under the proviso to s. 3(2) of the Act, a notification
could not be issued with retrospective effect. That proviso
nmade the producer liable for realisation of the tax fromthe
purchaser fromthe date appointed by the notification. | f
the notification appointed a past date, it would be
i nconpet ent .

It was not correct to say that a statute contenpl ated by
Art. 304(b) cannot be retrospective. A legislature
conpetent to pass a law can pass it wth retrospective
effect. If the flowof the trade could be restricted
prospectively, it <could be restricted retrospectively as
well. The restrictions inmposed by Art. 304(b) stand on the
same footing as those under Art. 19(6).

There is no prohibition in Art. 304 and, therefore, it could
not be said that it did not contenplate retrospective

operation. It provides for reasonable restrictions on the
freedom of trade and therefore permts and does not
prohi bit.

Punjab Province v. Daulat Singh L.R 73 1.A 59, held
i nappl i cabl e.

979

Entry 56 of List Il does not require that the tax inposed
nmust be neasured according to the distance they are carried.
A flat rate is not wanting in reasonabl eness. It would not

be wong to say that since a tax is <collected in public
interest and for public good the burden inmposed by it on
trade would prima facie be reasonable in the public
i nterest.

The legislature has the power to pick, and choose the
articles on which to inpose the tax and such choosi hg cannot
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by itself ampunt to discrimnation. The Act applies to al
who are concerned with the carriage of tea and jute.

Raja Jagannath Baksh Singh v. State of Bihar, [1963] 1
S.C.R 220, referred to.

Section 34 of the inpugned Act did not violate Art. 14 of
the Constitution, nor could it be said that it was a
col ourabl e | egislation.

A wvalidating Act, passed under the sane |egislative power
under which the invalid Act was passed, would not ambunt to
col our abl e | egi sl ati on.

Gaj apati Narayan Deo v. State of Orissa, [1954] S.CR 1,
referred to.

Since the Assam Legi sl ature had the power to inpose the tax
on carriage of goods, however short the distance over which
they were carried, the inpugned Act could not be said to be
bad for extra-territoriality.

Quaere as to on whom the onus of proving the reasonabl eness
of a restrictioninposed by a statute on which its constitu-
tionality depends lies.

JUDGVENT:

ORIG NAL, JURISDICTION :© Wit Petiton No. 134 of 1962.
Petition under Art, 32 of the Constitution of India for the
enf orcenent of Fundanental Rights.

S. K. N yogi and S.C. Mazundar, for the petitioners.

B.C. Barua, Advocate-Ceneral, Assam M C  Setalvad, R B.
Dat ar and Naunit Lal, for the respondents.

G S. Pathak, A N. Sinha and B.N. Ghosh, for the interveners.
December 13, 1963. The Judgnent of P.B. Gajendragadkar
K. N. Wanchoo, K. C. Das Gupta and N. Raj agopala Ayyangar JJ.
was delivered by Gajendragadkar J. A~ K. Sarkar J.
del i vered a separate Opinion.

980

GAJENDRAGADKAR J. - The present wit petition by which the two
petitioners Khyerbari Tea Co. Ltd., and M Sudhir Chandra
Guha, Manager of the said Conpany, seek to challenge the
validity of the Assam; Taxation (On Goods, Carried by Road
or on Inland Witerways) Act, 1961 (No. 10 of 1961)
(hereinafter called "the Act’), is a sequel to the decision
of this Court in the case of Atiabari Tea Co., Ltd. v. ~The
State of Assan(l). To this petition have been inpleaded
three respondents, the State of Assam the Conm ssioner — of
Taxes, the taxing authority appointed under-s. 6 of the Act,
and the Superintendent of Taxes, Dhubri Division. W wll
refer to the State of Assam as the respondent ~hereafter.
The respondent had, passed a simlar Act No. 13 of 1954
which had received the assent of the Governor on the 9th
April,, 1954. The validity of the said Act was challenged
by the petitioners and certain other producers of  tea by
filing wit petitions before the Assam H gh Court. The
Assam Hi gh Court dismissed the wit petitions and held  that
the inpugned Act of 1954 was valid. The said judgment —was
pronounced by the H gh Court on the 6th of June, 1955. The
petitioners whose wit petitions had been disnissed, then
preferred appeals to this Court by special |eave, and they
al so, noved this Court by wit petitions under Art. 32 of
the Constitution. These matters were heard by this Court in
the case of Atiabari Tea Co. Ltd.(1) and by its judgnent
delivered on the 26th Septenber, 1960, the said i npugned Act

was struck down as being unconstitutional. Thereafter, the
Act with which we are concerned in, ’'the |, pr esent
proceedi ngs was passed by the Assam Assenbly. It received

the assent of the President on the 6th April, 1961. The
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relevant terns of the Act are, on the whole, substantially
simlar to the terms of the earlier Act which was struck
down, The Act has nade certain additional provisions to
which we will refer later. The petitioners contend that the
operative provisions of the Act are invalid, and so, they
pray for issue of an appropriate wit

(1) (1061] 1 S.C.R 809.

981

or order directing the respondent not to enforce the
operative provisions, against them Petitioner No. 1 is a
conpany and as such,” it has no right to nove this Court
under Art. 32. This position is conceded by M. Mazundar
for the petitioners. Petitioner No. 2 who is the Manager of
Petitioner No. 1 is, however, a citizen of India and as
such, he is entitled to challenge the validity of the Act
i nasmuch as the respondent threatens to take action in
pursuance of the material provisions of the Act’ against the
conpany  of which he i's the Manager. M. Setalvad does not
di spute the right of petitioner No. 2 to nove this Court by
a petition under Art. 32.

After the Act was passed and it ~cane into force, the
guestion about the scope and effect of the provisions
contained in Part Xl Il of the Constitution which had been
dealt with by this Court in the case of Atiabari Tea Co. (1)
cane to be considered. by a |arger Bench in the case of the
Autonobil e Transport' (Rajasthan) Ltd.. v.. The State of
Raj ast han(2), and the decision of this Iarger Bench was
-pronounced on the 9th April, 1962.- Since the Act has been
passed by the Assam Legislature with the previous sanction
of the President directly as a result of the decision. of
this Court in the case of Atiabari Tea Co, the present
proceedi ngs can be appropriately described as an after-math
of the said decision

It appears that 487 persons noved the Assam H gh Court by
wit petitions under Art. 226 of the Constitution inpeaching
the wvalidity of the Act. These wit petitions wer e
consi dered. by a Division Bench of the said Hgh Court and
they were allowed on the 1st August, 1963. The two | earned
Judges who constituted the Division Bench have delivered
concurring judgnents and held that,, the Act is invalid. On
some of the points urged by the petitioners before them the
two | earned Judges have differed, in the result, they agreed
in taking the view operative provisions of the Act were
unconsti t u-

(1) [1961] 1 S.C. R 809.

(2) [1963] 1 S.C R 491

982

tional . The respondent State of Assamthen noved the . High
Court for certificates to enable it to come to this Court in
appeal against the decision of the High Court in the said
487 Wit petitions. The High Court has grant ed
certificates, but the said appeals will take long to becone
ready; and so, 12 of the petitioners who are respondents in
some of the said appeals were allowed to intervene in the
pr esent pr oceedi ngs. In fact by arrangenent bet ween
M . Mazundar who appeared for the petitioners before us and
M. pathak who represents the interveners, the principa

argunent has been wurged before us by M. Pathak and we
expressly told M. Pathak that since our decision on the
present wit petition would govern the decision of the
appeal s which the respondent is going to bring to this Court
against the decision of the AssamH gh Court, we would
permit himto raise all points in support of the view taken
by the Assam H gh Court and would not confine him to the
poi nts which have been taken by the petitioners in their
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petition before us. In fact, the Assam Judgnents in
guesti on have been filed by the Interveners, and M. Pathak
has invited our attention to the main findings recorded in
those judgnents. Normally, counsel for interveners is not
allowed a right of reply, but having regard to the fact that
M . Mazundar requested us to allow M. Pathak to lead him in
the present proceedi ngs, we have all owed both M. Pathak and
M. Mazundar to open the case,, and have heard both of them
inreply.

Petitioner No. 25 case is that petitioner No. 1, the
conpany, carries on the business of manufacturers whol esale
deal ers and exporters of tea at Jalpaiguri in the State, of
West Bengal . The business of the said garden is managed by
petitioner No. 2 and is subject to the control and direction
of the conpany. Naturally, the remuneration "and prospects
of petitioner-No. 2 depend upon the good and economnica

management and the prosperity of the business of the
Conpany. The petition avers that at all materia

983

times the conpany exported the tea grown and nanufactured by
it in its tea garden by Railway from Garopara Railway
Station in the district of Jalpaiguri to the Calcutta port.
It is common ground that Calcutta Port is the principal tea
market in the country for sale for consunption at honme as
well as for export overseas. According to the. petition

the tea was delivered packed in chests to the North Eastern
Rai lway Administration at Garopara Ry. Station and the
rate charged by the said Adm nistration was paid to it for
carrying the goods to Calcutta. It is clear that both the
booking station and the station of destination are in the
State of West Bengal. Wwenthe tea thus travels from
Garopara to Calcutta, it hag to traverse a short distance of
about 67 mles through Assamto Dhubri Ghat, on the bank of
the River Brahmaputra. |t appears that by an arrangenent
between the Railway and the .G N and R S N Co. Ltd. these
goods. are taken over by ferries on inland waterways and

are transshipped to steaners at the said Ghat. The steaners
,hen carry the goods through the Brahnaputra in Assamup to
Manki nd; the di stance between Dhubri Ghat and Mankachar is
about 1 1/2 to 2 miles. |In their journey, the steaners
cover a distance of about 572 miles in Pakistan territory,
and then they reach the Calcutta Port. The total distance
covered by the journey of the goods is about 689 mles.
Petitioner No. 2 contends that the material provisions  of
the Act are invalid, because the Assam Legi sl ature was not
conpetent to enact the said provisions. It is also urged
that the said provisions are unconstitutional because they
constitute an unreasonable restriction on the | freedom of
trade guaran teed by Art. 301, as-well-as petitioner No. 2's
run nental right guaranteed by Art. 19(1)(g) of the Con-
stitution. The validity of the Act is also challenged on
some ot her grounds which Wuld be dealt with later.

These pl eas are denied by the respondent and it is urged on
its behalf that the Act is constitutional, that it has  been
passed under Art. 304(b) after obtain-

984

ing the previous sanction of the President; that its
material provisions are in no sense unreasonable and that
the restrictions inposed by themon the freedom of trade are
reasonable restrictions and are required in the ’'public
interest. It is also alleged that the said restrictions are
reasonable and in the interests of the general public and as
such, they are saved by clause (6) of Art. 19.

Before dealing with these contentions, it is necessary to
indicate at the outset the effect of the two judgments to
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whi ch we have already referred. |In the case of the Atiabari
Tea Co. Ltd.(1), three views were expressed. Sinha C. J.,

held that the freedomconferred by Art. 301 did not nean
freedomfromtaxation sinpliciter but only fromthe erection
of trade barriers, tariff walls and inposts which had a
deleterious effect on the free flow of trade, comrerce and
i ntercourse. According to his view, the earlier Assam Act
did not contravene Art. 301 and was valid. This view put a
somewhat narrow construction on the scope and effect of the
provi sions contained in Art. 301.

Shah J., on the other hand, placed a very wide construction
on the said provision and held that the freedom of trade
guaranteed by the said Article included not only freedom
fromdiscrinmnative tariffs and trade barriers but also from
all taxation on conmercial intercourse. As such, he held
that the said Act was unconstitutional

The majority viewwas that the freedom of trade guaranteed
by Art. 301 was w der than that contained in s.. 297 of the
Gover nment of I ndi a Act, 1935, which nmeant that taxes which
directly ‘and i medi ately i npeded: the freedom of trade would
come within the mschief of Art. 301. According to this
view, Art. 301 provides that the flow of trade shall run
snooth and unhanpered by any restriction either at the
boundaries of the States or at any other points inside the
States thenselves; and if any Act inposes any direct
restrictions on the novenent of goods,

(1) [1961] 1 S.C R 809.

985

it attracts the provisions of Art. 301. On the nmjority
view, if the inpugned tax inposes a restriction on the
noverent of trade, the Act could be sustained if it conplied
with the provisions of Art. 304(b). In regard to the Act
with which the Court was then concerned, the majority
j udgrment observed that it nay be that one of the objects in
passing the Act was to enable the State CGovernnent to raise
noney to keep its roads and waterways in repairs; but that
object mmy and can be effectively achieved by /adopting
another course of legislation; if the said object is
i ntended to be achieved by levying a tax on the carriage of
goods, it can be so done only by satisfying the requirements
of Art. 304(b).

In the Autonobile Transport (Rajasthan) Ltd. case(l), the
majority view expressed by Das J. on behalf of hinself and
Kapur & Sarkar JJ was that if a tax is conpensatory  in
character, it cannot be said to fall within the mschief of
Art. 301. According to this view, a clarificatory rider was
added to the nmpjority view expressed in the case of the
Atiabari Tea Co. Ltd. (2) by providing that regulatory
nmeasures or measures inmposing conpensatory taxes for the use
of trading facilities do not cone within the purview of the
restrictions contenplated by Art. 301, and such - neasures
need not conply with the requirenents of the provisions of

Art. 304(b).
Subba Rao J., who delivered a separate judgment concurring
with the conclusion reached by Das J., preferred to

enphasise that taxing statutes which would escape the
m schief of Art. 301 could be appropriately described as
regul atory. He, therefore, held that the Rajasthan Motor
Vehi cl es Taxation Act (No.11 of 1951) with which the Bench
was dealing, was regulatory in character and as such, not
unconstitutional . In other words, whereas Das, Kapur and
Sarkar JJ., upheld the validity of the Act on the ground
that it was either conpensatory or regulatory, Subba Rao J.,
preferred to base his decision nainly on the ground that it
was regul atory.
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(1) [1963] 1 S.C R 491

(2) [1961] 1 S.C R 809.
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The minority view which has been expressed by Hidayatullah
J., on behalf of hinmself and Ayyangar and WMadhol kar JJ.,
assuned that though regulatory taxing statutes may be said
to fall outside Art. 30, conpensatory taxing statutes cannot
nake the same claim According to this view, if a taxing
statute was sought to be justified on the ground that the
tax inposed by it was conpensatory in character, that could
be done only by adopting the procedure prescribed by Art.
304(b). It may be noticed that the scope of the regulatory
statutes as discussed by Hidayatullah J., is much narrower
than the scope of the regulatory statutes as considered by
Subba Rao J.

In the result, the majority view expressed in the case of
the Atiabari Tea Co.(1l), was substantially accepted by the
maj ority of the l'earned Judges constituting the |arger Bench
whi ch ' heard the Autonobile Transport (Rajasthan) Ltd. (2)
case, but a corollary was added to the said view as we have
j ust indicated:

The majority viewin the Atiabari case( proceeded on the
basis that the Australian decisions which dealt wth the
scope and effect of s. 92 of the Australian Constitution
woul d be of no assistance in constraing the effect of the

provisions in part Xl of our Constitution, because the
| egi sl ati ve, historical and political background, t he
structure and the effect of the relevant provi si ons
cont ai ned in Part XIIl were in nmaterial particul ars
di fferent from those of s. 92 of the Australian
Constitution; s. 92 is absolute in terms and onits litera
construction, admts of no exceptions. The Australian

deci sions, therefore, had to introduce distinctions, such as
conpensatory or regulatory tax laws in order to take |aws
answering the said description out of the purview of s. 92.
In our Constitution, however, though Art. 301 is worded
substantially in the same way as s. 92, Art. 302 ‘and 304
provide for reasonable restrictions being inposed on the
freedom of trade subject to the requirenents of the said two
Articles, and so, the problemfacing judicial decisions in
Australia and in this country

(1)[1611] 1 S.C. R 809.

(2) [1963] 1 S.C R 491
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inragard to the freedomof trade and the restrictions which
it may be pernmissible to inpose onit, is not exactly the
sarme. The minority view expressed by Hidayatullah J., has
pointedly referred to this aspect of the matter. That, in
brief, is the position of the two decisions of this Court in
Atiabari Tea Co. Ltd. (1) and Aut onobi | e Transport
(Raj asthan) Ltd. (2) cases respectively.

It would imediately be noticed that though the mjority
view in the Autonobile Transport (Rajasthan) case(2)
Substantially agreed with the majority decision in the case
of Atiabari Tea Co.(1), there would be a clear difference
between the said two views in relation to the scope and
ef fect of the provisions of Art. 304 (b). According to the
majority viewin the case of Atiabari Tea Co., if an Act is
passed under Art. 304(b) and its validity is inpeached, then
the State may seek, to justify the, Act on the ground that
the restrictions inposed by it are reasonable and in the
public interest, and in doing so, it may, for instance, rely
on the fact that the taxes levied by the inmpugned Act are
conpensatory in character. On the other hand, according to
t he majority decision in t he Aut onobi | e Transport
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(Raj asthan) (2) case, conpensatory taxation would be outside
Art. 301 and cannot therefore, fall under Art. 304(b). | f
in the present case it had been urged before us that the tax
levied by the Act is conpensatory in character, it would
have been necessary to consider the question once again by
constituting a larger Bench. It will be recalled that the
Act with which we are concerned has been passed by the Assam
Legislature directly as a result of the decision of this
Court in Atiabari Tea Co.’'s case(l); that decision was that
if the tax inposed by the Act was conpensatory in character
then the Act could be sustained only if it was passed after
conmplying with the provisions of Art. 30-4(b). The Assam
Legi sl ature has accordingly adopted the said procedure and
passed the Act. If the Act had been conpensatory in
character, it would have becone necessary for us to consider
t he

(1) [1961] 1 S.C R 809.

(2) [1963] 1 S.CR 491
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whol e position -once again, because it would obviously be
unfair and unjust that the earlier Act should have been
struck down though it was conpensatory in character and in
testing the validity of the present Act, it should be open
to the petitioners to contend that its conpensat ory
character is irrelevant to the enquiry under Art. 304(b).
In the present case, the Assam Hi gh Court which dealt with
the 487 wit petitions has found that the Act is not
conpensatory, and M. Setal vad has not urged before us that
the Act is in fact conpensatory. That is why we are
proceeding to deal with the merits of the dispute between
the parties in the present case on that basis. The main
qguestion, therefore, would be that the tax inmposed by the
Act not being conpensatory in character, are there any
reasons to justify the respondent’s contention that the
restrictions inmposed by it are reasonable and in the public
i nterest?

Let us then consider the broad features of the Act ‘and its
material provisions before dealing with the several points
urged before us. The Act consists of 34 sections. As we
have already noticed, the Bill —was introduced after
obtaining the previous sanction of the President,” and the
Act has been passed in accordance with the provisions of
Art. 304(b). The preanble to the Act provides that the Act
has been passed to provide for the levy of a tax on certain
goods carried by road or on inland water-ways in the ~State
of Assam and to validate certain taxes inposed on goods
carried by road or on inland waterways and for certain other
connected matters. Section 1(3) provides that the Act shal
be deened to have had effect as fromthe 24th April, = 1954,
and shall remain in force till the 31st March, 1962, In
other words, the Act takes effect fromthe date “when the
earlier Act was to have taken effect, and its |life continues
for one year after it received the assent of the President
and becane effective. Section 2, inter alia, defines a
producer as neaning "a producer of tea and includes the

person in charge of the garden where tea is produced." The
Act is concerned with
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tea and jute, but in the present proceedings, we are dealing
with the petitioners whose interest lies in tea. Section 3
of the Act deals with the liability to tax, and since its
validity is seriously inmpugned by the petitioners, it is
necessary to read it:
"(1) Subject to the provisions of this Act,
there shal | be levied a tax on (a)
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manuf actured tea and (b) jute in bales carried
by motor vehicle, , cart, trolley, boat,
animal and hunman agency or any other neans
except railways and airways in such manner and
in respect of such period and at such rate as
specified in the Schedul e.
(2) Such tax levied on manufactured tea
shall be realised fromthe producer and that
levied on jute shall be realised from the
deal er;
Provi ded that where tea is sold at the factory
prem ses, the producer shall be liable for
realisation of tax fromthe purchaser wth
effect fromsuch date as the Governnent may,
by notification, appoint, for the carriage of
such tea as provided in this section and the
producer _shall be liable for the paynment of
such tax notw t hstanding the fact that the tea
is not carried by the producer
Provided further that no tax shall be |Ievied
under this Act on any jute or tea in respect
of which such tax has already been paid."
Section 4 provides that the tax shall be charged on the
total net weight carried during a return period. Section 5
deals with the problemof determ ning the weight. Section 6
prescribes the taxing authorities. Section 7 requires the
return to be submtted by the producer and rmakes appropriate
provisions in that behalf. Section 8 deals with |icensing;
s. 9 covers the problem of assesspent and it provides that
the Comm ssioner may, by an order in witing, assess the
producer and determ ne the tax payable by himon the basis

of his return. Section 10 deals wth cancellation of
assessnment; s. 11 nmakes a provision
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for assessment in cases of evasion and escape and authori ses
the Comm ssioner wthin two years of the expiry of the
period in question to serveon the producer a notice
requiring him to furnish a return, and enpowers him to
proceed to assess or reassess the producer as provided by

it. Section 12 deals wth rectification. Section 13
provides for penalty for non-submission of returns and
evasi on of taxes. Under s. 14 it is provided t hat

assessment is no bar to prosecutions and penalties. Section
15 makes the tax payable by the representative of a deceased
pr oducer . Sections 16 and 17 deal wth appeals and
revision, while s. 18 prescribes for the computation of the
period of limtation for the said two renedies. The notice
of demand is provided for by s. 19, and the period when the
tax is to be paidis laid down by s. 20. Section 22
prescri bes the node of recovery; s. 23 provides for refunds;
and s. 24 for enployers’ prosecution for failure to- furnish
returns. Section 25 provides that no court shall take
cogni zance of any offence under the Act or under the ‘rules
made wunder it, except with the previous sanction of the
Conmi ssi oner. Section 26 permits conposition of offenses.
Section 27 inposes an obligation on the producer to mmintain
and preserve account books; s. 28 confers power on
appropriate authorities to require the production of
accounts. Section 29 bars civil suits. Section 30 empowers
the appropriate authority to take evidence; s. 31 deals with
the del egation of powers; s. 32 confers power on the Govern-
nent to make rules; s. 3 3 repeals the earlier Act of 1954
and s. 34 makes provisions by way of validation. Since this
| ast section has also been challenged, it is necessary to
read it:
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" 34. (1) Any rule nmmade, any liability
incurred, any tax levied or realised, any
returns furni shed, any proceedi ngs comenced,
any notification published, any action taken
or anyt hi ng what soever done under t he

provisions of the Act repealed, shall be
deened to have been nmmde, incurred, |evied,
real i sed, furni shed, comenced
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publ i shed, t aken or done under t he

correspondi ng provi sions of this Act.
(2) Notwi t hstandi ng anything contained in
any judgnent, decree or order of any court,
all taxes inmposed or realised or purporting to
have been inposed or realised under the Act
repeal ed shall for all purposes be deened to
be, ~and to have been, wvalidly inposed or
real i sed and accordi ngly-
(a) no suit or other proceeding shall be
nmai-ntai ned or continued in any court against
the Governnent or any person or authority
what soever~ for -~ the refund of any taxes so
pai d; and
(b) no court shall enforce any decree or
order directing the refund of any taxes so
pai d. "
The Schedule to the Act gives the rates for respective
periods and these rates correspond to the rates prescribed
by the wearlier Act for the period covered by it and
prescribes new rates for the period thereafter. Rules have
been nade under s. 32(1) and Forns prescribed for the nmaking
of returns. That, in brief, is the scheme of the Act.
It has been urged before us by M. Pathak that s. 3 which is
the charging section, is outside the |egislative conpetence
of the Assam Legislature. The Act purports to have been
passed by virtue of the |egislative power conferred on the
State Legislature under Entry 56 in List 11 of the Seventh
Schedul e. This Entry reads thus: "Taxes on goods and
passengers carried by road or on inland waterways." It wll
be recalled that Entry 30 in List 1 deals with carriage of
passengers and goods by railway, sea or air, or by national
wat erways in mechanically propelled vessels, and so, Entry
56 in List Il does not cover cases falling under Entry 30 in
List 1. It is only in regard to goods and passengers carried
by road or inland waterways that the State Legislature can
pass a |l aw i nposi ng taxes. M. Pathak’s contention-is that
s. 3 read with the proviso to sub-section (2)
992
clearly contenplates that the prinary and the sole liability
to pay the tax on tea has been placed on the producer even
in cases where the tea in question may have been sold at the

tea garden before it is carried. In other words, the
contention is that in cases where tea is <carried by the
purchaser, it is only the purchaser of the tea which is

carried who can be taxed, and since the producer is taxed
even in such cases, the taxation itself is beyond the

| egi slative conpetence of the State Legislature. Thi s
argunent proceeds on the assunption that the proviso |ends
colour to the construction of s. 3(2). Section 3(1) is

enacted in terms of Entry 56 and it purports to indicate
what the taxable event is. Section 3(2) makes the producer
liable to pay the tax and the proviso to s. 3(2) enables the
-producer to recover the tax fromthe purchaser with effect
from such date as the Government nay, by notification

appoint; this date was notified as 1St May, 1961. It is
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clear that the proviso is prospective, but M. Pathak
suggests that the proviso can be explained only on the basis
that s. 3(2) includes cases where tea, has been sold by the
producer before it is <carried, and in that sense the
producer has been nade |liable to pay the tax even in regard
to tea which has been sold by himbefore it is carried.

On the other hand, M. Setalvad argues that s. 3(2) is
confined to cases where the producer hinself carries tea and
his suggestion is that the proviso which has been added by
the present Act and which was not included in the earlier
Act seeks to make the purchaser liable to pay the tax in
case tea which is carried has been purchased by him before
it leaves the garden. He wants us to read the proviso as
creating an obligation on the purchaser to pay the tax and
as nuking the producer-liable to recover the tax from the
purchaser as the Agent of the State. In support of his
argument that s. 3(2) cannot be.read to include cases where
tea has been sold before it is carried, M. Setalvad has
referred 'us to the fact that when the cor respondi ng
provision in the earlier Act was construed by the Assam Hi gh
Court, it -was
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held that where tea is sold before it is carried, the pro-
ducer is not liable and no tax can be recovered from him
vide H P. Barua v. State of Assan{1l). He also enphasises
the fact that the proviso is prospective in operation, and

so, it indicates that it cannot “lend colour to the
construction of section 3(2).
It is, however, 'not easy to -accept M . Set al vad’ s

construction. The words used inthe proviso show that the
producer has been made liable for realisationof  the tax
from the purchaser, but there are no words inposing a
l[iability on the purchaser to pay the tax and no penalty is
prescribed in case he fails to pay the tax to the producer

The relevant forns prescribed for ~nmaking returns, also
continue to be the sane as under the old Act and  do not
contenplate cases where the purchaser nmay have 'to make
returns. In the present proceedi ngs, we are not ~concerned
with the case of any purchaser, and so, it is -unnecessary
for us to pronounce a definite opinion on the construction
of s. 3. W would, therefore, proceed to deal with M.
Pat hak’s argument on the basis that s. 3(2) makes the

producer |iable even in. cases where tea has been sold by
him to a purchaser before it is carried away from the
gar den.

This argument of |egislative inconpetence seens to assune
that Entry 56 requires that the tax nust be levied by the
State |egislature on goods which are carried only against
the owner of the goods that are carried, or against’  the
persons who carry them W do not see any Justification for
introducing such limtations in the said Entry: It is
hardly necessary to enphasise that Entries in the three
Lists in the Seventh Schedule which confer |egislative
conpetence on the respective Legislatures to deal with the
topics covered by themnust receive the wi dest possible
interpretation; and so, it would be unreasonable to read in
the Entry any limtation of the kind which M. Pathak’s
argunent seenms to postulate. Besides, it is well-settled
that when a power is conferred on the Legislature to levy a
tax, that power itself nust

(1)SCl. R 1955 Assam 249.

1 sCl/64 --- 63
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be widely construed; it rmust include the power to inpose a
tax and select the articles or coormodities for the exercise
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of such power; it nust |ikew se include the power to fix the
rate and prescribe the machinery for the recovery of the
tax. This power also gives jurisdiction to the Legislature
to meke such provisions as, in its opinion, would be
necessary to prevent the evasion of the tax. In inposing
taxes, the legislature can also appoint authorities for
collecting taxes and mmy prescribe the procedure for
determ ning the amount of taxes payable by any individual
all these provisions are subsidiary to the main power to
levy a tax and, therefore, once it is shown that the tax in
guesti on has been |l evied on goods carried, it would be open
to the legislature to prescribe the machinery for recovering
the said tax. As was observed by Chief Justice Marshall in
M Cul l och v. Maryland(" "the power of taxing the people and
their property is essential to the very existence of Govern-
ment, and may be legitimately exercised on the objects to
which it is applicableto the utnost extent to which the
Government, may choose to carry it". This statement of the
law nust, however, be read subject to the condition that
even tax statutes have to satisfy the test of reasonabl eness
prescribed by clause (6) of Art. 19, and the fundanenta
right of equality before |law guaranteed by Art. 14 as well
as the test prescribed by Art. 301.

Reverting then to-'s. 3(1), we ought to add that the said
section in terns expressly nmakes the carriage of goods the
taxabl e event, and s.” 3(2) nakes the producer liable to pay

the tax only on goods carried. |f the goods produced in the
tea garden are not ‘carried, there i's no occasion to pay the
t ax. That being 'so, the fact that the Legislature has

adopt ed the machi nery of maki ng the producer responsible for
the paynent of the tax andliable for it in-that sense
cannot introduce any element of |egislative inconpetence
whi ch would vitiate the statute.

It may be conceded that when the legislature constructs a
machi nery for the recovery of the taxes

(1) [1819] 4 L. ed. 579, 607
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which it is wthinits conpetence to inpose, ‘the said
machi nery shoul d have sone rational or intelligent
connection with the tax. |In the absence of a rational nexus

bet ween t he producer and the tax on goods carried, it may be
open to a citizen to contend that the tax is not one
justified by Entry 56. But can we say that between the
producer of tea and the tax which is levied on the tea
carried from his garden, there is no -rational _nexus?
Consi derations of administrative convenience as well as
considerations of facility in recovering the tax cannot be
treated as irrelevant in this context. The tea which is
taxed has been produced by the producer and even when he
sells it to a purchaser, it is obvious that it would be
carried away and not left with the producer, and -so, the
| egi sl ature may have thought that it would be appropriate to
make the producer liable to pay the tax.

It may also be relevant to bear in mnd that the cases  of
sale of tea before it is carried cannot be too many. As  we
have already seen, the earlier Act did not include the
proviso and that seens to suggest that usually, it is the
producers who produce the tea in their gardens and carry it
to Calcutta either for sale, or for home consunption, or for
export. In fact, the petitioners before us are producers
who have carried their own product fromtheir tea gardens to
Calcutta, and we were told that anobngst the 487 persons who
noved the Assam Hi gh Court by their wit petitions, not one
was a purchaser; everyone was a producer who carried his own
goods. Apart fromthese facts, however, it is inmpossible to
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sustain the argunent that it is not conpetent to the
| egi slature to devise a proper and appropriate nmachinery to
recover a tax which it is conmpetent to the legislature to
[ evy.

This question has been frequently considered by this Court
and the power of the Legislature to create appropriate
machi nery to recover a tax, or to prevent the evasion of the
paynment of the tax has been consi -
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stently recongised. In R C Jall v. Union of India(1l)
while dealing with the question about the power of the
| egislature to decide at what 'stage and from whom excise
duty should be recovered, this Court held that subject
al ways to the legislative conpetence of t he t axi ng
authority, the tax can'be levied at a convenient stage so
long as the character of the inpost is not lost. The nethod
of collection does not effect the essence of the duty but
only relates to the nachinery of col l ection for
adm nistrative conveni ence. Wi | e enunci ati ng this
principle, “this Court, however, took the precaution of
adding that "whether in a particular case the tax ceases to
be in essence an excise duty and the rational connection
bet ween the duty and the person on whomit is inposed ceased
to exist, is to be decided on a fair construction of the
provi sions of a particular Act".

In Sardar Bal del, Singh v. Conm ssioner of Inconme-tax, Delhi
& Ajnmer(2) , this Court was called upon to consider the
validity of s. 23A of the Indian Income-tax Act, 1922. At
the relevant time, ‘the said section gave power to the
appropriate aut hority to make an or.der t hat the
undi stributed portion of the assessable incone of the
conpany shall be deenmed to have been distributed as
di vidends and provided that thereupon the proportionate
share thereof of each sharehol der shall be included in his
i ncome for assessment. The argument which was urged before
this Court was that the Conpany and its shareholders are
different persons and, therefore, s. 23A was invalid
i nasmuch as under entry 54 of List 1 a |law could be passed
i mposing a tax on a person on his own income. This argunent
was, however, rejected because this Court took the view that
the Entries in the Lists should be read in a very wde
manner so as to include all subsidiary and ancillary
matters. That is why Entry 54 was held to authorise not
only the inmposition of a tax, but also an enactnment which
prevents the tax being evaded.

(1) [1962] Supp. 3 S.R 436.

(2) [1961] 1 S.C R 482.
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Simlarly, inthe Orient Paper MIls Ltd. v. The State of
Oissa(l), this Court has observed that the power to
legislate with respect to a tax conprehends the “power to
i mpose the tax, to prescribe machinery for collecting the
tax, to designate the officers by whomthe liability may be
enforced and to prescribe the authority, obligations -and
indetmity of those officers. Therefore, we do not think M.
Pathak is right in contending that nerely because in a few
cases where tea mmy be sold at the garden before it is
carried, the producer is nmade liable to pay the tax, s. 3
itself is outside the |egislative competence of the Assam
Legi sl ature.

Then, M. Pathak argues that the Act which has been passed
under Art. 304(b) cannot act retrospectively. The argunent
is that when an Act is passed under Art. 304(b) after
introducing the Bill with the previous sanction of the
President, it must always and in every case operate
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prospectively. The schene of Part XIIl according to M.
Pat hak, clearly shows that if the State Legislature wants to
avail itself of the provisions of Art. 304(b), it cannot
purport to pass an Act in the first instance w thout taking
recourse to Art. 304(b) and if the said Act is struck down,
then take recourse to the said Article and nmake the |aw
retrospective. |If the State Legislature nakes a | aw w t hout
taking recourse to Art. 304(b) and the law is struck down,
the matter nust end there and the provisions of the said | aw
cannot be revived by a subsequent |aw passed under Art.
304(b) by neking its operation retrospective. If such a
process is allowed, it would materially af f ect the
significance and the validity of the provisions. contained
in Art. 301; that is one aspect of the matter.

The ot her aspect of the argunment is that a | aw passed under

Art. 304(b) really inposes restrictions and so, t he
principle that a | aw creating prohibitions can operate only
prospectively, must govern the present case. |n support of
this argunment, M. Pathak has relied on the decision of the
Privy Counci

(1) [1962] 1 S.C R 549.
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in the case of Punjab Province v. Daulat Singh"’'. In that

case, the Privy Council had occasion to deal with s. 5 of
the Pujab Alienation of Land Act (Indian Act XIIl of 1900)
considered in the light of the provisions of s. 298 of the
CGovernment of India Act, 1935. Section 298(2) provides that
nothing in this section shall affect the operation of any
aw which (a) prohibits, either absolutely or 'subject’ to
exceptions, the sale or nortgage of agricultural land there-
in described. The Privy Council held that s.. 5 of the
i mpugned Act which created such a prohibition could not
operate retrospectively because the word " prohi bits" can
only mean the forbidding of a transaction, and such a
direction is appropriate only inrespect of transactions to
take place subsequently to the date of the direction, and

cannot i ncl ude an attenpt to reopen or set asi de
transactions already conpleted, or to vacate titles already
acqui r ed. It would thus be seen that this decision 'turned
essentially wupon the wuse of the word "prohibits" in s.

298(2) , and so, it would be unreasonable to extend the said
decision to the cases falling under Art. 304(b) particularly
when the restriction inmposed is not of such a character as
to anmount to prohibition.

A simlar argument was in fact rejected by this Court in
the case of MP.V. Sundararanmier & Co. v.. The State of
Andhra Pradesh(2). What was urged before this Court in that
case was that the principle laid dowmn by the Privy Counci
in the case of Punjab Province(l) should be extended to a
law to which Art. 286(2) of the Constitution applied. In
rejecting this contention this Court observed that ‘the Privy
Council’s decision proceeded solely on the connotation of
the word "prohibits" in s. 2982’ of the Government of  India
Act, 1935, and can be of no assistance in the construction
of Art. 286(2) wherein the word does not occur. Wat this
Court has observed about Art. 286(2) as it fornerly stood in
the Constitution applies with greater force to Art. 304(b).
It is true that there are some provisions
(1) 73 1. A 59.

(2) [1958] S.C.R 1422.
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in the Constitution which prohibit retrospective |egislation
as, for instance, Art. 20(1) & (2) vide Ms Wst Ramand
Electric Distribution Co. Ltd. v. State of Madras(1l). But
Art. 304(b) cannot be construed to mean that a |aw passed
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under it nmust in every case be prospective. |If a Statute is
passed under Art. 304(b) retrospectively, its reasonabl eness
may, of course, fall to be considered on the nerits in a
given case but that is not to say that in no case can a
statute be passed under the sain Articles to operate
retrospectively.

Then as to the argunent about the schene of Part XII1l, we do
not see how a statute passed under Art. 304(b) would always
and necessarily defeat the said schene if its provisions are
made retrospective. It is not disputed by M. Pathak that a
taxing statute can be passed retrospectively, and it is
conceded that if such a statute is passed, it would not be
possible for any person to challenge its validity on the
ground that it affects the citizens’ fundanental right under
Art. 19(1)(g). If such a challenge is made, it would be
easily met by the pleathat a taxing statute, though
retrospective in its operation. can be reasonable and in the
public interest within the nmeaning of clause (6) of Art. 19.
Therefore, if a taxing statute can, in a given case, operate
retrospectively and its validity .cannot be successfully
chal | enged under Art, 19, we do not see how a sinilar
chal | enge coul d be sustained against a taxing statute which
has been passed under Art: 304(b). The freedom of trade
guaranteed by Art. 301 is no doubt of very great inportance
to the political and economi c unity of the country; but the
freedom guaranteed to the individual is no |less inportant;
just as in the case of a challenge to the wvalidity of a
statute under Art. 19 the court has to consider whether the
restrictions inposed by the statute are reasonable and in
the interests of the general public, so in dealing with a
challenge to the validity of a statute passed  under Art.
304(b) the court has to consider whether the restrictions
(1) [1963] 2 S.C. R 747p. 761
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i nposed by it are reasonabl e and are required in the public
i nterest. The i mpact of " the restrictions on the

individual s right has to be judged in one case, whereas the
i npact of the restrictions on the freedom of trade has to be
judged in the other; but basically, it is the invasion of a
guaranteed right whose validity is being exanmined in either
case; and so, if the |law can be retrospective in-one case,
there is no reason why it cannot be retrospective in- the
ot her. W are, therefore, satisfied that there “is no
substance in the plea raised by M. Pathak that the Act is
invalid solely because it operates retrospectively.

It is then faintly suggested that the retrospective
operation of s. 3, in substance, changes the character of
the tax. The argunent is that the proviso to s.  3(2)

enabl es the producer to recover the tax fromthe purchaser
in case the goods are sold to a purchaser before they are
carried, whereas such a provision did not exist in‘the past
and in that sense, the retrospective operation changes the
character of the tax. W have already noticed that the
proviso in question is not retrospective in operation, —and
so, this argunment has to be tested by reference to the
remai ning portion of s. 3(2). Thus tested, it is difficult
to accept it as sound. In this connection, we nmay refer to
the recent decision of this Court in Rai Rankrishna v. State
of Bihar(1l) where a simlar plea was rejected and it was
pointed out that this Court has consistently held that the
nere fact that a validating statute operates retrospectively
does not justify the contention that the character of the
tax sought to be recovered by such retrospective operation
i s necessarily changed.

The next question to consider in dealing with the validity
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of the Act which has been passed under Art. 304(b) is the
extent of the dispute that is justifiable in |aw Art.
304(b) provides that notw thstanding anything in Art. 301 or
Art. 303 the Legislature of a State nay by | aw i npose such
reasonabl e restrictions on the freedom of trade, comrerce or
(1) [1964] 1 S.C.R 897.
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intercourse with or within that State as may be required in
the public interest, provided that no Bill or anendnent for

the purposes of clause (b) shall be introduced or nmoved in
the Legislature of a State without the previous sanction of
the President. It would thus be clear that an Act passed
under Art. 304(b) can be held to be valid if it is shown
that the restrictions inposed by it are reasonable and in
t he public i nterest: It is true that bef ore
Bill is introduced i nthat behalf, the previous sanction of
the President has been obtained; but that does not take away
the jurisdiction of the Court to consider the question as to
whet her the ~Act passed with the previous sanction of the
Presi dent satisfies the requirenents of Art. 304(b). Si nce
Art. 304(b) permits restrictions to be inposed on the
freedom of trade, the Constitution has nade it clear that
the said restrictions can be sustained only if they are
reasonable and are required in the public interest. Thi s
position is not disputed by M. Setalvad before us. It is
true that in the /case of Atiabari Tea Co.(1), whilst
contrasting the provisions of Art. 302 with those of Art.
304(b) the nmgjority judgnent has observed that prima facie
the requirenment of public interest may be said to have been
satisfied by the previous sanction of the President and it
is only the reasonableness of the restrictions which nay
fall to be considered in proceedings  before the Court.
However,, this point did not directly arise for the decision
of the Court, and so, those observations should not be read
as definitely expressing the opinion that the requirenment of
public interest does not beconme the subject-matter  of ad-
judication in proceedings before the Court when the validity
of an Act passed under Art. 304(b) is questioned.

That takes wus to the question about the onus of° proof in

these proceedings. It may be that in npbst cases, the
qguestion about the onus of proof would turn out to be nerely
of academ c. inportance, because when one considers the

reasonabl eness of a given

(1) [1961] 1 S.C.R 809
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restriction, one inevitably enquires also whether the said
restriction is not unreasonable; but since the point about
the onus has been argued before us, it is necessary that we
should deal with it. M. Setalvad contends that in dealing
with the question about the constitutionality of any
statute, we nust draw an initial presunmption in favour of
the constitutionality of the statute, and he suggests that
this initial presunption will cover even the requirenent
that the restriction nmust be reasonable and in the public
interest as required by Art. 304(b). The sane argunment has
been urged by himin regard to the presunption in so far as
the petitioners’ fundamental right under Art. 19 (1)(g) is
concerned. He urges that in deternmining the content of the
i ndi vidual s fundanental right under Art. 19(1)(g), we rust
take into account Art. 19(1)(g) as well as the limtations
placed on it by clause (6) of Art. 19. The fundanenta
right to carry on the trade is not an absolute right; it can
be regul at ed and controlled by aw  which i mposes
restrictions on the said right, provided the said
restrictions are reasonable and in the interests of the
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general public, and so, the contention is that when we speak
about the initial presunption of constitutionality, it neans
that the court should assune that the restrictions inposed
by the statute are reasonable and in the interests of the
general public, unless the contrary is shown.

On the other hand, M. Pathak strenuously argues that the
initial presunption would be rebutted as soon as it is shown
that the fundamental right under Art. 19(1)(g ) is invaded
by a statute, or the freedom of trade guaranteed by Art. 301
is assaulted by the inpugned statute. Once a citizen shows
that the inmpugned statute invades either his individua

fundanmental right, or the right of freedomof trade, the
presunption has worked itself out and the onus shifts to the
State to show that the invasion anpbunts to a restriction
which is reasonable, ~or it isin the interests of the
general public.

It may be conceded that, prima facie, there is some force in
the argunent raised before us by M.

1003

Set al vad. If the freedom guaranteed to an individua

citizen is not absolute and its content nust be determni ned
by reading Art. 19(1)(g) and clause (6) of Art. 19 together

it can perhaps be said that the initial presunption cannot
be rebutted nmerely by show ng that the freedom under Art.
19(1)(g) has, prima facie, been invaded. But we do not
think it necessary to pursue this nmatter any further

because we are satisfied that the question raised by M.
Setalvad is concluded against himby a decision of this
Court.

In Saghir Ahmad v. The State of U P.(1) where this Court was
dealing with the invasion of the citizens’ fundanental right
under Art. 19(1)(g), it has been observed that when the
enactment on the face of it is found to violate a
fundanental right guaranteed under Art. 19(1)(g), it nust be
held to be invalid, unless those who support the |egislation
can bring it within the purview of ‘the exception laid down
in clause (6) of Art. 19. |If the respondents do not place
any materials before the Court to establish ‘that the
| egislation cones within the permissible linmts of /clause
(6), it is surely not for the appellants to prove negatively
that the Ilegislation was not reasonable and  was not
conducive to the welfare of the comunity. It is true -that
on several occasions, this Court has generally observed that
a presunption of constitutionality arises where a statute is
i npeached as being unconstitutional, but as has been held in
the case of Saghir Ahmad(1l) in regard to the fundanental
right wunder Art. 19(1)(g) as soon as the invasion of the
right is proved, it is for the State to prove its case . that
the i npugned legislation falls within clause (6) of Art. 19.
The position may be different when we are dealing with' Art.
14, because under that Article the initial presunption of
constitutionality may have a larger sway inasmuch as it may
pl ace the burden on the petitioner to show that the inmpugned
law denied equality before the |Iaw, or equal protection  of
the | aws. W may in this connection refer to t he
observations nmade by this Court in the case of Handard

(1) [1955] 1. S.C.R 707, 726.
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Dawakhana (Wakf) Lal Kuan, Delhi v. Union of India(l).
Anot her principle which has to be borne in mnd in examning
the constitutionality of a statute, it was observed, is that
it must be assunmed that the |egislature understands and
appreci ates the needs of the people and the laws it enacts
are directed to problens which are nade manifest by
experience and that the elected representatives assenbled in
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a | egislature enact laws which they consider to be
reasonable for the purpose for which they are enacted.
Presunption is, therefore, in favour of the constitu-
tionality of an enactment. It is significant that all the

decisions to which reference is made in support of this
statement of the |aw are decisions under Art. 14 of the
Constitution. M. Setalvad has fairly conceded that in view
of the decision of this Court in the case of Saghir
Ahmad(2), it would not be open to himto contend that even
after the invasion of the fundanental right of a citizen is
proved under Art. 19(1)(g), the onus would not shift to the
St ate. In our opinion, the said decision is a clear
authority for the proposition that once the invasion of the
fundanental right under Art. 19(1) is proved, the State nust
justify its case under cl. (6) which is in the nature of an
exception to the nmain provisions contained in Art. 19(1).
The position with regard to the onus would be the sanme in
dealing with "lie | awpassed under Art. 304(b). 1In fact, in
the case of such a law, the position is sonewhat stronger in
favour of the citizen, because the very fact that a law is
passed under Art. 304(b) neans clearly that it purports to
restrict the freedom of trade.” That being so, we think that
as soon as it is shown that the Act invades the right of
freedom of trade, it is necessary to enquire whether the
State has proved that the restrictions inposed by it by way
of taxation are reasonable and in the public interest within
the neaning of Art. 304(b). This enquiry would be of a
simlar character inregard to cl. (6) of Art. 19.

That naturally takes us to the question as to whether the
respondent has shown that the restric-

(1) [1960] 2 S.C R 671, 679.

(2) [1955] 1 S.C R 707, 726.

tions inmposed by the Act by levying a tax on the novenent of
tea can be said to be reasonable and in the public interest.
The decision of this question will inevitably involve the
bal ancing of the inportance of freedon of trade as  agai nst
the requirenents of public i nterest. Art. 304(b)
necessarily postul ates that considerations of public
i nterest may require and justify the i mposition of
restrictions on the freedomof trade, provided they are
reasonabl e. In determning the reasonabl eness of the
restrictions we wll have to bear in mnd again- the
i nportance of freedom of trade and the requirenments of
public interest. It is a question of weighing one rel evant
consi deration against another and harnonising both the
conpeting interests so as to serve the public interest in
the end. This process of assessnent nmay not always be easy,
but, nevertheless, we nust try to weigh the pros and . cons
urged before us by both the parties and deci de whether/ the
tax levied by the Act satisfies the requirenment prescribed
by Art. 304(b). In support of his case, M. Pathak has
enphasi sed the fact that the producer has been made  |iable
for goods even when they are sold before they are carried.
In other words, the argunment which he urged in support  of
his case that the Act was beyond the | egislative conpetence
of the State Legislature, has been again pressed by himinto
service in support of the plea that the restriction is
unreasonable. W are not inpressed by this plea.

It is then urged that the serious infirmty in the Act is
that it levies a flat rate in respect of goods carried.
Normal Iy, the nethod whi ch shoul d have been adopted by the
Act is what is sonetines described as the ton-nileage
nethod, i.e., levy the tax according to the weight of the
goods carried and the distance over which they are carried.
Since the Act inposes a flat rate nmerely on the weight, the
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burden, inposed by it is unreasonable.

On the other hand, M. Setalvad strongly urges that the tax
constitutes a reasonable restriction in the public interest,
because it purports to raise revenue

1006

for public purposes. As we have already seen, tax |aws have
to stand. the scrutiny of Art. 19. That being so, as soon
as the validity of a tax lawis challenged under Art. 19,
the State would be entitled to rely on the fact that the
revenue raised by the tax | aw serves public purpose and that
is its basic justification for being treated as a reasonabl e
restriction on the individual’s fundamental right under Art.

19(1)(9). It woul d, t heref ore. follow that the
consi deration on which M. Setalvad relies is not
irrelevant, though its significance and inportance cannot be
over-rated. In this context, it nmay, however, be legitimte

to bear in nmind that the revenue is required by the State to
rai se money in order to carry on the function of governnent
and to/sustain the manifold welfare activities undertaken by
it. Simlarly, “the fact that the President has given
previous -sanction to the introduction of the Bill my
conceivably be rel evant, because the Constitution seens to
contemplate that the sanction of the President woul d
indicate that the Central Government had applied its mnd to
the problem and had come to the conclusion that the proposed
tax is reasonable and in the public interest. But we nust
hasten to add that the significance of his consideration
cannot al so be exagger at ed.

M. Setal vad urges that evidencein the case shows that the
State has levied the tax on the goods carried because it
wants to utilise the incone for the purpose of keeping the
roads in order and to neet the huge expenses incurred in
maintaining the waterways in the State. In the affidavit
filed on behalf of the respondent, details have been ' given
about the expenditure incurred by the State on roads and
wat erways fromyear to year, and the revenue received by it
formthe carriage tax during the same period. The affidavit
points out that tea and the jute are the main products of
the State of Assamand in order to have a regular and easy
flow of trade, the State has to mamintain the roads. The
trade in these commpdities through waterways is cheaper and,
therefore, the State has also to incur large sunms on
mai nt ai ni ng the waterways The statenent filed in
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the affidavit clearly shows that every year the ~expenditure
incurred is very nuch nore than the revenue received from
carriage tax. It may perhaps be that since the ton-nmnileage
met hod has not been adopted in inposing the tax, the State
may not be able to claimthat the tax is conpensatory in
character. Usual | y, conpensatory character nmay be cl ai ned
for a tax of this kind, provided the extent of the  service
rendered by the State by raising the tax is shown and it is
al so proved that the recovery of the tax has sone relation
to the rendering of the said service. That is why M.
Setalvad has not argued that the tax in question is
conpensatory in character. He, however, suggests that under
Art. 304(b) it wuld be open to him to sustain the
restriction inposed by the tax on the ground that the tax is
levied not nerely to raise general revenue for the State
which itself is a public purpose, but that the tax is raised
and utilised for keeping the waterways and the roads in good
condi tion in the State. In our opinion, there is
consi derable force in these contentions.

Then we turn to the main point urged by M. Pathak that the
flat rate introduces an el ement of unreasonabl eness in the
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levy of the tax. It is necessary to bear in mnd that
having regard to the interests of the trade as a whole, a
flat rate nmay in sone cases be reasonable. If different
rates are levied by reference to the di stance over which the
tea is carried before it reaches the Calcutta Port, it would
obvi ously nmean that sone producers of tea would have to pay
nore taxes than others and that would introduce an el enent
of unfair conpetition between the producers of tea
considered as a class. W are referring to this aspect of
the matter to enphasis the fact that the legislature has to
consi der several relevant factors before deciding how a
particul ar tax should be levied. The law of taxationis in
the ultimate analysis the result of the bal anci ng of severa
conpl ex considerations, and so, it would be unreasonable to
i nsi st upon the application of a general rule that if a tax

is levied at a flat rate, it nmust be treated as
unr easonabl e.
1008

In the present case, the legislature nay have considered the
requi renments of the trade carried on by the producers of tea
and may have thought that a flat rate would be just and fair
to the trade as a whole. These are questions which nust
normally be left to the |legislature to decide. Ther ef or e,
we do not think ‘that “the wmin ground on which the
reasonabl eness of 'thetax levied by s. 3 was inpeached by
M. Pat hak, can be sustai ned.

M. Pathak further contended that s. 34 of the Act is
unconstitutional inasnmuch as it “is discrimnatory and
i mposes an unreasonable restriction on the citizens’
fundanmental right to trade under Art. 19(1)(9). We have
already cited s. 34. The argument that the restriction
i mposed by s. 34 is unreasonabl e, proceeds on'the assunption
that sub-section (2) prohibits a producer from ventilating
his grievance against irregul ar, excessive, or illegal Ievy
of the tax before any forum and such a prohibition, it is
urged, is patently unreasonable. W are satisfied that the
assunption on which the argunent is founded is conpletely
m spl aced. What s. 34(2)(a) prohibits is nerely a suit or
the other proceeding in any court. |t does not prohibit the
renmedy of an appeal or revision specifically provided by
sections 16 & 17 of the Act.

Then it is wurged that s. 34(1) mekes an i nvi di ous
di stinction between producers who had been ordered to pay
the tax wunder the earlier Act and who took no steps to
chal l enge the said levy either by an appeal or revision, and
those who had adopted the renedy of an appeal or revision
under the said Act. |In the case of the latter category of
producers the appeals and revisions would be continued. and
dealt with as though the said proceedi ngs had been adopted
under the relevant provisions of the Act. whereas assess-
ments which had been cl osed under the earlier Act cannot be
reopened by the producers by filing an appeal or revision
after the Act was passed. W do not think there is any
subst ance in this argunent. Persons who had taken
proceedi ngs by way of appeal or revision under the earlier
Act are, on this argu-
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ment, treated as of the sane class as persons who had taken
no such proceedings, and that, in our opinion, is not

justified because the two categories are not same or simlar
in character. Besides, an argunent of this kind is purely
hypot hetical and not based on any material facts. It is
very difficult to assunme that producers who were taxed under
the earlier Act paid the tax wi thout preferring an appeal or
revi sion though they had a grievance against the validity or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 23 of 35

regularity of the assessment order. Therefore, we do not
think the challenge to the validity of s. 34 can be
sust ai ned.

A simlar chall enge has been nade against the validity of s.
24 which prescribes punishment for the three categories of
of fences specified by it under clauses (1), (2) & (3). The
argunent is that since the earlier Act was struck down as

unconstitutional, if any producer had knowi ngly submtted
false returns or had know ngly produced incorrect account,
or had contravened the relevant provision of s. 8(1), it

could not be said that he was guilty of any offence, and so,
he could not have been prosecuted under the corresponding
provision of the earlier Act which also was s. 24, that
being so, s. 24, of the present Act which purports to
operate retrospectively would be invalid. There nay be sone
force in this contention; but we do not see how the
petitioners can be permtted to challenge the validity of s.
24 when it is not alleged by them that any action is
proposed 'to be taken against themunder the said section
In dealing with petitions under Art. 32, this Court would
natural ly - confine the petitioners to the provisions of the
i mpugned Act by which their fundanental rights are either
affected or threatened. That is why we are not satisfied
that it 1is necessary to decide the question about the
validity of s. 24 in the present proceedings.

That takes us to the question whether the tax levied by the
Act can be said to be discrimnatory -and as such
unconstitutional because it has selected only tea and jute
as objects of taxation. The argunent

|/ SCl/64-64
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appears to be that the legislature should have taxed other
commodities along with tea and jute and in so far ‘as only
tea and jute have been selected for the purpose of taxation
Art. 14 has been contravened. ~This argunent is entirely
fall aci ous. It is not disputed that tea and jute are the
mai n products of the State of Assamand it is not surprising
that the Assam Legislature, therefore, levied tax on the
said two articles. Besi des, the legislature which is
conpetent to levy a tax nust inevitably be given ful
freedomto determ ne which articles should be taxed, in what
manner and at what rate, vide Raja Jagannath Baksh Singh v.
The State of UP.(1). It would be idle to contend that a
State nmust tax everything in order to tax sonmething. In-tax
matters, "the State is allowed to pick and choose districts,
obj ects, persons, nethods and even rates for taxation if it
does so reasonably. The Suprene Court of the United States
of Anerica has been practical and has permtted a very  wide
latitude in classification for taxation"(2). This approach
has been approved by this Court in the case of East /India
Tobacco Co. v. State of Andhra Pradesh .(3).

It is, of course, true that the validity of tax | aws can be
guestioned in the light of the provisions of Arts. 14, 19;
and Art. 301 if the said tax directly and imediately
i nposes a restriction on the freedom of trade; but the power
conferred on this Court to strike down a taxing statute if
it contravenes the provisions of Arts. 14, 19 or 301 has to
be exercised with circunspection, bearing in nmind that the
power of the State to |levy taxes for the purpose of govern-
ance and for carrying out its welfare activities is a
necessary attribute of sovereignty and in that sense it is a
power of paranount character. 1In what cases a taxing
statute can be struck down as being unconstitutional is
illustrated by the decision of this Court in K T. Mbopi
Nair v. The State of Kerala (4). |In that case, a carefu
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exam nati on of the schene of the relevant provisions of the
Travancor e- Cochin

(1)[1963] 1 S.C. R 220.

(2) WIlis on Constitutional Law p. 587.

(3) [1963] 1 S.C. R 404, 4009.

(4) [1961] 3 S.C R 77.
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Land Tax Act (No. 15 of 1955) satisfied this Court that the
sai d Act i mposed unreasonabl e restrictions on t he
fundanental rights of the citizens, conferred unbridled
power on t he appropriate aut horiti es, i ntroduced
unconstitutional discrimpnation and in consequence, anounted
to a colourable exercise of legislative power. It is in

regard to such a taxing statute which can properly be
regarded as purely confiscatory that the power of the Court
can be legitimtely invoked and exercised. |n our opinion

it would be idle to suggest that a tax inmposed by the Act in
the present case should be struck down because it has taxed
only tea and jute.

The next ‘contention to which reference nmust be made is that
the Act is a colourable exercise of |egislative power and
shoul d al so be regarded as confiscatory for the reason that
it has been passed substantially for the purpose of
validating the recoveries made under the earlier Act and
enforcing the assessnent orders passed under the Act. e
have already seen that the Act is retrospective in character
and cane into force fromthe date onwhich the earlier Act

was appli ed. We have al so noticed “that the prospective
operation of the Act was limted to one year fromthe date
on which it was published. In fact, a subsequent Act had

been passed by the Assam Legislature (Act- No. 16 of 1962)
and this Act has adopted a sonewhat different procedure and
prescribed a different machinery for the recovery of the tax
i mposed by it. Section 3 of this Act makes the owner |iable
to pay the tax and s. 2(7) defines the owner as neaning the
owner of a taxable vehicle and includes in that category the
four types of persons specified by clauses (a) to (d) of s.
2(7). The argunent, therefore, is that the ~Act was
deliberately passed by the Ilegislature nerely for the
pur pose of recovering dues to which it had originally mde a
claim under the earlier Act which was unconstitutional and
that, it is suggested, makes the Act open to the charge that
it represents a col ourable exercise of |egislative power.
W are satisfied that there is
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no substance in this argunment. It is not disputed that the
power to nake a | aw necessarily includes the power to make
the provisions of the |law retrospective. It is also.  not

disputed that it is within the conpetence of a |egislature
to pass validating Acts, because the power to pass/ such
validating Acts is essentially subsidiary to the main power
of legislation on the topics included in the relevant | List.
Therefore, if the legislature felt that the infirmty in the
earlier Act could be cured and it proceeded to conply wth
the requirenents of Art. 304(b), it cannot be said that a
law passed -under Art. 304(b) is void, because t he
| egislature has thereby attenpted to recover taxes which
could not be recovered under the earlier Act owing to the
constitutional infirmty in the said Act. The exercise of
| egi sl ative power which has resulted in the passing of the
present Act cannot, in our opinion, be said to be col ourable
in any sense.

Is the Act extra-territorial inits application ? That is
the next question which calls for an answer, |In support of
the plea of extra-territoriality, it is wurged that the
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petitioners are all residents of Bengal, that they carry on
their tea business in Calcutta, and it is only on the very
narrow ground that 1in its passage from tea garden to
Calcutta the tea in question has to cross a distance of a
mle and a half in Assamthat the tax purports to make the
producers from Bengal |iable under s. 3(2). This argunent
also is entirely msconceived. Entry 56 in List Il enmpowers
the Assam Legislature to levy a tax on goods carried.
Wet her the goods are carried for a long distance or a short
di stance cannot effect the question of the legislative
conpetence of the legislature. It is the carriage goods
through Assam that is the taxing event and since the
physical carriage of goods through a part of Assam is not

denied, it is difficult to see how a challenge to the
validity of the Act ~on the ground that it is extra-
territorial in character could be sustained. The doctrine

of nexus has been applied in considering the validity of tax
statutes in this country in the Tata Iron & Steel Co. Ltd.
v. The State of Biliar(l). Das

(1) [1958] S.C. R 1355,
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C.J., who spoke for the Court has exami ned the genesis of
the doctrine of nexus, has considered the relevant judicia
decisions bearing -on the point and has expressed the
conclusion of the Court that the said doctrine can be
i nvoked to sustain the validity of tax statutes. The nexus
in question nust be rational, but it would be inpossible to
accede to the argunent that the sufficiency of nexus can be
a matter for adjudication beforethe Court. |In the present
case, undoubtedly, tea has been carried over a part of the
inland waterways in Assamand that satisfies the test of
nexus. The ar gunent of extra-territoriality nust,
therefore, fail

M. Mazundar has urged before us three subsidiary points in

addition to the points argued by M. Pathak. He

contends that the tax levied by the Act is i nval i d because
a tax can be |l evied on goods carried only if the sai d
goods join the mass of goods in the taxing State, In the

present case the goods had not entered the mass of goods in
the State of Assam at any stage; they just traveled for a
very short distance on their way fromthe tea garden, to the
Calcutta Port and that cannot attract a tax under Entry 56
of List 11. In support of this argunment, M. Mazundar has
invited our attention to the decision of this Court in ~The
Central |India Spinning and Weaving and Manufacturing Co.
Ltd., the Enpress MIIls, Nagpur v. The Miunicipal Conmittee,
Wardha(1). |In that case, this Court was considering the
scope and effect of s. 66(1)(c) of the C. P.. and Berar
Muni cipalities Act, 1922, and the decision turned upon the
true interpretation of the’ words "inmported into". In/ that
connection, the legislative history of the octroi “duty was
examned and it was held that the concept of inport requires
that. the goods which are brought into nust mx,-up with the
mass of the property, in the | ocal area where the goods -are
alleged to have been inported.. If the goods are just
carried and not mxed with the mass of the property in the
area through which they are carried, they cannot be said to
have been inported into that

(1) [21958] S.C. R 1102.
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ar ea. W do not see how this decision which turned
essentially wupon the true significance of the concept of
i mport can have any rel evance where the tax with which we
are concerned is a tax on goods carried. The word "carried"
is of much wider denotation, and it would be unreasonable to
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limt its scope by introducing considerations which are
relevant in dealing with the question of inport. Therefore,
we do not think that' the attenpt to change the validity of
the Act on the ground that the carried goods which are taxed
do not join the mass of goods in the State of Assam can
succeed.

M. Mazundar has also urged that so far as the petitioners’
goods are concerned, they are substantially carried by the
railway and should, therefore, be field to be outside the
purview of s. 3 of the Act. W have already seen that the
operation of the Act is confined to the goods carried by
road or by an inland waterways and the goods carried
entirely by the railway are outside its scope. The question
which M. Mazundar has raised before us is that having
regard to the long distance which the tea chests have
travel l ed between the tea gardens and the Cal cutta Port, it
should be held that a short distance of 1-1/2 to 2 mles
whi ch they travell ed by inland waterways does not alter the
character ~ of theirjourney; it'is, on the whole, a |journey
nmade by ' the railway, and so, the goods nust be deened to
have been carried by railway throughout. This argunment also
is msconceived. As we havejust indicated, the length of
the distance over which the goods are carried has no
rel evance to the point. It is the physical fact of carriage
of goods through a part of Assamthat attracts the levy of
the tax inposed by s.” 3. Besides, the definition of railway
to which M. Mzundar invited our attention contained in s.
3 of the Indian Railways Act (No. 9 of 1890)  itself shows
that the carriage of the goods-over the inland waterways
cannot be brought wthin the ‘scope of the definition

Section 3(4) defines the railway as neaning a railway for
any portion of a railway, for the public carriage
passengers,
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animals or goods, and includes, inter alia, all ferries,
ships, boats and rafts which are used on inland waters for
the purposes of the traffic of arailway and belong to or
are hired or worked by the authority adnministering the
railway. It is common ground that the ferries by which tea
chests of the petitioners are carried over the inland
wat erways in Assamdo not belong to the railway,  nor are
they hired or worked by the authority of —the railway to
which the goods were consigned for carriage. In fact, s
74E of the Railway Act which, after anendnent, has becone
s.76D in 1961, clearly brings out the fact that when any
goods are tendered to a railway administration for —carriage
by railway and have been booked through over a railway or
any other transport systemnot belonging to the railway
adm nistration, the person who tenders the goods shall be
deened to have contracted with the railway and the said
ot her transport system separately. Therefore, the  argunent
based on the fact that the goods have been entrusted to the
railway for through carriage, and so, the carriage of the
goods should be held to be outside the purview of s. 3 of
the Act, cannot be sustai ned.

That | eaves only one nore point urged by M. Mzundar to be
consi der ed. M. Mazundar contends that the tax is invalid
for the reason that tea which is one of the objects taxed
has been covered by the Central Tea Act (Act No. 29 of 1953)
and he argues that since the Central Act has been passed by
reference to the relevant Entry in List 1 in the Seventh
Schedule, it is not open to the State Legislature to pass a
taxing statute in respect of tea. It is true that the Tea
Act has made several provisions in regard to tea and has
constituted a Board to deal with the problens enunerated in
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the other provisions of the said Act; but one has nerely to
glance through the relevant provisions of the Tea Act to
realise that the scope and purpose of the said Act is
entirely different fromthe scope and purpose of the taxing
Act with which we are concerned. The pith and substance of
the taxing statute is the levy of a tax
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on tea, which is carried in the State of Assam and the right
to levy such a tax cannot be said to have been taken away
nerely by the fact that a Tea Act had been passed by the
Central Legislature which is referable to the relevant Entry
in List 1 of the 7th Schedule. The power to levy a tax
whi ch has been conferred on the State Legislature by Entry
56 cannot, therefore, be said to be controlled by the Tea
Act in question. It would be noticed that List | does not
contain any Entry by which the Central Legislature can pass
an Act levying a tax on goods carried which can be said to
control~ Entry 56 in List 11. That being so, we, nust hold
that there is no substance in the argunent that the State
Legi sl ature has ~no power to levy a tax on tea which is
carried over- a part of the area of the State of Assam

A simlar argunment was urged by M. Mazundar on the strength
of the provisions contained in the River Boards Act, 1956
( No. 49 of 1956). M. Mazundar suggested that the
Brahmaputra River over-a part of whose streamthe tea chests
are carried is governed by the provisions of the River
Boards Act and that inposes a ban on the power of the Assam
Legi slature to pass an Act in respect of goods carried over
the Brahmaputra River. VWhat we  have said  about t he
obj ection 'raised by M. Mzundar on the strength of the Tea
Act applies with equal force to the present argument.

The result is, the petition fails and is dismssed wth
cost s.

SARKAR J. -1 agree that the petition fails but | wish to say
a few words of ny own.

The petition challenges the validity of the Assam Taxation
(on Goods Carried by Road or on’ Inland Wter-ways) Act,
1961. (Act 10 of 1961), passed by the Legislature of the
State of Assam There are two petitioners, one of whomis a
[imted company and cannot, therefore, adnmttedly nmaintain
the petition which is under Art. 32. It is conceded that
the petition is maintainable by the other petitioner, an
1017

of ficer of the Conpany, as he is interested in the rights of
the Conpany. No question of the conpetency of the petition
was, therefore, raised on behalf of the respondents who are
the State of Assamand two of its officers concerned wth
the collection of the tax under the Act.

The petitioner Conpany is the ower of a tea estate in
Jal paiguri in the State of Wst Bengal. One of the  grounds
on which the validity of the Act is challenged is that the
Act inposes an unreasonable restriction on the trade of the
Conpany. The respondents contend that the Act is valid in
view of the provisions of Art. 304(b) and also cl. (6) of
Art. 19 of the Constitution. They say that the-restriction
i mposed by the Act is reasonable. Article 301 of the
Constitution provides that subject to the other provisions
of Part XIll, trade, conmerce and intercourse throughout the
territory of India shall be free, and the relevant part of
Art. 304 is in these terns:

"Not wi t hst andi ng anyt hi ng in article
301......... the Legislature of a State nmay by
| aw

(8) e

(b) i mpose such reasonable restrictions on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 28 of 35

the freedom of trade, commerce or intercourse
with or within that State as may be required
in the public interest:
Provided that no Bill or anendnent for the
pur poses of clause (b) shall be introduced or
noved in the Legislature of a State w thout
the previous sanction of the President."
It is not in dispute that the sanction of the President
contenplated in the proviso to Art. 304(b) had been obtai ned
in connection with the inmpugned Act. That Act had, however,
a predecessor which bore the sane title and was Assam Act 13
of 1954 but for which no sanction of the President under
Art. 304(b) had been obtained. In Atiabari Tea Co. Ltd. .
The State of Assan(l), this-Court by a majority held that as
Act 13 of 1954 inposed a tax on the carriage of
(1)[1961]1 S.C.R 809:.
1018
goods it constituted a direct restriction on the free
novenent ~of trade and as no sanction of the President had
been obtained in respect of it was void. No question arose
there as to the reasonabl eness of the restriction inposed by
the Act. The other nmenmbers of the Court who constituted the
m nority expressed di ssenting opinions but no useful purpose
will be served by referring to them ‘As a result of the
opi nion of the nmajority Act 13 of 1954 becane void.
Article 301 and the succeeding articles in Part XII
including Art. 304, were again considered by another and a
| arger bench of ‘this Court in The  Autonobile Transport
(Raj asthan) Ltd. v. The State of ‘Rajasthan.(1) Das J., wth
whose judgnent Kapur J., and nyself were associ at ed,
accepted the interpretation of Art. 301 by the majority in
the Atiabari Tea Co. case (2) as correct, but stated that
regul atory measures such as rules laying down speed limt or
lights to be carried by, vehicles and other rules ' of the
road as al so nmeasures inposing conpensatory taxes such as,
taxes collected for nmaintaining the roads or bridges, were
not restrictions wthin Art. 301 as such neasures really
facilitated trade rather than restrict it. It was,
therefore, said by Das J.,that such neasures - need not
conply wth the requirements of the proviso to Art.” 304(b)
of the Constitution. As | apprehend the judgnment of Subba
Rao J., in that case, he seens to have taken the sane view
though he wused the description ’'regulatory nmneasure’ to
i nclude neasures laying dowmn the rule of the road as also
nmeasures intended to raise funds for construction and
mai nt enance of roads. This was the opinion of the najority
of the Court in that case. It is unnecessary to refer to
the other opinion expressed init.
Nei t her of these cases, however, has any bearing on the case
in hand for it is not contended by the respondents that the
i mpugned Act was a conpensatory neasure. |t was of course
not a regul atory measure as |aying down a rule of the | road.
| ndeed
(1)[1963] 1 S.C R 491
(2) [1961] 1 S.C R, 809.
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it Was not contended that the inpugned Act did not inpose
restrictions on the novenent of trade. In view of the

sanction of the President which had been ,obtained in the
present case, the only question concerning the freedom
guaranteed by Art. 301 was whether the restriction inposed
by the Act was reasonably required in the public interest.
It was said that the inmpugned Act (Act 10 of 1961) s
practically in the sane ternms as the predecessor Act of 1954
but that by itself would not bring the inpugned Act wthin
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the mischief of the decision in the Atiabari Tea Co.(1l) case
for that case held the earlier Act invalid only on the
ground that the sanction of the President had not been

obt ai ned. No question was canvassed there as to the
reasonabl eness of any restriction inposed by the Act. The
sanction of the President, as already stated, was obtained
for the inpugned Act. | should however state here that

apart from the point about the reasonableness of the
restrictions inposed on trade by the Act, there were other
attacks on it. These will be mentioned |ater.

The inpugned Act canme into force on April 15, 1961, and
i mposed a tax on manufactured tea and jute carried by any
neans other than railway and airways. This case is not,
however, concerned with any carriage of jute. The Act was
given a retrospective operation as it was to be deened to
have effect from April 24, 1954, being the date on which the
predecessor Act, (Act 13 of- 1954), came into force.

Further, the Act was to remain in force till March 31, 1962,
that s, for about a year only; see s. 1(3). It has since
been replaced by anot her Act, nanely, Act 16 of 1962. It

may be that as this |ast nmentioned Act was in contenplation

the inpugned Act was given a short termof life. This Act
further stated that the tax collected under Act 13 of 1954
woul d be deened to have been collected under the
correspondi ng provisions contained in it.

There is one other matter to which | would like to refer
before | proceed to consider the points argued

(1) [1961] 1 S.C. R 809.
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at the bar. | have said that the tea estate of the peti-
tioner Conpany was in Wst Bengal and not in Assam Its
practice was to book its tea froma railway station in West
Bengal for carriage to Calcutta for sale there. Now what

the railway did was to carry the tea to another 'of its
stations called Dhubri Ghat on the river Brahnputra situate
in Assam The railway had arranged for the transshi pment of
the tea there fromits wagons to) steaners belonging to a
carrier conmpany at Dhubri Chat and these steaners carried
the tea by inland waterways to Calcutta. The steaners in
the course of their journey passed through one and “a half
mle or two miles of Assam waterways, about 572 miles  of
Paki stan waterways and 165 mles of West Bengal waterways,
before reaching Calcutta. The tax was levied in respect of
the carriage of the tea for about two miles on Assam
wat er ways.
At the hearing in this Court |earned counsel appearing in
support of the petition really attacked only two sections of
the i nmpugned Act, nanely, ss. 3 and 34. Section 3, which is
the charging sections is in these terns:
S. 3. (1) Subject to the provisions of this
Act, there shall be levied a tax on (a)
manuf actured tea and (b) Jute in bales carried
by motor vehicle, cart, trolley, boat, ' anim
and human agency or any other neans except
rail ways and airways in such manner a,-ld in
respect of such period and at such rate as
specified in the Schedul e.
(2) Such tax levied on nanufactured tea

shall be realised fromthe producer and that
levied on jute shall be realised from the
deal er:
Provi ded that where tea is sold at the factory premi ses, the
producer shall be liable for realisation of tax from the

purchaser wth effect fromsuch date as the CGovernment, by
notification, appoint, for the carriage of such tea as
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provided in this section and the producer shall be liable
for the paynent of such tax notwi thstanding

1021

the fact that the tea is not carried by the producer

X X X X X

The first contention was that the section was beyond the
| egi sl ative conpetence of the State Legislature. It is not
in dispute that the Act had been passed under the powers
contained in Item56 of List Il in the Seventh Schedule to

the Constitution which authorised a State Legislature to
pass | aws imposing "taxes on goods and passengers carried on
roads or on inland waterways”". It was said that under this
entry a tax could be levied only on the person who carried
the goods but the proviso to s. 3(2) showed that even where
a producer was not hinself carrying the tea, he was |iable
for the tax and, therefore, the Act levied the tax not
really on goods carried by road or waterways and was for
that reason, ultra vires the State Legislature and void. It
may be that there is nothing in's. 3 inmposing directly a tax
on the ‘purchaser of the tea even when he is the person

carrying -it. 1t seens to ne however that under Item56 of
List Il it was conpetent for the legislature to provide for
the tax being realised fromthe producer in the way it has
been done in the Act. It is wellknown that the entries in
the legislative lists have to be read wth all possible

wi dth and anplitude. / An entry authorising the levy of a tax
of a particular kind would justify that |levy in the nanner
best suited for collecting it The purchasers of tea would be
nostly parties in Calcutta. The State of Assammay find it
difficult to realise the tax fromthem It may, therefore
legitimately provide that the tax may be realised from the
producer even where he does notches the tea for otherw se
the tax may be evaded. Then again, under s. 3 tax is
| eviable only when tea has been carried by road or' inland
water-ways. It is clear, however, that it was the action of
the producer, nanely, the sale by him which alone caused
the carriage of the tea; without (the sale there would have

been no occasion for the purchaser to carry the tea. If he
did not actually
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carry the tea hinmself, he certainly brought -about its
carri age. Therefore, he m ght under Item 56 of List 11 be
made |iable for the carriage of the tea just as much as the
person actually <carrying it. | amunable to see why the

words of Item 56 of List 11 would not cover- both.

| do not think it necessary to decide the question raised at
the bar whether the producer nentioned in sub-s. (2) of s. 3
refers only to a producer who hinself carries the tea
produced by him Even if the word 'producer’ in that /sub-
section includes one who does not hinself carry the tea, a
tax can be legitimately levied on him when the tea is
carried as aresult of its sale by himand for facility of
coll ection of the tax.

It was next said that the proviso ins. 3 my, if effect is
given to it froma past date, inpose a tax on a producer
which he could not collect fromthe purchaser. It was
pointed out that if he was nade |iable by the notification
mentioned in the proviso in respect of sales which had
al ready taken place, he would have to pay the tax personally
as the sales having taken place, he could no nore collect
the tax fromthe purchaser. It was contended that this
would nmake the restriction put by the Act unreasonable and
al so make the provision inconpetent as outside Item 56 of
List 11 for the reasons earlier nentioned. It was also said
that this would create a discrimnation between producers
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hit by such retrospective notification and those whose sal es
cane after the date when the notification was published.
Al'l these reasons, it was contended, would nmake the proviso

illegal and void. | think the whole contention is inaginary
and unfounded. It is based on the notification being given
a retrospective effect but | amclear in ny mind that under
the provi so a notification cannot be i ssued with
retrospective effect. Under the proviso the producer is
nade liable for realisation of the tax from the purchaser
from a date appointed by the notification. The noti -

fication, therefore, necessarily contenplates a situation
1023

in which the producer  can collect the tax from a
purchaser.He cannot of course do so in respect of past

sal es. Therefore, the notification if it appointed a past

date woul d be inconpetent.

The next contention is that the Act must be held to be void

as it~ had been given retrospective operation. Thi s
contention was founded on the argunent that a statute
contenplated by Art. 304(b) cannot be retrospective. | am

unable to see why not. Wthout nore, when a |egislature has
the power to pass a law it can pass a |law having a retros-
pective operation. This, | do not think, was disputed.
VWhat was said was that the terms of Art. 304 indicated that
it was not intended that a retrospective | aw woul d be passed
under it. It was argued that the | aw contenpl ated there was
one which put restrictions on the freedomof the flow of
trade and, therefore, if the trade had once 'flown’ it could
not be restricted and so a retrospective effect could not be
given to a |law passed under the Article. I' am wunable to
appreciate this argument. If the flow of trade in future
can be restricted, then | do not see why a trade which has
flown in the past cannot be restricted retrospectively. It
is not disputed that a restriction which can be | inposed
under «cl. (6) of Art. 19 can be inposed retrospectively.
There is no reason why the sane position should not obtain
inregard to the restrictions contenplated by Art. 304(b).

It was then said that the effect of Art. 304 was to prohibit
the doing of a thing and a prohibition by its very /nature
could only be in respect of the future and, therefore, a
retrospective restriction wuld be outside the Article.
This argument was sought to be supported by reference to
Punjab Province v. Daulat Singh(l) where the Judicial
Conmittee said that where a | egislature had power to make a
| aw prohibiting something, it would not in exercise of  that
power prohibit that thing froma past date because the word
"prohibit’ in the nature of it, referred only to a
prospective prohibition. But | do not

(1) L.R 73 1.A 59
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find any prohibition in Art. 304. The effect of Arts. 301
and 304 is that the freedomof trade is not to be restricted
by law passed by a State except by a law inposing a
reasonable restriction on it in the interest of the-public
and passed wth the sanction of the President. It then
cones to this that the freedomcan be restricted by a |aw
which has to satisfy the two conditions. Article 304,
therefore, permts and does not prohibit. There is no scope
for applying here the Punjab Province case(1l).

The next point to which |l wish to refer is that the
restriction inposed by the tax |evied under the Act is not
reasonable. A question was raised as to on whomthe onus to
prove the reasonabl eness of the restriction lies. It was
said that it has been held by this Court in Saghir Ahnmad v.
The State of U P.(2) that the onus lies on the State. It
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must be conceded that it does seemto have been so held
there. On the other hand, however, there is a very |arge
nunber of cases where it is said that there is a presunption
as to the constitutionality of a statute and t hat,
therefore, the onus of showing that it is unconstitutiona
is on the party so alleging: see the cases <collected in
Handard Dawakhana (Wakf) Lal Kuan v. Union of India(’'-").
No doubt these cases dealt wth t he guestion of
constitutionality arising from discrimnation, that is,
under Art. 14 of the Constitution, but | amunable to see
that makes a difference on the question of onus. These
cases say that the presunption of constitutionality arises
because "it must be assuned that the |egislature understands
and appreciates the need of the people and the laws it
enacts are directed to problens which are nade nmani fest by
experi ence and that the el ected representatives assenbled in

a | egislature enact laws which they consider to be
reasonable for ~the pupose for which they are enacted.
Presunpti on is, t her ef or e, in favour of the
constitutionality of an enactnent":

Handar d Dawakhana (Wakf) (3) case at p. 679.
(1) L.R 73 1.A 19 (2) [1955] 1 s.C R 707, 727
(3)[1960] 2 S.C.R 671, 679
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If the Legislature is to be presunmed to know that an Act
which nmakes a distinction is justified because the people
with whomit is concerned are distingui shed fromthe others
by an intelligible differentia having a rational relation to
the objects of the Act, that being the test to save a
statute frombeing held to be discrimnatory, then | do not
see why it cannot be presuned that know ng the people and
their needs, the | egislature has passed a | aw which " inposes
reasonable restrictions on their activities. It was said
that the restrictionis permtted by cI. (6) of Art. 19
whi ch contains an exception and that an exception has to be
proved by the party who wants to take advantage of it. That
does not seem to ne to be a proper way of reading a
constitution and this rule of construction nust, in nmy view,
give way to the rule of presunption_ of constitutionality.
It may also legitimately be said that there is no exception

the real fundanental right is what is left after the
restriction has been inposed and, therefore, the citizen
alleging violation of his fundamental right nmust also show
that the restriction is unreasonable. It is not —necessary
to pursue the matter further- or to pronounce finally on it
now because for one thing, the observation in Saghir Ahnmad’ s
(1) case is there’ and for another, nothing turns-on onus in
this case. I have only nentioned it as it is a matter
which, to my mnd, requires consideration when the question
properly arises.

The first ground on which it was said that the Act - inposed
an unreasonabl e restriction was that the rates inposed by it
were flat rates. The rates were prescribed in the Schedul e
mentioned in s. 3 and different rates were fixed for
different periods of tine but in respect of each period
there was one rate, for exanple, between June 1, 1954, and
June 30, 1955, the rate was one pice per pound. The point
made was that the tax being a tax on carriage it becomes an
unreasonable restriction if the tax did not vary wth the
di stance over which the thing was carried. Put that way, it
woul d really seem not a question of

(1) [1955] 1 S.C.R 707, 727.
1 SCl/64--65
1026

reasonabl eness but a question of |egislative conpetence. I
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am wholly wunable to see that Item56 in List 11 requires
that the tax inposed nust be neasured according to the
di stance over which the goods are carried. Tested by the
scal e of reasonabl eness also, a flat rate does not seem to
me to be wanting in that quality. One nmay well ask why is a
flat rate not reasonable? | find no answer. Wy is a rate
dependi ng on the distance carried nore reasonabl e? Again
find no answer. |If the rate varied with distance, then it
is conceivable that in many cases the burden would be rmuch
heavi er. How could that have been nore reasonable? The
only effect of a flat rate may be that people who carry for
a short distance pay as much as those who carry a |onger
di st ance. I do not see that this can nmmke the Ilevy
unr easonabl e.
Now | et ne | ook at the question from another point of view
To start with it would not be wong to say that since a tax
is collected in publicinterest and for public good the
burden ~inmposed by it on trade would prima facie be
reasonable in the public interest. There is no reason to
think that the burden inposed by this Act is onerous, that
it is such as would crush the trade by putting a weight on
it which it could not carry. Furthernore it has been
established on the affidavit that the Government spends on
roads and faciliti'es on waterways nuch nore than what is
collected in the shape of tax on the goods carried. That
also is a consideration which goes to  establish t he
reasonabl eness of the levy. The petitioner has not been
able to put before us anything which would destroy the
effect of these considerations. ~The fact that the Act
i mposes the tax with retrospective effect cannot by itself
also make the restriction unreasonable. ~For the reasons
earlier nmentioned, it may still be reasonabl e.
| now proceed to consider the charge of discrimnation. It
was said that the Act offended Art. 14 because it taxed only
tea and jute and no other article. But | amunable to see
that. this is discrimnation
1027
The Act applies to all who are concerned with the  carriage
of tea and jute. No doubt it does not apply to the carriage
of other goods but as has been said, "it is for the
| egislature to decide on what objects to levy": ~see Raja
Jagannat h Baksh Singh v. The State of Uttar Pradesh(1).  The
| egislature nust pick and choose and such picking and
choosi ng cannot by itself anount to di scri-m nation
Besides, it is comon know edge that tea is a - very
prosperous industry in Assamand is certainly nore fit to
bear the, burden of taxation than npst other ~industries
there.. The flat rate of tax inposed also (creates no
discrimnation for it applies the sane rate to all. It/ has
not been shown that in fact a discrimnation has arisen
Then it was said that s. 34 of the Act anpbunted to a
violation of Art. 14. That section is in these terns:-
S.34. (1) Any rules made, any liability in-
curred, any tax levied or realised, any
returns furni shed, any proceedi ngs comenced,
any notification published any action taken or
anyt hi ng what soever done under the provisions
of the Act repeal ed, shall be deenmed to have
been made, i ncurred, | evi ed, realised,
furni shed, comrenced, published, taken or done
under the corresponding provisions of this
Act .
(2) Not wi t hst anding anything contained in
any judgnent, decree or order of any court,
all taxes inposed or realised or purporting to
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have been inposed or realised under the Act

repeal ed shall for all purposes, be deened to

be, and to have been, wvalidly inposed or

real i sed and accordingly-

(a) no suit or other proceeding shall be

mai ntai ned or continued in any court against

the Governnent or any person or authority

what soever for the refund of ny taxes so paid,;

and

(1) [1963] 1 S.C. R 220, 234
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(b) no court shall enforce any decree or

order directing the refund of any taxes so

pai d.
It was first said that the sub-section prevented people from
whom tax had been collected under Act 13 of 1954, from
taking proceedings in court, while those subjected to the
tax only under the inmpugned Act were not so prevent ed.
If by "Proceedings in court’ are neant proceedings outside
those for ~which the Acts provide, then such proceedings
cannot be taken by persons - fromwhomtax is collected under
the present Act either: see s. 29. Therefore the Act makes
no discrimnation as alleged. |If proceedings by way of
appeal and otherw se for which provision is made in the Acts
thenselves are to be considered, then also there is no
discrimnation. Under the earlier Act there were provisions
for appeal etc. and if one had filed an appeal | under that
Act, that appeal had to be deened to have been filed under
the i nmpugned Act. Likew se, in respect of every other kind
of proceeding contenplated inthe earlier Act. |f one has
not chosen to take these proceedi ngs under that « Act, he
cannot conplain. That woul d not be a case of discrimnation
by the Act but would be giving up by a party of his rights
under it. Therefore the position of a tax payer is the same
under both the Acts.

W were also referred to s. 24 of the Act. That | section
provides for 'prosecution for failure to do certain things
required by the Act to be done. It was contended  that as

the section had been given retrospective operation, it had
the effect of maki ng somet hing whi ch was not an of fence when
done, an offence by an ex post facto law It is not
necessary to go into that question for it 1is purely
academ c. It has not been suggested that the petitioner has
been affected by it.

Anot her point argued was that the Act was only a col ourabl e
exerci se of legislative power under Item 56 of List 11. The
contention was that the Act had nothing to do with tax on
carriage of goods but was really passed to retain what had
been col | ected

1029

under an Act which this Court had declared invalid:. - That of
course is not on the face of it wholly correct, for the Act

operated prospectively also. But apart from that  this
contention which was based on s. 34(1) of the Act is wholly
unacceptable to ne. Such a contention would nake it

i npossi ble to pass an Act validating a taxing statute. Such
Acts have very often been passed. A validating Act is
passed under the |egislative power under which the invalid
law had been purported to be passed and it had been held
that where legislative power exists, it could not be said
that the exercise of that power was colourable: Gajapatti
Narayan Deo v. State of Oissa(l). See also MP. V.
Sundararamier & Co. v. The State of Andhra Pradesh. (2)

The last thing to which | wish to refer is the contention
that the Act was bad as it had extraterrestrial operation.
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It was said that to the petitioner it applied only because
the tea was carried over inland waterways in Assam for about
a mle and a half only. Apparently, the argunent is that
this distance is too trivial. But it seems to ne beyond
guestion that if the goods were carried for any distance
over the territory of Assam however short that distance
m ght be, the Assam Legi sl ature would have full jurisdiction
to inpose a tax on such carriage. This point is, therefore,
al so without any nerit.

M. Mazundar raised certain other points and these have been
dealt wth by ny brother Gajendragadkar. | do not wish to
add anything to what he has said concerning them

| would, therefore, dismss the petition

Petition dism ssed.

(1) [1954] S.C.R 1. (2) [1958] S.C. R, 1422.
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