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ACT:

Cctroi, Tax-Inposition by Minicipality-order
by Government prohibiting inposition-Validity of-
Bonbay District Mnicipal Act, 1901 (Bom of
1901), s. 59-Constitution of India, Art. 14.

HEADNOTE

After following the procedure prescribed by
the Bonbay District Minicipal Act, 1901, and after
obtaining the requisite sanction of the Governnent
the appellant inmposed an octroi tax on mlk
brought within its linmts for consunption, use or
sale therein. Shortly afterwards the Governnent
passed an
367
order directing that the octroi tax shall not be
| eviabl e by the appellant. The appellant contented
that the Governnent had no power to control the
i mposition of the tax once it had been properly
i mposed.
N

Hel d, that the Governnent was conpetent under
s. 59 of the Act to pass the order. Section 59
provided that subject to any general or specia
orders which the State Government may make, a
Muni cipality may "inpose" the tax after foll ow ng
the procedure laid dowmm and after obtaining the
sanction of the Governnent. The word "inpose" in
s. 59 neant the actual levy of the tax after
authority to levy it had been acquired by rules
duly made and sanctioned and this inmposition was
subject to the general or special orders of the
Government. The general and special orders under
s. 59 could not be confined to orders under s. 73
whi ch gave the CGovernnent power to suspend the tax
in certain cases.

Hel d, further, that the order of t he
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Government was not discrimnatory. Subsequently
the Government had prohibited all rmunicipalities
fromlevying octroi tax on nmlk. For the sane
reason no question of mala fides could arise.

Per Ayyangar, J.-Inmposition of tax was a
continuing power deriving vitality fromthe power
of the authority to inpose it. The power of the
CGovernment to issue special or general order under
s. 59 was therefore not exhaust ed after
"inposition" of the tax. There were provisions in
ss. 47, 73 and 74 for other contingencies but
except for the opening words of s. 59 there was no
provision to enable Governnment to intervene in
cases where the continued |levy was agai nst public
interest. The opening words  of s. 59 clothed the
CGovernment with power to direct a nunicipality to
desi st fromimnmposing a tax.

JUDGVENT:

CIVIL APPELLATE JURISDICTION: Civil Appea
No. 211 of 1956.

Appeal fromthe judgnment and order dated July
19, 1955, of the /Bonbay High Court in Specia
Cvil application No.” 976 of 1955.

A V. Vi swanatha Sastri, S. N Andl ey,
Rameshwar Nath and P. L. Vohra, for the appellant.

M C. Setalvad, Attorney-General for India,
C. K Daphtary, Solicitor-General of India and B
Sen, for respondent No. 1.

Vithl bhai B. Patel and 1. N Shroff,  for
respondent No. 2.
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1961, Decenber 21. The Judgment of Sinha C
J., Sarkar, Das Gupta and Mdholkar JJ., was
delivered by Sarkar J. Ayyangar J., delivered a
separate judgment.

SARKAR  J.-The appel | ant is a Gty
Municipality within the nmeaning of the Bombay
District Municipal Act, 1901 and is governed by
that Act. It had by a resolution duly passed by
it, mde a rule wunder s. 60 of the Act selecting
for the purpose of an octroi tax of -/4/- annas
per Bengali nmaund, mlk brought within its octro
l[imts for consunption, use or sale therein. On
Noverber 29, 1954, the CGovernnent of Bonbay had
given its sanction to the rule under s. 61 of the
Act . The appel | ant Muni cipality thereafter
published the rule and the sanction as required by
s. 62 of the Act and the tax was accordingly
i mposed with effect from January 1, 1955. On Apri
4, 1955, the Government of Bonbay passed an order
directing that the octroi tax shall not be
| evi abl e by the appellant Minicipality. This order
has given rise to the present proceedings.

The appellant Municipality filed a petition
in the H gh Court at Bonbay under Art. 226 of the
Constitution challenging the wvalidity of the
order. This petition was dismssed by the Hi gh
Court. The appellant Minicipality has now come up
tothis Court in appeal against the decision of
the Hi gh Court.

The questions that arise in this case will be
stated after a few of the sections of the Act have
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been referred to. Chapter VII of the Act deals

with nunicipal taxation. W shall be concerned
principally with ss. 59, 60, 61 and 62 which are
all contained in this chapter and deal wth
i mposition of taxes by Municipalities. It will be

necessary al so to consider s. 46.

Section 46 gives power to a Miunicipality to
nmake rul es for various purposes as specified in
369
the several clauses contained in it. Under cl. (i)
of this section a Minicipality has power to nake
rules for the purpose of "prescribing, subject to

the provisions of Chapter. VII, the taxes to be
levied". Section 59 is the section on which the
decision of this case wll really turn and we,

therefore, think it right to set out that portion
of it which is relevant for our- purpose.

S.”59. (1) Subject to any general or specia
orders the State Government may nake in
this behal f, any Municipality-

(a) —after observing the prelimnary
procedure required by section 60
and

(b) with the sanction of the State
Government in the case of City
Muni cipalities ........... and
subject to such nodifications or
condi tions as under section 61 the
State Governnent................ in
according such sanction, deens fit,
may i npose, for the purposes of
this Act, any of the  follow ng
taxes, that is to say,

(iv) an octroi on animals or goods, or
both, brought wthin the octro
limts for consunption, use or sale
t herein;

Section 60 |ays down the procedure to be observed
by a Minicipality prelimnary to inposing a tax.
It requires that first a resolution shall be
passed at a neeting to the Miunicipality selecting
the tax and nmaking rules for the proposes of cl
(i) of s. 46 prescribing the tax. Thereafter the
resolution has to be published with a noticein a
specified form inviting the inhabitants of  the
Muni ci pa

370

area to submit within a nonth their objections, if
any, to the tax. After the objections have come
in, they are to be considered by a committee of
the Municipality and unless on the report of the
conmittee the Municipality decides to abandon the
tax, it has to submt the objections wth its
opi nion thereon, any nodifications it desires to
nake and the rules prescribing the tax to the
State CGovernnent. Section 61 provides that on
recei pt of the rules and the other things
mentioned in s. 60 from the Minicipality, the
Government may refuse to sanction the rules, or
return them to the Minicipality for further
consi deration or sanctioned them w th or w thout
nodi fications or subject to conditions prescribed.
Section 62 |ays down that the rules as sanctioned
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by the Governnent shall be published by the
Municipality and the tax shall, from the date
whi ch shall be specified in the notice publishing
the rules, be inposed accordingly. It is not in
controversy that in the present case the procedure
prescribed in the sections nentioned above had
been conplied wth.

The CGovernnent’s contention is that the order
made by it was conpetent as it was order which was
authorised by s. 59, subject to which only a tax
could be inmposed by a Miunicipality. The appell ant
Muni ci pal ity does not dispute that it can inpose a
tax only wunder s. 59 but it contents that the
general or special orders nmentioned in the section
subject to which it has the power to inpose tax,
are orders which were in existence before the rule
prescribing the tax was framed and once a rul e has
been franmed by it and the CGovernment has accorded
its sanction to that rule, the Government has no
power to ‘control the inposition of tax under it by
any order -made under s. 59. The question so raised
is one of the construction of° s. 59. But for such
construction we haveto refer also to the other
sections earlier nentioned.

371

In our opinion, the Government’'s contention
is well founded. The Municipality s power to tax
arises only wunder 's. 59. Under that section, it
has been given the power of inpose a tax after
follow ng the procedure prescribed but subject
always to the general —or special orders of the
CGovernment. The appellant Municipality can succeed
in this appeal only if the word "inmpose" in s. 59
nmeans the acquisition of the power to tax by
foll owing the procedure laid down in ss. 60 to 62.
Its appeal rnust otherwise fail. It seems to us
that the word "inpose" in s. . 59 has not the
neaning for which the appellant Minicipality
cont ends.

It woul d have been noticed that under s. 59 a
Municipality may inmpose a tax only after it has
franed a rule under s. 60 prescribing the tax to
be levied and the Government has given its
sanction to that rule wunder s. 61. It is this
i mposition which is nade by s. 59 "subject-to any
general or special orders whi ch the State
CGovernment may nake in this behal f". Therefore, it
is the inposition after the making of the rule
authorising the tax, that is subject to the
CGovernment’s orders and not the making of the rule
itself which authorises the tax itself. It is
plain from s. 59 that the control over a
Muni ci pality’s power to tax i nposed by the
requi rement of the Governnent’s sanction of the
rule prescribing the tax in contained ins. 61, is
not the same thing as the control contenpl ated by
the general or special orders nmentioned in s. 59,
for both are mentioned ins. 59. If it were not
so, it would have been unnecessary to provide for
the general or special orders controlling the
imposition of the tax in s. 59. This is the first
reason why we t hi nk t hat t he appel | ant
Muni ci pality’s contention is untenable.

The inposition contenplated by s. 59 is
clearly not the passing of the resol utions under
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s. 60 selecting the tax and mmking the rule
prescribing the tax to be levied in terns of s.
46(i), for s. 59(1)(a) expressly nakes the
i mposition sonething happening after s. 60 has
been conplied with. This seens to us to be anot her
reason for not accepting the appel | ant
Muni ci pality’s contention

The third reason is to be found in s. 62. As
we have earlier stated, it provides that the tax
shall be inposed from the date nmentioned in the
noti ce publishing the sanctioned rule. The choice
of this date lies wth the Minicipality and not
with the Governnent. The power to levy the tax is
acquired by a Minicipality when t he rul e
prescribing the tax nmade by it is sanctioned by
the Government. The Municipality at its own choice
thereafter fixes a date fromwhich it will collect
the tax. /Therefore, the word "inmpose" ins. 62
does not refer to the acquisition of power to |evy
a tax by making the rule but to the actual |evy of
the tax under the power so acquired. It is of some
significance to notethat in s. 46(i) the words
used are "mmke...... rules.... prescribing..... the
taxes to be levied". What we wish to point out is
that in connection with the nmaking of the rules
the Act uses the word "levied" ins. 46 (i) and in
connection wth an actual i mpost, and word
"inposed” in s. 62. W, therefore, think that it
woul d be legitimte to construe the word "imnmpose"
ins. 59 in the sense inwhich it has clearly been
used in a connected provision, that s, s. 62.
Hence, in our view, "inpose" in s. 59 neans the
actual levy of the tax after authority to levy it
has been acquired by rules duly made and
sanctioned, and it is such inmposition that is made
subject to the general or special orders of the
CGovernnent. Therefore, the Government can at any
time by any such order prohibit the inposition of
t he tax.

373

M. Sastri for the appellant said that the
general or special orders in s. 59 refer to orders
that can be nade wunder s. 73, but the present
order had admittedly not been nade under that
section. Section 73 does not enmpower an  order
prohibiting the inposition of a tax altogether as
the order in the present case does. It only gives
power to suspend the |levy of the tax authorised
till the objections to the tax which the
CGovernment required to be renoved, had been
renoved. Because s. 73 gives a power to suspend
the tax, it is, in our opinion, no argument that
the general or special orders in s. 59 nust be
understood as confined to such orders. Section 73
cannot help in interpreting the words "general or
special orders" in s. 59.

Athird objectionto the wvalidity of the
order was that it was discrimnatory. It was said
that no other Miunicipality had been prohibited
fromcollecting a simlar tax which it had power
under its rules to collect. Apart fromthe very
interesting question rai sed by t he | ear ned
Attorney General that the Minicipality being a
| ocal authority, was a state, and was not
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therefore entitled to the benefit of Art. 14, as
to which we think it unnecessary to express any
opinion we are on the facts satisfied that there
is no discrinination. The Governnment has now, it
is not disputed, prohibited all Mnicipalities
fromlevying any octroi tax on mlk. Furthernore,
it has not been shown to us t hat al
Municipalities stand on the same footing wth
regard to m K.

The last objection was that the order had
been nmala fide nmade. This grievance is conpletely
wi t hout foundation. The Governnent had earlier
requested the appellant Minicipality to drop the
tax on the ground, anpong others, that mlk was
really being purchased for the Governnment and that
the CGovernment was not |iable to be
374
taxed by a Minicipality. It my be that this
ground was not justified on the facts, but as to
this we do not cone to any finding. It is clear to
us that even if this stand taken by the Governnent
was not tenable, that is no reason for thinking
that the order was nade mala fide. It was said
that the Governnent ‘had made this order to benefit
respondent No. 2, a co-operative union, dealing in
mlk. This is a bare allegation and is not
supported by facts. In any event, since simlar
orders have now been made in respect of  al
Municipalities within. the State,” no question of
mal a fide can possibly arise.

We think that the challenge to the order
dated April 4, 1955 is without any foundation. In
our view, the order was perfectly legitinmate and
must be uphel d.

W accordingly dismss the appeal with costs.

AYYANGAR J.-I have had the  advantage of
perusing the judgnent just delivered and | agree
wi th order passed.

The rel evant facts and the statutory
provi si ons whi ch bear on the points arising inthe
appeal have all been set out by Sarkar J. and do
not require to be repeated.

There is no dispute that the levy of the duty
by the nunicipality as and from January 1, 1955
was | awful because the requirenments of ss. 59-62
were satisfied when the levy was made. No genera
or special order of the State Governnment stood in
the way of the nunicipality naking the particul ar
levy and the sanction of the State Governnent
under s. 59 (1) (b) had been accorded to it, and
the relevant rules had conforned to the procedura
and other requirements of these sections. The
power of the municipality in the mtter of the
levy of the tax 1is, however, not absolute but it
made subject, apart from other provisions to which
I
375
shal | advert, to such general and special orders
as the State Governnent mght pass by virtue of
the opening words of s. 59 of the Act.

The argunent strenuously pressed by M.
Vi svanatha Sastri was this: The Government had no
doubt, a power to prescribe and control by genera
or special orders the right of a nunicipality to
i nppose a tax. These general or special orders
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woul d again, no doubt, be subject to nodification
fromtime to tine to suit the changing needs of
particul ar areas, or of particular interests which
woul d be affected by the tax-levy, but the
exercise of the power of nodification or this
power too prescribe conditions and restrictions is
exhausted when a municipality does, by conformng
to the orders then in force, inpose a | evy which
has conme into force under s. 62.

I am wunable to agree with this construction
of the opening words of s. 59 (1). On its |anguage
there is nothing to warrant the doctrine that it
gets exhausted by reason of a nunicipality
imposing a tax in conformty with an order as it
stood at a particular date. The Ilimtation
suggested nust therefore, be deduced as a
necessary inplication either from the fascicul us
of sections ending wwth s. 62 leading to the
i nposition of ~a levy, or fromother provisions of
the Act.

The other provision “of the Act to which
| ear ned Counsel referred was s. 73 which reads:

"I'f it shall at —any time appear to the

Provi nci al Governnment, on conplaint. nmade or

ot herwi se, that any tax, leviable by a
Municipality, is wunfair inits incidence, or
that the l'evy thereof, or _of “any  part
thereof, is obnoxious to the interest of the
general public, it my require the said

Muni ci pality, within such period as it shall
fix in this behalf, to take neasures for
renovi ng any objection which appears to it to
exi st to the said tax,
376
and if, wthin the period so fixed, such
requi renment shall not be carried into effect
to the satisfaction of t he Provinci a
CGovernment, it may, by notificationin the
official Gazette, suspend the levy of such
tax, or of such part thereof, until such-tine
as the objection there to shall be renoved.
The Provincial CGovernnent may —at  any
time, by alike notification, rescind any
such suspension.”
It is obvious that this section is of Jlinted
operation and confined to the subject it actually
deals with. It posts the continued exaction of the
i mpost, but points to the renoval of anomalies and
hardships in the details of the levy or of its
adm nistration. The existence of this provision
woul d manifestly not suffice to negative the right
of the Governnent to forbid the conti nued
i mposition of the tax altogether-such as has been
done in the present case. Section 73 cannot
therefore be construed as negati vi ng by
inmplication the right clained by the state
Government under s. 59, for it refers to and
conprehends a totally different subject-matter.
Coming now to the -construction of ss. 59-62
as thensel ves supporting theory of the exhaustion
of the power, the submssion was this. "The
general or special orders" could only restrict the
power of a municipality "to inmpose a tax". On the
schene of provisions contained in ss. 59-62 a tax
was "inposed" only once, though when inposed and
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in operation the levy and collection of such a tax
m ght be periodic and throughout the life of the
i mposition. Hence there was no scope for the
exercise of the State Government to make "any
special order" in relation to a tax after it has
once been "inposed" because the power to prescribe
conditions or restrictions by general or specia
order is with reference to the "inposition" of the

tax. | feel unable to accept this construction
The whol e foundati on
377

of the argunent is based on a denial of the
prem se that a power to inpose tax is a continuing
power. In ny judgment the "inposition" of atax is
a continuing power in the sense that so long as it
isin force, it points to the existence of and
derives vitality fromthe power of the authority
to inpose it. When the nunicipality levies the tax
in the senseof quantifying it with reference to
an ascertained -person and  thereby creating a
statutory debt payable by the tax payer, it is in
reality exercising the power to "inpose" the tax,
for it is the continued existence of the
imposition that furnishes the |legal basis for the
| evy when nmde. When the power to inpose is
wi thdrawn the inmposition falls to the ground. That
is the ratio of 'saving provisions which enable
taxes to be levied and coll ected not w t hstandi ng
the deprivation of the right to inpose taxes for
the future. In this viewit is clear that there is
no exhaustion of the State power under the opening
words of s. 59 (1).

In arriving at this construction | have also
taken into consideration the schene of the Act and
the wide powers conferred on the State Government
in the matter of control and supervision over the
nmuni ci palities powers designedto ensure, that,
subj ect of course to express statutory provision
muni ci pal adm nistration is coordinated to secure
the vital interest of the general public.

In this connection reference my be nmade to
s. 74 of the Act which reads:

"Whenever it appears to the Provincia
CGovernment that the bal ance of the municipa
fund of any Municipality is insufficient for
neeting the expendi ture i ncurred under
section 175 or for the performance of  any
duties in respect of which they shall have
been declared under section 178 to have
commtted default, the Provincial Government
may be notification require the Minicipality
to inmpose

378

within the Minicipal district, any such tax

specified in the notification as may be

i nposed under section 59 if no such tax is at

the time inposed therein, or to enhance any

exi sting tax in such manner or to such extent
as the Provincial CGovernnent considers fit,
and the Minicipality shall forthwi th proceed
to inpose or enhance in accordance with the
requi sition such tax under the provisions of
this Chapter as if a resolution of the
Muni ci pality had been passed for the purpose
under section 60:
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Provi ded that:

(a) the Provincial CGovernment  shal
t ake into consi deration any
obj ection which the Municipality or
any inhabitant of the Municipa
district may make agai nst the
i mposition or enhancenent of such
t ax,

(b) it shall not be lawful for the
Muni cipality to abandon or nodify
or to abol i sh such t ax when

i nposed, and
(c) the Provision Governnent nmay at any
tinme cancel or nodi fy any

requi sition made by it under this
section, and the levy of tax or the
enhancenent, except as to arrears
theretofore accrued due. shal

t hereupon cease or be nodified
accordingly."

CGovernnment are thus enpowered both to direct
the municipality to inmpose tax when Government
consi der the same necessary in the interest of
muni ci pal finance and administration as also to
direct the municipality to desist from continuing
the inposition when the necessity ceases. In cases
where a tax is inposed by the nunicipality by
virtue of the provisions in ss. 59-62, the
muni ci pality
379
itself could revoke the tax if the rules so
provide, for s. 47 of the Act enacts:

(1) Subject to the requirenents of
clause (a) of the proviso to section 46 every

Muni ci pal ity may, except as ot herw se

provided in clause (b) of the proviso to

section 74, at any tinme for any sufficient

reason, suspend, reduce or abol i sh any
existing tax by suspending, altering or
rescinding any rule descri bing such - tax

under the provisions of clause (1) and of the

first clause of the proviso to section 46.

(2) The provi si ons of Chapter VI
relating to the inmposition of taxes shall, so
far as nmay be, apply to the suspension
reduction or abolition of any tax and to the
suspension, alteration or rescission of any
rule prescribing a tax."

But for the opening words of s. 59(1) there is no
specific provision in the Act to enabl e Governnent
to intervene in cases where the continued |evy of
atax is contrary to public interest. | do not
consi der that any such gap was intended and in ny
judgenent the opening words in s. 59(1) are both
apt and sufficient to clothe Governnent with power
to direct by 'special order’ a nunicipality to
desist from ’'inposing’ a tax when satisfied that
public interest so requires.

The points raised regarding discrimnation
and mala fides are wthout substance and for the
reasons stated by Sarkar J. | would reject them

The appeal therefore fails and has to be
dism ssed with costs. The Wit Petition which
raises the sanme points as the appeal will also
stand di smi ssed but w thout any order as to costs.
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Appeal

di sm ssed.




