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Both these appeals arise fromthe conmmon Judgnment passed by the Hi gh
Court of Rajasthan on 24.9.1996 in D.B. Crimnal No. 353 of 1990, whereby the
acquittal of three accused persons was confirmed.  Crimnal Appeal No. 656 of
1997 is filed by the de-facto conpl ai nant and the Crimnal Appeal No. 657 of
1997 is by the State.

The respondents Raja Ram Hari Padam and Pappu @ Raj Kumar were
charged under Section 302 read with Section 114 |.P.C. .= and Sections 25 & 27 of
the Indian Arns Act. The case against these respondents is that they caused the
death of one Mota Ram son of Dana Ram at about 5.30/'p.m on 3.1.1985. PW 1
Hem Raj, the appellant in Crimnal Appeal No. 656 of 1997 preferred the First
Informati on statenment before the Police on 3.1.1985 itself at about 9.00 p.m
In the F.1. Statement, he stated that he al ongwith deceased Mbta Ram was
proceeding to their field and Mdta Ramwas wal ki ng about 15-20 steps ahead of
him The accused respondents suddenly emerged fromthe nei ghbouring field
and accused Hari Padam shouted that eneny had conme and that he had to be
finished. Thereupon Raja Ram and Pappu @Raj Kumar took out their pistols
and fired at Mota Ram On receiving the bullet injuries, Mta Ramfell on the
ground. I mrediately, Gangaj al , brother of Mta Ram and one Hans Raj cane
there and all of themtook the injured Mbta Ramin a jeep to the hospital at Sri
Ganganagar where Mdta Ram was exam ned by a doctor who declared him
dead. PW1 then cane to the Ghanudwali Police Station where he filed the
F.I. Statenent.

The police took up the investigation and held inquest over the dead body.
Two shoes were recovered fromthe place of occurrence. Bl ood sneared soi
was col |l ected and an enpty "khokha" was recovered fromthe place of incident.
The accused Raja Ramwas arrested on 13.1.1985 and at his instance, a pistol
was recovered. Pappu @Raj Kunmar was arrested on 14.1.1985 and anot her
pi stol was recovered fromhim Both the pistols along with the enpty "khokha"
were sent to Forensic Science Laboratory and Exh. 21 was subnitted by the
expert.

PW 4 conduct ed post-nortem exam nation of the dead body of deceased

Mot a Ram The deceased Mdta Ram had sustained four |acerated injuries and
there were injuries to so many internal organs. The ribs were broken, the left
si de di aphragm was punctured, the peretonium above the liver was | acerated

and the liver was punctured. The Doctor opined that the death of the deceased
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Mot a Ram occurred due to the injuries caused by firearns on the liver and
st omach.

The | earned Sessions Judge after el aborately considering the evidences
on record held that the prosecution succeeded in proving the guilt of the accused
and convicted Raja Ram and Pappu @Raj Kumar for the offence under Section
302 read with Section 34 |.P.C. Hari Padam was convicted for the offence under
Section 302 read with Section 114 |.P.C. No separate conviction and sentence
was entered agai nst the respondents by the Sessions Court for the offences
under the Arns Act. The Sessions Court relied on the evidence of PW1 to
PW 3, recovery of the pistols at the instance of the accused persons and the
report given by the Forensic Science Laboratory. The Sessions Court was of the
opi nion that prosecution had clearly proved that the accused were responsible for
causing the death of Mdita Ram

The above finding of the Sessions Court was reversed by the Hi gh Court
for the reasons recorded by the H gh Court in its judgment.

We have carefully considered the Judgnent of the Hi gh Court and in our
vi ew t he reasons gi ven by the H gh Court to reverse the conviction and sentence
are flinsy, untenable and bordering ~on perverse appreciation of evidence. The
Hi gh Court was of the opinionthat these three eyew tnesses were related to the
deceased, and as there was ennmity between the accused persons and the
deceased Mota Ram had these witnesses been present at the place of
occurrence, t he accused would have killed themalso. Evidence of PW1 to
PW 3 was thus conpl etely discarded on the ground that they were related to the
deceased and were interested witnesses and they woul d not have been present
at the scene of occurrence. It is true that PW1 Hem Raj and PW 3 Gangaj al
were related to the deceased. But the presence of PW1 at the tinme of
occurrence could not be doubted for any reason. The other two wi tnesses came
i medi ately after the occurrence. From the statenent of PW1, it is clear that
the house of the deceased Mbta Ram was cl oseby, and about 2 to 3 minutes
woul d al one be sufficient to reach the place of incident fromthe house; therefore,
it is quite possible that PW2 and PW 3 nust have cone inmediately after the
occurrence. There is no inprobability in the evidences of PW2 and PW3 who
deposed that they had seen the accused at the place of incident. These three
wi t nesses took the injured Mota Ramto the hospital 'in a jeep.

The wi tnesses were asked whether their clothes were stained with bl ood
while the injured Mbta Ram was being taken to the hospital and one of the
wi t nesses stated that his clothes were not stained with blood. This was taken as
a ground to doubt his evidence and to show that he was not at all present at the
pl ace of the incident. Deceased Mbta Ram was weari ng cl ot hes when he
sustained bullet injuries. One injury was on his stomach and the other injury was
above posterial 8th inter coastal space. There is no case that the deceased had
profuse bl eeding and even if there was bl eeding, the blood may not have been
spl ashed to stain the clothes of PW1 to PW3 especially when deceased hinsel f
was wearing clothes. Moreover, the clothes worn by these w tnesses were not
recovered by the police as it would be an irrelevant piece of evidence.  The High
Court should not have appreciated the evidence on these wong prem ses.

Anot her reason given by the High Court to acquit the accused is that the
F.I. Statenent nust not have been given at the tine and pl ace stated therein.
Two reasons have been attributed to this assunption. PWJ1 deposed that he left
the hospital at Sri Ganganagar and cane to Ghamudwal i Police Station and gave
the F.1. Statement at about 9.00 p.m This, according to the High Court is highly
i mprobable, PW1 being a close relative would not have left the dead body in the
hospi tal, whereas PW 1 deposed that nany other relatives had conme to the
hospital, thereafter, he left for the Police Station to give the F.I. Statenent. The
F.I. Statenent reached the Court on the next day at 1.30 p.m This al so was
adversely comrented upon by the High Court. W do not think that there was
any delay either in recording the F.I. Statement or sending the challan to the
Court. The absence of the nanme of the accused in the Inquest Report was al so
adversely comrented upon by High Court and it was stated that the F.|I
St at ement must have been prepared thereafter. |In the Inquest Report, there is
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no specific colum to nmention the nanes of the accused and that may be the

reason that names of the accused are not mentioned and the FIR nunmber is not

gi ven. It is pertinent to note that neither investigating officer nor the
of ficer who conducted the inquest was questioned on this aspect.

The reasons given by the High Court in reversing the conviction are not

tenable or justifiable. This is a case where the PW1 had given a convincing

evi dence as to how the incident happened and it is proved that Raja Ram and
Pappu @Raj Kumar used their pistols and injured Mota Ram It is inportant to
note that an enpty "khokha" was recovered fromthe place of the incident. The

pi stol recovered from accused Pappu @Raj Kumar and the bullet found therein
tallied with enmpty "Khokha" recovered fromthe place of occurrence. The pisto
recovered at the instance of Raja Ramwas also in working condition and the
report of the forensic |aboratory shows that the sane was used for firing. The
recovery of the bullet fromthe enpty "khokha" fromthe place of incident was not
bel i eved by the Hi gh Court for the reason that PW2 did not see that such an
article was lying there on the ground at that tinme. A strange way of appreciation
of evidence has been adopted by the High court and we are of the view that the

H gh Court flawed seriously and it caused mscarriage of justice warranting

i nterference by this Court.

Keeping in mind fully that this being an appeal against acquittal, this Court
ought to be slowin reversing the sane, we considered the evidence of the

wi tnesses and the other relevant facts of the case. W are of the view that the
prosecution successfully proved that the accused Raja Ram and Pappu @ Raj

Kumar fired bullets at Mota Ram and caused his death. As regards the

i nvol venent of Hari Padam we have serious doubts. Exhortation nade to kil
the deceased Mota Ramis attributed to himand that by itself is not a strong
evi dence to prove his conmplicity. He has to be given the benefit of doubt and we
accordingly do so. Though a charge was franed agai nst the accused persons

under Sections 25 & 27 of the Indian Arns Act, no conviction was entered

agai nst them despite recovery of weapons fromthemand the proved fact that
these weapons were used for the conmission of the offence. The evi dence on
record was not discussed in detail and no conviction was entered agai nst them
for that offence. So we do not want to express any opinion on that count.

In the result, accused Rajja Ram and Pappu @ Raj Kumar are convicted
for the of fence under Section 302 read with Section 34/|.P.C. and each of themis
sentenced to undergo inprisonment for life. The accused Hari Padamis
acquitted of all the charges framed against him The accused Raja Ram and
Pappu @Raj Kumar are directed to surrender to their bail bonds to serve out
their sentence. On their failure to surrender within two weeks, the Additiona
Sessions Court, Sri Ganganagar shall take further steps in the matter.

The appeal s are di sposed of accordingly.




