http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 10

PETI TI ONER
THAKUR RAM

Vs.

RESPONDENT:
THE STATE OF BI HAR

DATE OF JUDGVENT:
26/ 11/ 1965

BENCH

MUDHOLKAR, J.R

BENCH

MUDHOLKAR, J. R
BACHAWAT, R S.
SATYANARAYANARAJU, P.

Cl TATI ON
1966 AIR 911 1966 SCR (2) 740
Cl TATOR | NFO
R 1975 SC 146 - (8)

ACT:

Code of Crimnal Procedure 1898 (‘Act 5 of 1898), s.
437-Powers of Sessions Judge to order conmittal in the
absence of express order of discharge by Magistrate.

HEADNOTE

The accused were charged under-s. 392, Indian Pena
Code in the Court of a Magistrate.. The prosecution failed
inits attenpt to have the procedure under Ch. XViIl, Code
of Crimnal Procedure adopted. After 15 nonths, the

prosecution made an application to the Magistrate to frane a
charge wunder s. 386 or s. 387 Indian Penal Code (which are
exclusively triable by a Court of Sessions) and to ‘conmmt
the accused to the Court of Sessions, which was refused.
Thereafter a second application was made for commtting the
case to the Court of Sessions. This, too, was rejected by
the Magi strat e. | mredi ately thereafter, one of t he
informants, filed a revision which the Sessions Judge
al  owed being of the view that the fram ng of charges ~under
s. 386 or 387, |.P.C. could not be ruled out altogether and
directed the Magistrate to conmt the accused tothe Court
of Sessions. The appellants preferred revision to the Hi gh

Court, cont endi ng that the Sessions Judge had no
jurisdiction to pass an order for conmtnent as there was no
order of discharge by the Mgistrate. The High Court

rejected the revision application

In appeal to this Court

HELD : There is nothing in the | anguage of s. 437 of the
Code of Crimnal Procedure fromwhich it could be said that
this power is not exercisable during the pendency of a tria
before a Magistrate or that this power can be exercised only
where Magistrate had made an express order of discharge.
The provisions of the Code indicate that an express order
of discharge is contenplated only in a case where a
Magi strate cones to the conclusion that the act alleged
agai nst the accused does not ampunt to any offence at al
and, therefore, no question of trying himeither hinself or
by another court arises. Were on a certain set of facts
the accused is alleged by the prosecution to have conmitted
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an offence exclusively triable by a Court of Sessions but
the Magistrate is of the opinion that the offence disclosed
is only an of fence which he is hinself conpetent to try and
ei ther acquits or convicts himthere is an end of the matter
in so far as the very set of acts are concerned. The facts
may disclose really a very grave offence such as, say, one
under S. 302 |.P.C. but the Magistrate thinks that the
offence falls wunder s. 304A which he can try and after
trying the accused either convicts or acquits him In
either case the result would be that the appropriate court
will be prevented fromtrying the accused for the grave:
of fence which those very facts disclose. It is to obviate
such a consequence and to prevent inferior courts from
clutching at jurisdiction that the provisions of s. 437,
Crimnal Procedure Code have been enacted. [747 C, F;, 748 Q

Nahar Singh v. State, I.L.R (1952) 2 All. 152, Sri
Dul ap Singh Ors. v. State through Sri Harnandan Singh A l.R
1954 AI'l. 163 ~and Sanbhu Charan Mandal v. the State 60
C.WN. 708, disapproved.

741

In re: Nalla Baligadu, A T.R 1953 Mad. 801, Rambal am
Pd. Singh v. State of Bihar, AIl.R 1960 Patna 507,
Kri shnareddi v. Subbamm, | L.R 24 Mad. 136 Shanbhooram v.
Enmperor, A 1.R 1935 Sind 221, Sultan Al; v. Emperor, A Il.R
1934 Lahore 164 /'andIn re Valturu Narayan Reddy & Os.
A.l.R 1955 Andhra 48., approved.
Yunus Shai kh v. The State, A |.R 1953 Cal.567 distinguished.

The provisions of s. 437, however, do not make it
obligatory upon a Sessions Judge or a District Mgistrate to
or der conmmitment in every case where an offence is
exclusively triable by a Court of Sessions. The |law gives a
di scretion to the revising authority and that di scretion has
to be exercised judicially. [750 B

Considering the delay in moving the Sessions Judge,

the terrible harassnent that the accused would be called
upon to face if the Magistrate wereto commt themfor trial
by a Court of Sessions now, and further that it was a
private party who had no locus standi that went up in
revi sion before the Sessions judge after the |ast attenpt by
the prosecution had failed, it was injudicious for the
Sessi ons Judge to order the commitment of the accused, [150
F-H 751 B-(

JUDGVENT:

CRIM NAL APPELLATE JURISDICTION: Crim nal Appeal s
Nos. 165- 168 of 1962.

Appeal s by special |eave fromthe judgnent. and  order
dated August 25, 1962 of the Patna High Court in Crimina
Revi si ons Nos. 527 to 530 of 1962.

Nuruddi n Ahmad and U. P. Singh, for the appellants.

S. P. Varma and R N. Sachthey, for the respondents.

The Judgrment of the Court was delivered by

Mudhol kar, J. This judgrment will also govern Crl.
As. No. 166 of 1962, 167 of 1962 and 168 of 1962. A comon
guestion arises in these appeals froma judgnment of the
Patna High Court dismissing four revision applications
preferred before it by four sets of appellants in the
appeals before us. Counsel on both the sides agree that
since the relevant facts of all the proceedings are simlar
and the question of law arising fromthemis the sane it
will be sufficient to refer to the facts of Case No. TR
320/ 60.

Four informations were | odged at the police station,
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Ghora Saha on April 14, 1960 by different persons against
the different appellants in these cases and a simlar
i nformati on was | odged agai nst sone of the appellants by one
Mali Ram In all these cases the allegations nmade by the
informants were that each set of the accused persons arned
with deadly weapons went to the shops of the various
i nformants, demanded from themlarge suns of nobney and
threatened themwi th death if they failed to pay the anpunts
demanded by them The informations also stated that

742

some of these persons paid part of the noney and were given
time to pay the bal ance while sone agreed to pay the ampunts
demanded. Upon informations given by these persons of fences
under s. 392, Indian Penal Code, were registered by the
station officer and after investigation five challans were
| odged by him in the court of Mgistrate. First Cass at

Mot i hari . One of the cases ended in an acquittal but we
have not been informed of the date of the judgnent in that
case. ' In/the-other four cases trial had cone to a close in

that all the prosecution wtnesses and the defence wi tnesses
had been _examined and the cases  had been closed for
j udgrent .

In the case against the appellants in Cl. A 165 of
1962 the challan was presented on Cctober 27, 1960. The
order sheet of that date reads as foll ows:
Dat e of order O der with the Ofice action
S. No. or proceeding si gnature of taken with

the Court date

1.27-10-1960

Al the 4 accused are present Heard

both sides. It is argued on behalf of the
prosecution that it is a fit case for adopting
procedure wunder Chapter XVII1 C. P. C. and
also that the entire occurrence relates to
of fences conmtted on 4 dates so that all of
them cannot be dealt with in a single case.
Di scussed | aw poi nt

“"Charge u/s 302, |.P.C. franed against
accused Thakur Ram and Jagarnath Pd. and
explained to them They plead not guilty.
This case will constitute an independent case.
As for the other parts of the al l'.eged
occurrence accused Jagarnath, Kanal Ram and
Bansi Rain are charged separately u/s 384,
I.P.C. and further accused ~Thakur Ram u/s
384/ 109, I.P.C and explained to the
respective accused. They plead not guilty.
These charges relating to three incidents on 3
dates will constitute a separate single case
Start separate order sheet for both. Sunmons
P.W for 26-10-60 and 27-11-60.
Accused as before.

Sd/ o

Nat h" .

The trial dragged on for nearly 15 nonths and then the
prosecution nade an application to the court for framng a
char ge
743
under S. 386 or s. 387, Indian Penal Code and for conmitting
the case to a court of Sessions. This was disposed of by
the |earned Magistrate on January 25, 1962. The rel evant
portion of his order sheet of that date reads thus

"Accused absent. A petition for their representation
u/'s 540-A, O P.C. is filed. Alowed. No reference book is
produced. Persued the record. The prosecution has pressed
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to refer the case to the Court of Sessions u/s 386 or 387
I.P.C. On close scrutiny | find that the robbery defined
inside 390 |.P.C. fully cover the ingredients pointed out
and asked by the prosecution side. The case has entered in

the defence stage. , This point was not introduced ever
before. The charge was framed u/s 392, |.P.C. after hearing
the parties. Although it may be referred to the superior
court at any stage, | find no reason to do so.

Put up on 28-2-62. Al accused to appear with D W
without fail. Accused as before."

On February 28, 1962 the prosecution noved a petition
for stay of proceedings on the ground that it wanted to
prefer an application for revision of the order of January
25, 1962. Stay was refused and the case was proceeded with.
On March 17, 1962 the defence case was closed and the case
was fixed for March 29, 1962 for argunents. On that date a
second application was nmade for committing the case to a
court of Sessions. 1t would appear fromthe order sheet of
March 29, 1962 that the Magistrate heard the parties and
ordered the case to be put up on the next day, that is March
30, 1962.  On this day the Magistrate passed an order to the
foll owi ng effect

"30-3-62-Al the 2 accused per sons are
present. Havi ng carefully gone through the
| aw /points and section 236 C.P.C. I do not

find that it is a case exclusively comng u/s

386 or 387 |I.P.C. Hence the prosecution prayer

is rejected.”
I mredi ately thereafter a revision application was preferred,
not by the prosecution, but by Sagarmal, an informant in one
of the other three cases. The Sessions -Judge, - Chanparan,
after briefly reciting the facts and reasons on which the
order of the trying Magistrate was founded, di sposed of the
revision application in the foll owing words:

. L5
"The cases are of very serious nature and the fram ng of
charges under sections 386 or 387, |I.P.C. can-
744

not be rul ed out altogether. Consequently, |
direct that each of these cases should be
tried by a Court of Session. The | earned
Magi strate will conmt the accused persons for
trial accordingly. The applications are thus
al | owed. "
An application for revision was preferred by the  appellants
before the High Court and the main ground urged on their
behal f was that the Sessions Judge had no jurisdiction to
pass an order for conmtnment as there was no order of
di scharge by the Magistrate. There is conflict of authority
on the question whether under S. 437, O.P.C. a Sessions
Judge can, in the absence of an express order of discharge,
direct commtnment of a caseto it while the trial is
proceeding before a Magistrate in respect of offences not
exclusively triable by a Court of Sessions. After referring
to sonme decisions and relying upon two decisions of the
Al | ahabad High Court the | earned Judge who di sposed of the
revi sion application observed as foll ows
"As | have already indicated, in the
instant cases, the trial Magistrate, after
hearing the parties, refused to frame a charge
for the nmajor offence under section 386 or S.
387 of the Indian Penal Code. The refusal by
the Magistrate to frane a charge under section
386 or 387 of the Indian Penal Code was a
final order and it amounted to an order of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 10

di scharge of the accused of the offence under
those sections. That being the position, the
| earned Sessions Judge had full jurisdiction
to order for commitnent."
The | earned Judge further observed
"Wthout expressing any opinion on the
nmerits of the four cases, | would state, that,
on the naterials on record, the Sessions Judge
was not unjustified in passing the inpugned
order for commtnment of the accused in the
four cases. The order of the Magistrate
refusing to frame a charge under section 386
or S. 387 of the Indian Penal Code, which
amounted to an order of the inplied discharge
of the accused, was inproper in all the four
cases."
and di sm ssed the revision applications.
Am applicationwas made for a certificate of fitness

to appeal to this Court. That was rejected and the
appel | ant's ‘have come here by special | eave.
745

The anbit of the powers of the Sessions Judge under s.
437, C. P.C. has been considered by a Full Bench of the
Al | ahabad High Court in-Nahar Singh v. State(1l). In that
case it was held that the powers conferred by that section
are exercisable only in a case where a Magistrate by an
express order discharges an accused person in respect of an
of fence exclusively' triable by a court of Sessions. The
| earned Judges constituting the Full Bench have taken the
view that in the light of certain provisions of the Code to
which they adverted, the failure of or refusal by a
Magi strate to commit an accused person for trial by a court
of Sessions does not anpbunt to an inplied discharge of the
accused person so as to attract the power of the Sessions
Judge wunder s. 437, Cr.P.C. . todirect the Magistrate to
conmmit the accused person for trial by a court of Sessions
on the ground that the offence is exclusively triable by a
Court of Sessions. The Full « Bench decision ‘has' been
followed in Sri Dulap Singh & ors. . v. State through Sri
Harnandan Singh(2). Before us reliance is also placed on
behal f of the appellants on the decision in Yunus Shai kh v.
The State(3). That decision, however, —is of little
assistance to them because the ground on which the Hi gh
Court set aside the order of the Sessions Judge is not that
he had no jurisdiction to nmake it under S. 437, C.P.C. but
that the action of the Magistrate in not franming a charge
under s. 366 of the Indian Penal Code but framing a charge
only wunder s. 498, T.P.C did not, in the light of the
material before him anmount to an inproper discharge of  the
accused in respect of an offence triable by a Court of
Sessi ons. The view taken by the Allahabad Hi gh Court has
been accepted as correct in Sanbhu Charan Mandal 'v. The
State(4 ) . On the other hand a Full Bench of the ' Madras
Hi gh Court has held in in re Nalla Baligadu(5) that where
under s. 209(1) a Magistrate finds that there are not
sufficient grounds for conmitting the accused for trial and
directs such person to be tried before hinself or sone other
Magi strate, the revisional powers under s. 437, Cr.P.C. can
be exercised before the conclusion of the trial before such
Magi strate. The | earned Judges expressly dissented fromthe
view taken by the Full Bench of the, Allahabad H gh Court.
This decision has been followed in, Ranbalam Pd. Singh v.
State of Bihar(6). Qher decisions which take the sanme view
as the Madras High Court are : Krishnaredd
(1) I.L.R [1952] 2 All. 152.
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(3) AIl.R 1953 Cal. 567.
(5 A l.R 1953 Mad. 801.
(2) AIl.R 1954 AIl. 163.
(4) 60 CWN. 708.
(6) A 1.R 1960 Patna 507.
746
v. Subbamma(1l); Shanbhooram v. Enperor(2); Sultan Ali .
Enperor(-'); and in re Valluru Narayana Reddy & ors. (4 ) .
In order to decide the question which has been raised
before us it would be desirable to bear in mind the rel evant
provisions of the Code of Crimnal Procedure. Section 207
provides that in every inquiry before a Magi strate where the
case is triable exclusively by a Court of Sessions or High
Court, or, which in the opinion of the Magistrate, ought to
be tried by such Court, ‘the Magistrate nmust in any
proceeding instituted on a police report, follow the
procedure specified in s. 207-A Under S. 207-A the
Magi strate, after perusing the police report forwarded under
S. 173, 'has to fix a date for hearing and require the
production ~of the accused on that date. He has also the
power to- _conpel the attendance of such wtnesses or the
production of any docurment or thing on that date if an
application is nmade in that behalf by the officer conducting
the prosecution. On the date of hearing the Magistrate,
after satisfying 'hinself that copies of the docunents
referred to in s. 173 have been furnished, has to proceed to
take the evidence, of such persons, if any, as are produced
as witnesses to the actual commission of the offence. After
the exam nation of those witnesses and after ~ their cross-
exam nation by the accused the Magistrate may, if he thinks
it necessary so to do in theinterest of justice, take the
evi dence of any one or nore of the other w tnesses for the
prosecuti on. He has then to exam ne the accused for the
purpose of enabling him to explain the ci rcumnst ances
appearing in the evidence against himand hear both the
proseeution as well as the accused. ~If at that stage he is
of opinion that no round for commtting the accused for
trial exists, the Mgistrate can, after recording his

reasons, discharge the accused. |[If, however, it appears to
the Magistrate that such person should be tried by hinself
or some other Magistrate he nust proceed accordingly. Thi's

contingency wll arise if the Magistrate forms an opinion
that no case exclusively triable by a Court of Sessions is
di scl osed but a | ess serious offence which it is within -the

conpetence of the Magistrate to try is disclosed. |In  that
case he has to proceed to try the accused hinmself —or send
him for trial before another Magistrate. VWher e t he

Magi strate is of opinion that the accused | should be
conmmitted for trial he has to frame a charge and declare
with what offence the accused should be charged. Wth the
remai ning provisions of s, 207-A we are not concerned. It
wi Il thus be seen that where the police report suggests the
conmi ssion of an offence which is exclusively triable by a
Cour t

(1) l.L.R 24 Mad. 136.

(3) A 1.R 1934 Lahore 164.

(2) A l.R 1935 Sind 221

(4) A 1.R 1955 Andhra 48.

747

of Sessions, the Mgistrate can neverthel ess proceed to try
the accused for an offence which is triable by himif he is
of the view that no of fence exclusively triable by a Court
of Sessions is disclosed. Simlarly, even in a case where
an offence is triable both by a Magistrate and a Court of
Sessi ons, t he Magi strate is of the view that t he
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circunstances do not warrant a trial by a Court of Sessions
he can proceed with the trial of the accused for that
of fence hinmself. Section 347 which occurs in chapter XXV
headed "General provisions as to Inquiries and Trials"
enpowers a Magistrate to commit a person for trial by a
Court of Sessions if in the course of the trial before him
and before signing the judgnent it appears to him at any
stage of the proceeding that the case ought to be so tried.
These provisions would thus indicate that an express order
of discharge is contenplated only in a case where a
Magi strate comes to the conclusion that the act alleged
agai nst the accused does not ampunt to any offence at al
and, therefore, no question of trying himeither hinself or
by any. other court arises. They also show that where an
accused person is beingtried before a Magistrate in respect
of an offence triable by that Magistrate it appears to the
Magi strate that the act of the accused anounts to an of fence
which s triable either exclusively or concurrently by a
Court |of 'Sessions he has the power to order his committal.
Thi s power, however, has to be exercised only before signing
the judgnent. It cannot obviously be exercised thereafter
because of the provisions of 'S. 403(1) which bar the tria
of the person again not only for the same offence but also
for any other offence based on the sane facts. It would
follow fromthis that where on a certain state of facts the
accused is alleged by the prosecution to have comrittee an
of fence exclusively triable by a Court of Sessions but the
Magi strate is of the opinion that the offence disclosed is
only an offence which he is hinmself conpetent to try and
either acquits or convicts himthere is an end of the matter
in so far as the very set of facts are concerned. The facts
may disclose really a very grave offence such as, say, one
under s. 302, |I.P.C. but the Magistrate thinks that the
offence falls wunder S. 304-A which he can try and  after
trying the accused either convicts or acquits him In
either case the result would be that the appropriate court
will be prevented fromtrying the accused for the grave
of fence which those very facts disclose. It is to obviate
such a consequence and to prevent. inferior courts from
clutching at jurisdiction that the provisions of s. 437,
Cr.P.C. have been enacted. To say that they can be availed
of only where an express order of discharge is nmade by a
Magi strate despite the wide | anguage used in s. 437 would
have

748
the result of rendering those provisions inapplicable to the
very class of cases for which they were intended.: VWen a

case i s brought before a Magistrate in respect of an of fence
exclusively or appropriately triable by a Court of Sessions
what the Magistrate has to be satisfied about is whether the
materi al placed before himnmakes out an of fence which can be
tried only by the Court of Sessions or can be appropriately
tried by that Court or whether it nakes out an offence which
he <can try or whether it does not make out any offence  at
all. In Rangopal Ganpatrai v. State of Bonbay(1l) this Court
has poi nted out
“In each case, therefore the Magi strate
holding the prelimnary inquiry, has to be
satisfied that a prima facie case is made out
agai nst the accused by the evidence of
witnesses entitled to a reasonable degree of
credit and unless he is so satisfied, he is
not to commit."
It has, however, also to be borne in mnd that the ultimte
duty of weighing the evidence is cast on the court which has
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the jurisdiction to try an accused person. Thus, where two
views are possible about the evidence in a case before the
Magi strate, it would not be for himto evaluate the evidence
and strike a balance before deciding whether or not to
conmit the case to a Court of Sessions. If, instead of
conmitting the case to a Court of Sessions, he proceeds to
try the accused upon the view that the evidence found
acceptable by himonly a m nor offence is nmade out for which
no conmmitment is required he woul d obviously be neking an
encroachment on the jurisdiction of the appropriate court.
This may lead to niscarriage of justice and the only way to
prevent it would be by a superior court stepping in and
exercising its revisional jurisdiction under s. 437 Cr

P. C

There is nothing in the | anguage of S. 437 from which it
could be said that this power is not exercisable during the
pendency of a trial before a Magistrate or that this power
can be exercised only where the Magistrate has nmade an
express order of discharge. Express orders of discharge are
not required to be passed by the Court in cases where, upon
the sane facts, it is possible to say that though no of fence
exclusively or appropriately triable by a Court of Sessions
Judge is nmade out, an offence triable by a Magistrate is
nevert hel ess made out. ~ One of the reasons given by the
Al | ahabad High Court in support of the view taken by it is
that a Magistrate has power even during the course of the
trial to commit the accused to a Court of Sessions and that
to inply a discharge fromhis onmission to conmiit or refusa

to conmmt

(1) [1958] S.C. R 618.

749
woul d not be consistent wth the ~existence of t he
Magi strate’s power to order conmitnent at any tine. That

does not, however, seemto be a good “enough ground for
coming to this conclusion. The power to conmit at any stage
is exercisable by virtue of the express provisions of S. 347
or S. 236 and a previous discharge of an accused froma case
triable by a Court of Sessions would not render the / power
unexerci sabl e thereafter. Moreover, even if ~an express
order of discharge is made by a Magistrate in respect of an
of fence exclusively triable by a Court of Sessions but a
trial on the sane facts for a mnor offence is proceeded
with the Mgistrate has undoubtedly power to order his
conmtrment in respect of the very offence regarding which

he has passed an order of discharge provided of course the

material before him justifies such a course. There is
nothing in s. 347 which precludes him from doi ngthis. It
will, therefore, be not right to say that the power
conferred by s. 437 is exercisable only in respect of
express orders of discharge. In this context it wll be

rel evant to quote the foll ow ng passage fromthe judgnent of
the Full Bench of the Madras Hi gh Court in Krishna 'Reddy’s
case(1)

"I do not think that the order of the Sessions Judge was
one which he had no jurisdiction to nmake. In ny view the
deci sion of the Magistrate nmust be taken to be not only one
of acquittal of an offence punishable under section 379,
Indian Penal Code, but one of discharge so far as the
all eged offence wunder section 477, Indian Penal Code is

concer ned. The conpl ai nt agai nst the accused was that he
conmmtted an offence punishable under section 477, Indian
Penal Code. Such offence is triable exclusively by the

Court of Sessions. The Magistrate could neither acquit nor
convi ct himof such offence. He was bound either to commit
him to the Sessions Court or to discharge him He did not
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conmmit him The only alternative was to discharge him and
that, | take it, is what the Magistrate really did do. It
i s not suggested that the charge under section 477 is stil
pendi ng before the Magistrate. 1t has been di sposed of, and
the only question is as to what the disposal has been.It
seens to ne that the accused has been discharged so far as
the charge under section 477 is concerned. The Magistrate’'s
order, if stated fully,should have been '| discharge him as
regards the offence punishable under section 477, and
acquit himas regards the offence punishable under section
379."

(1) L.L.R 24 Mad. 136.

750
We agree and are, therefore;, of the view that the H gh Court
was right in holding that the Sessions Judge had

jurisdiction to make an order directing the Mgistrate to
commt the case for trial by a Court of Sessions.

The  provisions of S. 437, however, do not nake it
obligatory upon a Sessions Judge or a District Magistrate to
or der conmtrment in every case where an offence is
exclusively triable by a Court of Sessions. The |aw gives a
di scretion to the revising authority and that discretion has
to be exercised judicially.” One of the factors which has to
be considered in this case is whether the intervention of
the revising authority was sought by the prosecution at an

early stage. It would be seen that an attenpt to have the
case committed failed right in the beginning and was
repeated not earlier than 15 nonths fromthat date. The
second att enpt also failed. Instead of filing an

application for revision against the order of the Magistrate
refusing to pass an order of conmtnment the  prosecution
chose to nake a second application uponthe sane facts. It
may be that successive applications for such a purpose are
not barred but where a later application is based on the
same facts as the earlier one the Mugistrate would be
justified in refusing it. Were the Magistrate has acted in
this way the revisional court ought not to wth propriety
interfere wunless there are strong grounds to  justify
i nterference. Wiile rejecting the application on January
25, 1962 the ground given by the | earned Judge was that the
case had already entered the defence stage and the attenpt
to have the commttal was very belated. Matters - had
advanced still further when a third attenpt failed on~ March
30, 1962. By that date not only had the defence been cl osed
and argunents heard, but the case was actually closed for
j udgrent . It would be a terrible harassnent to t he
appel l ants now to be called upon to face a fresh trial right
from the beginning which would certainly be the result if
the Magistrate were to commt the appellants for trial” by a
Court of Sessions now It is further noteworthy that /after
the last attenpt failed it was not the prosecution which
went up in revision before the Sessions Judge but the

informants and, as pointed out earlier, in the mtter
concerning the appellants before us it was not even the
i nformant Shyam Lall but one Sagarmal, the infornmant _in
another case who preferred a revision application. In a
case which has proceeded on a police report a private party
has really no locus standi. No doubt, the terns of S. 435

under which the jurisdiction of the | earned Sessions Judge
was invoked are very wi de and he could even have taken up

the matter suo notu. It would, however, not be irrelevant
to bear in mnd the fact that the court’s
751

jurisdiction was invoked by a private party. The crinina
law is not to be used as an instrument of weaking private
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vengeance by an aggrieved party against the person who,
according to that party, had caused injury to it. Barring a
few exceptions, in crimnal matters the party who is treated
as the aggrieved party is the State which is the custodian
of the social interests of the conmunity at large and so it

is for the State to take all the steps necessary for
bringing the person who has acted against the socia
interests of the comunity to book. In our opinion it was

injudicious for the |earned Sessions Judge to order the
comm tment of the appellants particularly so without giving
any thought to the aspects of the matter to which we have
advert ed. Even the H . gh Court has cone to no positive
concl usi on about the propriety of the direction made by the
Sessions Judge and has nerely said that the Sessions Judge
was not unjustified in nmaking the order which he made in
each of the applications. For all these reasons we allow
the appeals, quash the orders of the Sessions Judge as
affirmed by the H gh Court and direct that the trials of
each of the appellants shall proceed before the Magistrate
according to law fromthe stages at which they were on the
date on which the stay order becane operative.

Appeal s al | owed.
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