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ACT:

Def ence of India  Rules, 1962, r. 126AA(1) and (4)-
Notification wunder sub. r. (1)-Wen can be challenged-
Notification wunder /sub. r. (4)-If could be issued on the
subj ecti ve sati sfaction of CGovernnent-Procedure to be
followed-1f notification could be nade retrospective.

Under r. 126AA of the Defence of India Rules, 1962, the
Central or State Government - may notify _enploynments and
regul ate wages and ot her conditions of service of persons
engaged in such notified enploynments, for securing public
saf ety and mai ntenance of supplies and services necessary to
the life of the community.

HEADNOTE:

On 26th Septenber, 1964, the Governor of Assam notified
under r. 126AA(1) a | arge nunber of employnents as he was of
opinion that they were essential for securing the public
safety and for maintaining Supplies and services necessary
tothe life of the community, and under In (4) or der ed
paynment of rupees ten per nensem as ad hoc cost of [living
all owance to certain workers in the notified enploynents.
On 4th Novenber, 1964, he issued another notification under
sub r. (4) by which he ordered paynment of 38.46 paise as ad
hoc cost of living allowance per day to persons engaged on
daily wages in the notified enploynents. The t wo
notifications wunder sub. r. (4) were issued to see that
there was a contented | abour force during emergency.. Though
the second notification was dated Novenber 4, 1964, the
Labour Departnent of the State Government advi sed one of the
respondents to pay the ampunt retrospectively from Septenber
26, 1964.

The respondents challenged the wvalidity of the three
notifications by wit petitions in the Hi gh Court. The Hi gh
Court held -that

(i) The notification under r. 126AA(1) was mala fide in | aw
and shoul d be struck down, because, the conditions precedent
to the exercise of the power conferred by the rule, nanely,
that the Governor should formthe necessary opinion had not
been satisfied since; (a) both the purposes, nanely public
safety and nmaintenance of supplies and services, were
nment i oned as the basis of the notification wi t hout
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i ndi cating which of the two purposes led the State
CGovernment to issue the notification; (b) a | arge nunber of
enpl oynments were included in one notification; and (c) the
counter-affidavit of the State Governnent stated that the
notification was issued for purposes of "defence" also
though. the notification itself did not nmention "defence",
thus showi ng that the Governor had not applied his m nd

(ii) The two notifications under r. 126AA(4) were also nala
fide in law and should be struck down because; (a) it was
not stated in the notifications nor was it shown how the
fixation of wages in the enploynents was necessary for the
purpose of securing public safety and for naintaining
supplies and services necessary to the life of the comunity
and (b) the notifications replaced proceedings under the
M ni mum Wages Act which were taken in -respect of some of
the notified enpl oynents.

491

In appeal to this Court,

HELD: (i) The notification under r. 126AA(1) should be
upheld with respect to all enploynents except veneer mlls.
[501 G

A notification wunder r. 126AA(1) could be issued on the
subj ective satisfaction of the Central or State Governnent
as to the various purposes nentioned in the sub-:rule, which
include securing public safety and nmai ntenance of supplies
and services necessary to the life of the comunity. That
opi ni on could not be challenged in Court unless it was shown
to be mala fide, or that no reasonable person could come to
that conclusion with respect to the enploynments specified in
the notification. [499 D, F]

(a) The fact that the notification gave both purposes for
its issue did not show that the Governor did not apply his
mnd to the conditions. Wen the Governor said that the
enpl oyments were included in the notification for two
pur poses, he obviously held the opinion that the enploynments
were essential far both purposes, and, it was not necessary
for himto specify which of the enploynents were essentia
for one purpose and which were essential for the  other
pur pose. Where certain enpl oynents are essential for the
mai nt enance of supplies and services necessary to the life
of the comunity, the Governor may very well cone to the
conclusion that those enploynents are also necessary  for
securing public safety, for, if supplies and services
necessary to the life of the community are not naintained,
there may be danger to public safety. [498 CE, 500 E-F]

(b) There is nothing inr. 126AA(1) which prevents a
notification frombeing issued with -respect to any numnber
of employnments, and the nmere fact that a notification
included within it a large nunber of enploynments is no
ground for holding that the Governor did not apply his’'’ mnd
to the conditions. [498 B-(C

(c) As regards the word "defence", it «crept into the
counter-affidavit mechanically in reply to the petitioners’
contention wusing that word in sone of the wit petitions.
But that should not have led the Hgh Court to the
conclusion that the Governnment had no clear conception of
its powers, for, the High Court had only to see whether the
conditions were conplied with at the time of the issue of
the notification. [499 B-(

As regards veneer mlls which carried on the process of
havi ng finer wood on inferior wood for purposes of
beautifying furniture, it cannot be said by any ’'reasonable
person to be essential for the nmaintenance of supplies and
services necessary to the life of the community and for
securing public safety. This Court could therefore strike
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down the notification with respect to veneer mlls treating
the notification as so many single notifications each
relating to. an enploynment, rolled into one. [501 A-C

(ii) The reasons given by the H gh Court for striking down
the two notifications wunder sub-r. (4) were erroneous,
because : (a) It was not necessary to recite in the
notification wunder sub-r. (4) that action was being taken
for the purpose of securing public safety and for nain-
taining supplies and services necessary to the life of the
conmuni ty. Nor does the sub-rule require t hat t he
notification should show that the two purposes would in fact
be achi eved by the provision made thereunder. [502 D E]

(b) The power under the sub-rule is not for fixation of
m ni mum wages, but to regulate wages and is anal ogous to the
power of industrial tribunals. Therefore, the fact that
there is provision in the MnimmWges Act for fixation of
m ni mum wages was no ground for holding that the power
exerci sed under sub-r.”  (4) was col ourable. [502 F]

492

The two " notifications should however be struck down,
because, before the Governnent exerci ses the power under
sub-rule (4), it should consult the interests concerned, as
the order is not to be passed nerely on the subjective
satisfaction of the Governnment, even when there was an ener-
gency. [506 A-B]

Whet her the power under a particular provision has to be
exerci sed purely. on the subjective -satisfaction of
CGovernment or other authority or has to be exerci sed subject
to some objective tests depends-upon a nunmber of factors.
The |anguage of the Provisions the nature of the power
conferred and the purpose for which it has been conferred,
the circunstances and the manner of the exercise of  power,
what things are affected by such exercise and how, and ot her
rel evant factors in the context of the particular provision
may have to be considered in this behalf. The intention of
the legislature is primarily to be gathered from the
| anguage used and where the language used is plain and
unanbi guous, effect nust be given to it and there i's nothing
nore to be said. But when the |language is not clear al
these factors rmust be weighed to arrive at the final con-
clusion. [504 E-H]

The power under sub-r. (4) is of a far-reaching nature  and
not only deals with wages but also with other conditions of
service, and, in an energency may practically supersede al

i ndustrial adjudication. It is unlikely ~that ~ such™ wide
powers were conferred on the Government to be exercised
purely on its subjective satisfaction wi t hout even

consulting the interests concerned, specially, when the
| anguage of the sub-rule is not plain and unanbi guous
i ndicating that the power could be so exercised. The power,
no doubt, was intended to be exercised in an emergency and

deci sions may have to be taken quickly and delay should be
avoi ded,; even so, the CGovernnent should evolve sorme
procedure by which there would be sone kind of collection of
data with the help of the interests concerned and sonme kind

of hearing or conference. The consultation should be
enpl oyment by enpl oynent, for, it may be that the needs of
every enpl oyment may not be the sane. In the present case,

there was sone indication that the notifications were not
issued arbitrarily but on the basis of a report submitted by
a sub-commttee consisting of Governnent officials and
representatives of the enployers and enpl oyees; but it was
not a consultation enploynment by enploynent, and therefore,
the consultation fell short of the |l egal -requirenments. [505
D-H, 506 D-H 507 F]
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Kumaon Mbtor Omners’ Union Ltd. v. The State of U P. [1966]
2 S.C.R 121, distinguished.

Further, as regards the second notification under r.
126AA(4) the CGovernnent could not and did not make it with
retrospective effect; and the Labour Department was in error
in witing to one of the respondent mlls to make the
paynments retrospectively. [502A-B]

JUDGVENT:
ClVIL APPELLATE JURISDICTION. Civil Appeals Nos. 2114 to
2134 of 1966.
Appeal s fromthe judgnent and order dated March 25, 1966 of
the Assam and Nagal and Hi gh Court in Civil Rule Nos. 104,
105, 147, 149, 150, 169, 170, 174, 175, 205, 206, 207, 237,
238, 246, 258, 259, 262, 263, 264 and 265 of 1965
respectively.
Pur shottam Tricundas and Naunit Lal, for the appellants (in
C. As. " Nos: 2114-2120 of 1960).
493
Naunit Lal, for the appellants (in C. As. Nos. 2121-2117 of
1966) .
H. R CGokhal e, Hareshwar Goswam , K. " 'RaJendra Chaudhury
and K. R Chaudhuri for respondent No. 1 (in C  As. Nos.
21142117 of 1966).
Vi neet Kumar, for respondent No. 3 (in C. As.. Nos. 2114 to
2120 of 1966).
. M Oberoi, S. K ‘Mehta and K L. Mehta, for respondent
No. 1 (in C A No. 2118 of 1966).
Bi shan Narain, Bhuvanesh Kumari, O C. Mathur, for res-
pondent No. 1 (in C. As. Nos. 2119 and 2120 of 1966).

The Judgnent of the Court was delivered by
Wanchoo, J. These are twenty-one appeals on certificates

granted by the H gh Court of Assam and Nagal and and wi || be
dealt wth together as they rai se commopn questi ons. Fact s
necessary for present purposes nmay be briefly narrated. On

Sept enber 26, 1964, the Governor of Assam i'ssued a
notification under r. 126-AA of the Defence of India 'Rules,
1962 (hereinafter referred to as the Rules). By this
notification he applied r. 126-AA to a |arge nunber of
enpl oynmrents as he was of opinion that the enploynments
notified were essential "for securing the public safety and
for maintaining supplies and services necessary to the life
of comunity". On the sanme day another notification was
i ssued under sub-r. (4) of r. 126-AA By this
notification, the Governor ordered payment of ad hoc cost of
living allowance of Rs. 100/per nensem to all workers
drawing pay upto Rs. 400/- per nensem engaged in the
enpl oynments notified for purposes of sub-r. (1) of r. 126-
AA. Anot her notification was also issued on Novenber 4,
1964 under sub-r. (4) by which the Governor ordered paynent
of ad hoc cost of living all owance of 34.46 pai sas per day
to all persons engaged on daily wage basis in the
enpl oynments which had been notified on Septenber 26, 1964
for the purpose of r. 126-AA(1).

The validity of these three notifications was challenged by
wit petitions before the Hi gh Court by the respondents on
various grounds. It was first urged that r. 126-AA was a
case of excessive del egation and was therefore ultra vires.
The second contention was that r. 126-AA was beyond the
powers conferred under s. 3 of the Defence of India Act (No.
51 of 1962), and was bad on that account. Thirdly, it was
urged that the first notification under r. 126-AA (1) was
bad as conditions precedent to the exercise of the power
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conferred by that sub-rule had not been fulfilled inasnuch
as (a) the State Governnment had not forned the opinion
necessary before issuing the notification, and (b) no
reasonabl e man could have formed the opi nion that
notification of various
494
enpl oyments nentioned in the schedule was necessary for
securing the public safety and for naintaining supplies and
services necessary to the life of comunity. Fourthly, it
was contended that the exercise of the power under sub-r
(1) was colourable inasnuch as it was not exercised for the
purpose nentioned in the sub-rule but for ext raneous
purposes on the ground that the notification did not show
how it was necessary to notify the enploynents indicated
therein for the purposes mentioned therein, the nore so as
two purposes had been nmentioned in the notification and it
did not appear which purpose applied to which enploynent.
Lastly, it was urged that the notification under sub-r. (1)
was mal a fide. It was on these grounds t hat the
notification under sub-r. (1) was attacked.
The respondents al so attacked the two notifications issued
under sub-r. (4) on three grounds. It was first urged that
the notifications fixing ad hoc cost of Iliving allowance
were invalid as it was not stated therein that the
regul ati on of wages proposed under the notifications had any
connection wth securing public safety ‘and maintaining
supplies and services necessary to the life  of comunity.
Nor was it shown that the two objects of r. 126-AA (1)
mentioned in the notification coul d be achieved by a genera
notification of the type issued under sub-r. (4).  Secondly,
it was urged that wages coul d be regul ated under the M ni num
Wages Act (No. Il of 1948), and in sone cases steps bad
been taken to do so. Therefore, it -was not open to take
recourse to r. 126-AA (4) to achieve the sane purpose, as
the effect of the notification under sub-r. (4) was to
deprive the respondents of the right to place naterials
before the commttee enpowered to fix mnimumwages and it
was thus a col ourabl e exercise of the power conferred by the
sub-rul e. Thirdly, it was urged that these notifications
were also mala fide
The Hi gh Court held that r. 126- AA was not a case of exces-
sive delegation of power. It also held that the rule was
within the power conferred under s. 3 of the Defence of
India Act. These two conclusions of the H gh Court are not
being challenged by either party before us-and need not be
consi dered any further.
The High Court further held that the conditions precedent to
G the exercise of the power conferred by r. 126-AA had not
been conplied with and therefore the notification under sub-
rule (1) was bad. The Hi gh Court was of the view that the
CGovernor did not form such opinion as was necessary before
the issue of the notification under sub-r. (1). Nor was it
shown that the enployments included in the i mpugned
notification were essential for securing public safety —and
for mmintaining supplies and services necessary to the life
of community. The High Court also held that the exercise of
power under sub-rule (1) was colourable as it

495
was not shown that the enploynents nentioned in t he
notification wunder sub-r. (1) were essential for securing
public safety and thus one of the purposes nmentioned in the
notification was non-existent. As such it <could not be
predi cated as to which of the two purposes nmentioned in the
notification led the State Governnment to issue the
notification and in consequence the notification under sub-
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r. (1) was invalid. Finally, the High Court held that the
notification wunder sub-r. (1) was nala fide in law, though
there was nothing to show that there were mala fides in fact
in the issue of the notification; presunably, the H gh Court
cane to the conclusion that the notification, was mala fide
in law on the basis of its, view on the other points
i ndi cat ed above.

As to the notifications under sub-r. (4) the H gh Court held
that they were invalid as it was neither stated in the
notifications nor was it shown how fixation of wages in the
enpl oyments included in the notification under sub-r. (1)
was necessary for the purposes of securing public safety and
for mmintaining supplies and services necessary to the life
of comunity. The Hi gh Court also seens to have held that
these notifications were bad inasmuch as they replaced
proceedi ngs under the M ni num Wages Act which had been taken
in respect of some of the enploynents included in the
notification wunder sub-r. (1), though the decision of the
Hi gh Court on this point is not quite clear. Finally, the
H gh Court held that the notifications under sub-r. (4) were
also mala fide. Here again there was no question of mala
fide on facts. The H gh Court seens to have held that the
notifications were mala fide in |aw, presumably on the view
it took on other poi'nts indicated above.

The result of these findings of the H gh Court was that the
Hi gh Court struck down the notification under sub-r. (1) and
the two notifications under sub-r. (4) of r.- 126-AA The
State of Assamthen applied for and obtained certificates
fromthe H gh Court to appeal tothis Court, and that is how
the matter has come up before us.

We shall first consider the notification under sub-rule (1)
However before we do so we should like to analyse the
provisions of r. 126-AA. Sub-rule (1) thereof lays down
what are essential services in the context of the emergency
which is the basis of the Defence of India Act and the
Rul es. Under sub-rule (1) all employments under the Centra

Governnment or the State Governnent are essential services.
In addition to these enpl oynents any enpl oynment or class of
enpl oynent which the Central CGovernnent or -the State
Covernment, being of opinion that such enploynent or class
of employnment is essential for securing the defence of India
and civil defence, the public safety, the nmaintenance of
public order, or the efficient conduct of mlitary
operation, or for maintaining

496

supplies and services necessary to the Tlife ~of t he
conmuni ty, declares by notification to be essential service,
becomes an enployment within sub-rule (1)  above. The
expl anation to sub-rule (1) says that "enployment" i ncludes
enpl oyment of any nature, and whether paid or unpaid. Thus

there are three classes of enploynents which are treated as
essential services for purposes of sub-r. (1), nanely, (i)
enpl oyments under the Central Government, (ii) enploynments
under the State Governnent, and (iii) any enploynent which
is declared by notification under sub-r. (1) to be essentia

for the purposes nentioned therein

Then conmes sub-rule (2) which gives power to the Centra

CGovernment or the State Governnent to direct by general or
special order that any person or persons engaged in any
enpl oyment to which sub-rule (1) applies shall not depart
out of such area or areas as may be specified in such order

An order under this sub-rule has to be published in such
manner as the Governnent naking the order considered best
calculated to bring it to the notice of the persons affected
by the order. It will be seen that sub-rule(2) is
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consequential to sub-rule (1). It does not however apply of
its own force and the Central Governnent or the State
Covernment has to pass an order thereunder and the effect of
the order is that any person or persons engaged in any
enpl oyment to which sub-rule (1) applies cannot |eave the
area or areas specified in the order. The object of sub-
rule (2) clearly is that in emergency persons enployed in
essential services do not run away with the result that

essential services are brought to a stand-still with con-
sequent danger to comunity.
Then comes sub-rule (3). It applies to a person engaged in

any enmpl oynment or class of enploynent and to an enpl oyer of
any person so engaged.  So far as persons engaged are
concerned, subrule (3) lays down that if any person (a)
di sobeys any | awful order given to himin the course of such
enpl oyment, (b) wi thout reasonabl e excuse abandons any such
enpl oyment or absents hinmsel f fromwork, or (c) departs from
any area specified in an order under sub-rule (2) without
the consent of the authority naking that order, he shall be.
deened t'o have contravened this rule. As to the enployer,
sub-rule (3) lays down that if —~any enployer wi t hout
reasonabl e cause-(i) discontinues the enploynment of such
person, or (ii) by closing an establishment in which such
per son is engaged causes the discontinuance of hi s
enpl oyment, he shall al'so be deenmed to have contravened this
rule. Except for the part which depends ‘upon the order
under sub-rule (2), sub-rule (3) cones into force by its own
terns and prohibits certain things in the cases both of
enpl oyer and enpl oyee in the essential services nentioned in
or notified wunder sub-r. (1). ~Thus sub-r.~ (3) is again
consequential to sub-r. (1).

497
Then we turn to sub-rule (4) with which we are particularly
concerned. It is in these terns :-

"The Central Gover nirent or t he State
CGovernment may by order regul ate the wages and
other conditions of service of persons or of
any cl ass of persons engaged in any enpl oynent
or class of enploynent to which this rule
applies."
It is again consequential to sub-rule (1) and the obvious
object of sub-rule (4) is to see that essential services are
mai ntai ned during an enmergency and if it is necessary to
regul ate wages and other conditions of service in that
behalf that can be done by an order ~by the Centra
CGovernment or the State Governnent. |t also appears that as
sub-r. (3) prohibits enployers and enployees from doing
certain things, sub-r. (4) has been enacted to see  that
there is a contented |abour force during an energency so
that essential services as specified in sub-rule (1) or
declared by a notification thereunder are nmintained.
Then follows sub-rule (5) which |lays down punishnent for
contravention of any of the provisions contained in r.  126-
AA.

This analysis of r. 126-AA shows that it is a provision for
mai nt enance of essential services during an energency, and
it is with that object that various powers are conferred on
the Central Covernment or the State Covernment including the
power of regul ating wages and ot her conditions of service of
persons engaged in essential services indicated in sub-r
(1) or declared to be such thereunder. It is wth this
background of enmergency that we have to construe the
provi sions contained in sub-r. (1) and also sub-r. (4) with
which we are particularly concerned in the present appeals.
Turning first to stb-Rule (1), we have already indicated
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that this sub-rule by its own force declares all enploynents
under the Central CGovernment or the State Government to be
essential services for its purposes. Besi des these two
cl asses of enmploynent,,, the Central CGovernnent or the State
CGovernment has been given the power to declare other
enpl oynments al so to be essential for the purpose of sub-rule
(1) and to be covered thereby. This the Central Governnent
or the State Government can do by notification, if it is of
opi nion that such enploynment or class of enploynents is
essential for securing any of the purposes nmentioned in the
sub-rul e. It was Linder this power- that the Governor of
Assam i ssued the notification dated Septenber 26, 1964 under
sub-rule- (1). The notification refers to a |arge nunber of
enpl oyments and states that the Governor of Assam was of
opinion that the enploynments specified there in wer e
essential for securing public -safety and for rmaintaining
supplies and services necessary .to the Supp. C/67-2

498

life of /thecommunity. The notification has been issued
under the ~authentication of the Joint Secretary to the
Covernment . of “Assam Labour Departrment. As it stands the
notification is clearly in conpliance with the provisions
contained in sub-r. (1) of r. *126-AA. It is true that the
notification has included a |arge nunber of enploynments in
it; but we do not see why one notification may not be issued
with respect to any nunber of enploynments, though there can
be no objection to the Governnment issuing one notification
with respect to one enploynment only.  The nmere fact that a
notification includes within it alarge nunmber  of enploy-
ments is no ground for holding, as the H gh Court seens to
have held, that the Governor did not apply his mnd to the
conditions precedent to the issue of the notification. Nor
do we think that the fact that the notification in ‘question
gave two purposes for its ,issue. Danely, for securing
public safety and for maintaining supplies and services
necessary to the Ilife of the comunity shows that the
Governor did not apply his mind to the conditions precedent
to the issue of the notification. Further when the CGovernor
says in the notification that the enploynents included
therein were essential for securing the public safety and

for maintaining supplies and services necessary to the life
of the community, he obviously holds the opinion that these
enpl oyments were essential for both purposes. It was not

therefore necessary for the Governor to specify which of the
enpl oyments were essential for the purpose . of maintaining
supplies and services necessary to the life of the comunity
and which were essential for the purpose of securing public
safety. The notification, as it reads, indicates that in
the opinion of the Governor these enpl oynents were essentia
for both purposes. W do not think therefore that the H gh
Court was right in holding that as the notification does not
show which enpl oynent was essential for which purpose, the
CGovernor had not applied his mnd and the notification was
therefore colourable and mala fide in | aw

W nmmy also refer to a ground which was urged in the High
Court, nanely, that the notification was issued for the
purposes of "defence" also as stated in the counter-
affidavit of the appellant, though the notification itself
did not nention "defence" at all. The H gh Court thus
thought that defence had been introduced in the counter-
affidavit as one of the grounds for making the declaration
while there was no nmention of it in the notification itself,
and that also showed that there was no application of mind
by the Governor to the conditions precedent to the issue of
the notification under sub-r. (1). It appears that in sone
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of the wit petitions "defence" was introduced by the
petitioners as a -round for the issue of the notification of
sub-r. (1); sointhe reply of tile State the same ground
was nechanically repeated in the counteraffidavit w thout
carefully 1looking into '"the notification which had been
i ssued under sub-r. (1). It is because of this mechanica
499

introduction of defence by the State in the counter-
affidavit that the H gh Court has held that it showed that
the authority ha( equated public safety with defence and
that the Government m sconceived its powers and had no cl ear
conception of the scope. and anbit thereof. There is no
doubt that the word "defence" came in the counter-affidavit
nechanically in reply to the introduction of the word
"defence" in many of the wit petitions. Wat the court has
to see is whether the conditions precedent were conplied
with at the time of theissue of the notification. It is
unfortunate that in the counter-affidavit the word "defence”
was introduced mechanically in reply to what was said in the
wit petitions. But that in-our opinion should not have |ed
the Hi gh Court to the. conclusion at which it has arrived,
nanmely, that the Government misconceived its powers and had

no clear conception of 'the scope. and anbit thereof. In
the circunmstances we are-inclined to attach no inportance to
the introduction /of “the word "defence" in the counter-

affidavit filed on behalf of the State as it seems that that
word cane in nmechanically in reply to the introduction of
the word "defence" \in sonme of the wit petitions.

It is clear that —a notification wunder sub-r. (1) is
conditioned on the subjective satisfaction of the Centra
Governnment or the State Governnent as to the various
purposes nentioned in sub-r. (1). The H gh Court was also
conscious of the fact that this subjective opinion was
general | y speaking not justiciableand it was not open to a
court to see if the opinion of the authority was justified
by objective tests. The H gh Court was also conscious of
the fact that it was not open to(the court to exam ne the
adequacy of the material on which the opinion rested.
Further the High Court also held that the reasonabl eness of
the opinion could not be examined by the court. Thi s
statenment of the law by the Hi gh Court is well-settled and
was accepted by the High Court. The H gh Court further held
that the wvalidity of an order might be challenged on the
ground of nala fide and this again is well settled. The
Hi gh Court further stated that a court coul.d exam ne whet her
the, opinion was formed at all before the issue -of the.
notification. To this again, there can be no ~exception.
Finally, the High Court held that it was open to the court
to see whether the opinion was rel evant and germane to the
ci rcunmst ance% which fell to be considered under the rule and
whet her they were such as could possibly and rationally
support the conclusion drawn by the authority.

Having thus stated the |aw correctly, the High Court  con-
sidered whether it could be said in this case that the
conditions precedent had been satisfied before the issue  of
the notification under sub-r. (1) and cane to the concl usion
that they were not satisfied, mainly because two purposes
were nentioned as the
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basis of the notification and a | arge nunber of enploynents,
were included in one notification, as already pointed out by
us above. We are of opinion that both these grounds for
hol ding that the conditions precedent to the issue of the
notification under sub-r. (1) have not been fulfilled cannot
be sustained. As the notification reads, it shows that the
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enpl oyments nentioned therein were essential for bot h
purposes and this nust be held to be the opinion of the
Governor. That opinion cannot in our view be challenged in
court unless it is shown to be nala fide or it is shown that
no reasonabl e man can come to that conclusion in the context
of the enployments specified in the notification. W cannot
agree with the High Court that sinply because a | arge nunber
of enploynments were nentioned in one notification that can
by itself show that the Governor had not applied his mnd

Nor can we agree with the Hgh Court that because two
pur poses were mentioned as the basis of the notification and
as there was nothing to show which enployment referred to
whi ch purpose, there is no formation of opinion. As we read
the notification it nust be held that the Governor’s opinion
was formed with respect to the enploynents specified in the
notification on the basis of both the purpose, nentioned in
the notification. ~The only thing that the H gh Court could
see was whet her considering the nature of the enploynments it
was inpossible for any reasonable man to conme to the
opi nion. that those enploynents were essential for securing
public safety, and for maintaining supplies and services
necessary to the life of the conmunity, and this has to be

judged in the context of are emergency. It seens to us that
where certain enpl oynents are essential for the rmaintenance
of supplies and /services necessary to the Ilife of the

conmunity the Governor may very well conme to the conclusion
that those enploynents are also necessary for securing
public safety, for if supplies and services necessary to the
life of community are not maintained, there nay be danger to
public safety. In these circunstance-,; we cannot agree
with the High Court that the two purposes nentioned in the
notification have no nexus with the enploynents specified
therein, except in on case. W cannot also agree with the
H gh Court that no reason, able man could come to the
concl usion that the enpl oyment mentioned in the notification
were essential for the two purpose which were the basis of
the notification except again in the case of one enpl oynent.
We have |ooked through all the enploynments which are
included in the notification and it is enough say that
except in one case it cannot be said that no reasonably man
could cone to the conclusion that those enploynments we,
essential for securing public safety and for maintaining
suppl i er and services necessary to the life of t he
conmuni ty.

The only exception we find is veneer nills. Veneering, V.
understand, is a process by which thin flat plates or slips
of file
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wood or other suitable material are applied to - other
inferior wood in cabinet work or simlar other furniture.
In the Concise Oxford Dictionary, the word "veneer" neans
cover (wood, furniture etc.) with thin coating of | finer
wood, and that is the meaning which rmust be given to veneer
mlls as entered at No. 5 of the notification for that entry

is "enploynent in plywod and veneer mlls". Veneering, we
understand, is done for the purpose of beautifying furniture
etc. We fail to see how veneer nmills which carry on this

process of laying finer wood on inferior wood for purposes
of beautifying furniture etc. can be said by any reasonable
man to be essential for the maintenance of supplies and
services necessary to the life of the conmmunity and for
securing- public safety. It is opento us to strike down
the notification tinder sub-r. (1) with respect to veneer
mlls alone, for the present notification including a |arge
nunber of enploynents can be read to anbunt to so many
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single notifications, relating to each enploynent, rolled
into one. Therefore, as we see the notification under sub-
r. (1) we see no reason to hold that the Governor had not
applied his mnd to the conditions precedent before he
i ssued the notification in question. W are also satisfied
except in the case of veneer mlls that it cannot be said
that no reasonable nman could have come to the conclusion
that the enploynents included in the notification were not
essential for securing public safety and for rmaintaining
supplies and services necessary to the life of t he
conmunity. In this view of the matter we cannot see how the
notification wunder sub-r. (1) can be said to be for any
ext raneous purpose unconnected with the purposes nentioned
in the sub-rule; nor is there any reason to hold that the
enpl oyments nentioned in the notification (except one) were
not essential for securing public safety in addition to

mai nt enance of supplies and services necessary to the Ilife
of the community: Nor do we see any reason to hold that the
notification ~under sub-rule (1) was mala fide. We have

al ready . ‘nentioned that there are no mala fides in fact and
we do not think there canbe any question of any nala ride
in law in view of what we have sai d above. W therefore
uphold the notification under sub-rule (1) dated Septenber
26, 1964 except in the case of veneer mills. W strike down
the notification /only wth respect to the veneer nmlls
nentioned it item5 of the enploynents included therein

We now cone to the two notifications under sub-r. (4). I n-
cidentally we, may mention that- though = the second
notification is dated November 4, 1964, the letter witten
by the Departnent of Labour, Government of ‘Assam to the
Charduar Cotton MIls says that the cost of |iving allowance
for persons engaged on daily wages provided in t he
notification of Novenber 4, 1964 should be paid from
Sept enber 26, 1964. Now there is~ nothing in the
notification of Novenber 4, 1964 to show that it was
retrospective,
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and we cannot understand how the Departnent of Labour
advised the MII in question to pay cost of living allowance

to persons engaged on daily wages from Septenber 26, 1964,
which was the date of the notification under sub-r. (1).
Nor do we think that there is anything in sub-r. (4) which
aut horises the Governnent to nake an order thereunder w th
retrospective effect.

But apart fromthis, we have to consider whether the two
notifications under sub-r. (4) are valid or not. The High
Court .struck them down on the ground that there was nothing
in the two notifications to showthat it was 'necessary to
pay cost of living allowance which comes within the anbit of
the words "regulation of wages’ for purposes of securing
public safety and nmaintaining supplies and services
necessary to the fife of the comunity and that | those
pur poses would be achieved by the notification. The ' Hi gh
Court also seens to have struck down the notifications  on
the ground that action should have been taken under the
M ni mum Wages Act and thus the power exercised under sub-r
(4) of r. 126-AA was a col ourabl e exerci se of power. For
these two reason, the Hgh Court also held that the
notifications were mala fide in law, though there was
nothing to suggest that they were in fact nmala fide. We
cannot agree with the High Court that it was necessary to
recite in the notifications under sub-r. (4) that action was
bei ng taken thereunder for the purpose of securing public
safety and for maintaining supplies and services necessary
tothe life of’ the commnity. Nor do we think that sub-r
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(4) requires that notifications should showthat the two
purposes would in fact be achieved by the provision nmade
thereunder. Further it is clear that the power under sub-r
(4) is not for fixation of mnimmwages. It is power to
regul ate wages and this power is anal ogous to the power of
industrial tribunals and therefore the fact that there is
provision in the MninmmWges Act for fixation of mninum
wages is no -round for holding that the power exercised by
sub-r. (4) must be colourable. The two reasons given by the
H gh Court for striking dowmn the two notifications and hol d-
ing themmaal a fide do not appear to us to be correct. But
this in our opinion is not the end of the matter.

The real question is whether the power under sub-r. (4) is a
power which can be exercised nerely on the subjective
opi nion of Government or whether sub-r. (4) requires
anything nore. The notifications seemto proceed on the
view that powers exercised thereunder are entirely wthin
the subjective satisfaction of Government and it is that
vi ew whi ch we nust exam ne now.© It is true that this aspect
of the nmatter was not put forward in clear terns before the
Hi gh Court, but it so clearly arises that we have permtted
| earned counsel for the respondents, when they raised this
aspect of the matter, to do so.
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We have already indicated that the power conferred by sub-r
(4) is consequential to the issue of a  notification under
sub-r. (1), in case of enploynents other than those under
the Central Governnment or the State Government. Once the
notification wunder  sub-r. (1) is issued, the Centra
CGovernment or the State CGovernment has the power to regul ate
the wages and ot her conditions of service of persons or any
class of persons engaged in any enploynent or class of
enployment included in the notification, ~of course, the
wages and ot her conditions of service of Central Governnent
and State Governnent enployees are also liable to be
regul ated under sub-r. (4). But it is unnecessary to refer
to that aspect of the matter and what we say hereafter my
be taken to apply only to those enploynments which are
brought under r. 126AA by issue of a notification under sub-
r. (1) thereof.

The main argument on behalf of the respondents in this
behalf is that there is nothing in sub-r. (4) to show -that
the regulation envisaged therein by an order depends
entirely on the subjective satisfaction of the Centra
CGovernment and the State Government. It is-urged that sub-
r. (4) gives power to CGovernment which is analogous to the
power of industrial tribunals and enables  Governnent to
interfere wth contractual relations between enpl oyers. and
enpl oyees and even in many cases wth relations between
enpl oyers and enpl oyees established by industrial ~awards.
It is therefore urged that when there is nothing express in
sub-r. (4) to show that the power thereunder 'can be
exerci sed nerely on the subjective sati sfaction of
CGovernment it should be held that power thereunder can  only
be exercised after consolation with enployers and enpl oyees
concer ned. On the other hand it is urged on behalf of the
appel l ant that these powers are neant to be exercised in a
real emergency and therefore though the powers conferred by
sub-rule (4) are analogous to the powers of industria
tribunals they are still nmeant to be exercised on the
subj ective satisfaction of Governnment. It is submitted that
in areal enmergency it would not be possible for Governnent
to go through the elaborate procedure of i ndustria
tribunals, for a real -energency nay require imediate
action.
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Learned counsel for the appellant also referred to certain
other provisions of the Rules where according to him there
was no express provision wth respect to subj ecti ve
satisfaction and still the powers conferred thereunder were
intended to be exercised on subjective satisfaction of
CGovernment. Particular reference in this connection is made
to Kunmaon Motor Oaners’ Union Limited v. The State of Utar
Pradesh(1l) and it was pointed out that in that case the
power conferred on the State CGovernment under r. 131 (2)
(gg) and (i) was held to be exercisable on the subjective
sati sfaction of Governnent. That case dealt with control of
road transport

(1966) 2 S.C R 121.
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during emergency, whichin our opinion stands on a different
footing- altogether ~from regulation of wages and other
condi tions of service of enployees. The particul ar
provi si.ons considered-in that case, provided for prohibition
and restriction of carriage of persons or goods by any
vehicle ‘or-class of vehicles, either generally or between
any particular places or on any particular route and naking

of other provisions inrelation to road transport. The
order in that case was passed in the interest of defence of
India, and civil ‘defence prohibiting certain class of

vehicles from plying in certain areas nhear the Chinese
border with India. A Considering the nature of the power
conferred and the purpose for which it was conferred and its
effect, this Court in the context of that provision held
t hat t he rule envisaged subjective sati sfaction of
CGover nrent . The present case however which deals wth
regul ati on of wages and , ot her conditions of service and has
a far-reaching effect on industrial relations ‘based on
contracts or even on industrial awards stands on a different
footing altogether and cannot be governed by the ratio of
that case

W do not think it necessary in the present appeals to
consi der the various other rules to which reference has been
made. Nor would it be desirable to do so for those rules do
not arise for interpretation in the present appeals. We
propose therefore to confine ourselves to sub-r. (4) wth
whi ch al one we are concerned in these ;cases.

Now the question whether the power under a particular pro-
vision has to be exercised purely on the subjective
sati sfaction of Governnent or- other authority or has to - be
exerci sed subject to sone objective tests depends upon a
nunber of factors. The | anguage of the provision, the
nature of the power conferred and the purpose for which it
has been conferred, the circunstances and the manner of the
exerci se of power, what things are affected by such exercise
and how, and other relevant factors, in the context of the
particular provision, nmay have to be considered in deter-
m ni ng whether the power envisaged can be exercised nerely
on the subjective satisfaction of Government or  other
authority, or there are to be some objective tests before
the power can be exerci sed. The i ntention of t he
legislature is prinmarily to be gathered from t he
| anguage used and where the |anguage used is plain and
unanbi guous, effect nmust be given to it and there is nothing
nore to be said. But where the |anguage is not clear, al
these factors nust be weighed to arrive at the fina
concl usi on whet her the power conferred depends entirely on
the subjective satisfaction of Governnment or the authority
concerned or there have to be sone objective tests before
the power can be exercised. It is on the basis of these
principles that we have to deci de whether sub-r. (4) gives
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power to Government to regul ate wages and other conditions
of service purely on its subjective satisfaction.

505

We have already set out sub-r. (4) and a perusal of its
| anguage will show that there is nothing in the words
thensel ves which plainly and unanbi guously indicates that
the power exercised thereunder depends purely on the
subj ective satisfaction of Governnent. It is true that sub-
r. (4) so far as it applies to enploynents other than those
of CGovernnent is consequential on a notification under sub-

r. (1). But that does not nean in the absence of express
in sub-r. (4) that the power exercised thereunder depends
purely on the subjective satisfaction of Governnent. e
have already indicated that the power under sub-r. (4) is
anal ogous to the power of industrial tribunals to decide
di sput es between enployers and enpl oyees. The result of the
exercise of the ~power under sub-r. (4) is to vary the
cont r act ual rel'ati ons between enployers and enpl oyees
concer ned in enpl oyments w th respect to whi ch a
notification under sub-r. (1) has been. issued. The effect
of the exercise of such power is ‘to unsettle relations
bet ween enpl oyers and enpl oyees which may be existing for a
long tinme and which may be the outcone either of contractua

rel ations or even of industrial awards.  Sub-rule (4) not
only deals wth wages but also with other conditions of
service and thus in a real energency muy practically

supersede all industrial adjudication. The power conferred
is thus of a far-reaching nature inthe field of industria
relations and may have the effect of disturbing all such
relations for the duration of a real _emergency. The

guestion therefore ari ses whether in the absence of express
words in sub-r. (4) to indicate that the power is to be
exerci sed purely on the subjective sati sfaction of
CGovernment we should hold that an order under sub-r. (4)
call be passed purely on such subjective satisfaction.  Wen
the effect of orders passed under sub-r. (4) can be so far-
reaching and so wide in its inpact we would be loath to hold
that such w de and far-reaching powers were conferred on
Covernment to be exercised. purely on its subjective
sati sfaction without even consulting the interests concerned
specially when the | anguage is not plain and unanbi guous and
there is no indication in the sub-rule itself that. the
power can be exercised purely on the subjective satisfaction
of Governnent. W are not unmindful of the fact that -the
power under sub-r. (4) has to be exercised in a rea
emergency. But the anmbit of the power therein is anal ogous
to the power of industrial courts. The power under sub-r.
(4) may be exercised instead of referring i ndustria
di sputes relating to wages and other condition., of service
to industrial tribunals. W are also not unm ndful” of the
fact that in a real enmergency, decisions may have to be
t aken quickly and delay inevitable in the el aborat e
procedure provided for resolution of industrial disputes by
industrial tribunals may not be desirable. Even so in the
absence of express words in sub-r. (4) to show that the
power thereunder depends for its exercise entirely on the
subj ective satisfaction of Governnment we woul d not be
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prepared to hold that that is what sub-r. (4) indicates. W
have already said that the effect of sub-r. (4) is to
disturb settled industrial relations whether based on
contracts or on industrial awards, and it seenms to us that
before Governnent exercises the power under sub-r. (4) it
should even in a real energency consult the interests
concerned before taking action thereunder
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It is not for us to indicate in detail what should be the
procedure adopted by Government in a real energency to
consult the interests concerned, as that is a matter for
CGovernment to evolve for itself. But we may indicate that
some kind of public notice to the particular interest,;
shoul d be given indicating what the Governnment intends to do
and inviting representations fromthose interests and if
necessary calling for data fromthem and al so giving an ora
hearing to the representatives of the interests concerned.
Thi s does not nean that notice should be given to individua
enpl oyers or enployees. Nor do we nmean to say that this
consul tation should be of the same anplitude as adjudication
by a quasi-judicial tribunal. It is not necessary that ora
evidence should lie taken and witnesses should be called,
exam ned and cross-exananmed and docunents produced or called
for and arguments heard 'is if the matter was being tried by
a quasi-judicial tribunal. But-.sone kind of collection of
data with the help of the interests concened and some Kkind
of hearing or conference with the interests concerned seens
to us to be the barest ~mnimm necessary to enabl e
Covernment to exerci se the power conferred under sub-r. (4),
for we have no doubt that this sub-rule does not intend that
CGovernment should have power of the far-reaching nature
conferred there ti nder purely on its subj ecti ve
sati sfaction. Further if such consultation is necessary
under sub-r. (4) and it seens to us that it is necessary-
before an order can be passed thereunder, it would in our
opi nion be nore convenient to hold consultation enploynent
by empl oynment, for it may be that needs of every enpl oynment
may not be the same. After  such consul tation and
consi deration of data collected by Governnent itself as well
as supplied by the interests concerned, it would be open to
Covernment to pass an order under sub-r. (4) indicating that
it has considered the data and consulted the interests
concer ned. W have indicated this procedure nerely to
illustrate what we say; but it is for Government to evolve
such procedure as it considers wll neet the needs of sub-r
(4). Once it is clear, as we have no doubt that it is so,
that the order under sub-rule (4) is not to be passed nerely
on the subjective satisfaction of CGovernnment, it seems to us
that even in a real emergency this consultative  procedure
shoul d not take |ong and should be over within a few weeks.
It has been urged on behal f of the appellant that though the
appel l ant’ s contention has been that the power under sub-r
(4) can be exercised purely on the subjective satisfaction
of Government,
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in effect the Governnent had consulted the interests
concerned before issuing the two notifications under sub-r
(4) and therefore the two notifications should be upheld.
In this connection, an affidavit was filed on behalf of the
appellant in this Court and the contention that there was
consultation is based on that affidavit. The facts ' stated
in that affidavit are these. Soon after the Chinese
invasion in 1962, the Labour Mnister Assam called an
energent neeting at Gauhati of +the representatives of
enpl oyers and worknen. 49 persons including about 17
representatives of enpl oyers att ended the neeti ng.
Unani nous resol utions were passed exhorting the enployers
and workmen to keep industrial peace and it was resolved to
set up a Sub-Committee for the purpose of working out
details of a machinery to be set up for adjustnment of D. A
to neutralise any rise in the cost of living. A Sub-
Conmittee consi sting of three of ficials, three
representatives of enployers and three of worknen was set
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up. This Sub-Commttee subnmitted its report in July 1964
and evolved a formula to neutralise any rise in working
class cost of living of workers getting a salary of Rs.
400/- or less. Complaints were received from Industria
Wor kers Uni ons of Tinsukia and Kanrup Districts in 1963 and
1964 about rise in prices of essential comopdities and
requests were made to Government to grant substantia
enmergency allowance. Consequently after consultation wth
the Director of Statistics ontherise in the cost of
living, the Governnent on a consideration of all this
material and the report of the Sub-Committee decided to
i ssue the notifications in questions ordering paynent of ad
hoc cost of living allowance of Rs. 10/- per nensemto al

workers drawi ng upto Rs. 400/- per mensem whether nonthly
rated or daily rated. This affidavit has been chall enged on
behal f of the respondents; but accepting it as correct, it
still in our opinion fall& short of the consultation
necessary . under sub-r. (4). As we have said already, the
consul tation nust be with the interests concerned including
enpl oyers and enpl oyees and should be enploynent by
enpl oynment, for needs of every enploynent nay not be the

sarne. Al that we my accept after considering t he
affidavit filed on -behalf of the appellant is that the
notifications in guestion were not i ssued entirely

arbitrarily but we do not think that the consultation to
which reference was nmade in the affidavit of the appellant
was enough for the purpose of sub-r. (4). W are therefore
of opinion that the two notificati ons should be struck down
and we do so, but for reasons different from those which
comended t hensel ves to the H-gh Court. W therefore partly
allow the appeals and uphold the notification under sub-r

(1) except to veneer mlls. The order of the Hi.gh Court
striking down the notifications under ~sub-rule (4) is

uphel d, though for different reasons. [In the circunstances
we order parties to bear their own costs in all the appeals.
V.P.S. Appeal s |/ al | owed
in part.,
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