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The Judgnent of the Court was delivered by

R M SAHAI, J. The question of |law that arises for consideration in. this
appeal directed against order of Maharashtra Adm nistrative Tri bunal

Bonbay Bench, is whether the appellant who was appointed tenporally agai nst
a permanent post was entitled to be regul arised under Tenporary Gover nnent
Servants Extension of Pernmanency Resolution issued by the State Gover nnent
is 1975 or under any other equitable principle as she had been working
conti nuously since then and had worked for nine years, w thout break on the
date the governnent advertised the post to be filled through Public Service
Comm ssi on.

Few dates and facts which are nore or | ess undi sputed nmay be narrated in
brief. The appellant, a Bachelor in Dental Surgery (B.D.S.) was sel ected by
the Division Selection Board and was appointed as Lecturer in Dentistry in
Government B J. Medical College, Pune on 16th Septenber 1978. In the
appointnent letter it was nmentioned that the appellant was appointed, 'on a
purely tenporary basis pending further orders as Lecturer in-Dentistry at
the BJ. Medical College, Pune fromdate of taking over charge ....... ", The
letter further nentioned that the appointnent of the appellant was subject
to her being found physically fit for governnment service by the Medica
Board and satisfactory report regardi ng antecedents and character.. The
appel l ant was prohibited fromdoing any private practice and it was stated
that her appointnent was, 'purely on a tenmporary basis subject to

term nation without notice and without any reasons being assigned. It was
provi ded that she, ’shall not quit service wi thout giving one nonth”s
notice in advance to the Governnent or to the appropriate authority. In the
case of any default in giving proper notice as stated above', she, 'shall
pay to Governnent one nonth's pay in lieu thereof. And her resignation was
no to be accepted in the mddle of the acadenmi c session. IN 1980 and 1985
the appell ant was selected by the Public Service Com m ssion for the post
of Lecturer of Dental Mechanics and Period britia respectively. But
admittedly she did not join. In August 1987 the Dean of the Medical College
appears to have witten some letter to the Governnent for placing the
appel | ant on deputation for post graduation. The Govern-nent did not agree
to it, presunmably, because the qualification for a lecturer in dentistry
had been changed in the neantinme in 1986. In March 1988 the post which was
hel d by the appell ant was adverti sement through Public Service Conmi ssion
The appellant filed a wit petition claimng that there was no vacancy as
she havi ng rendered nine years of Service without break as a | ecturer she
stood regul ari sed as per the Governnent Resolution dated 19.9,1975. Her
claimwas contested by the State of various grounds including that the
petition was pre-mature. The petition was transferred in 1991 to the
Tribunal. It appears that even though there was an interimorder in favour
of appellant but the selection was not stayed. Therefore, Dr. Satish B
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Baral e, respondent no. 3 was selected by the Public Service Conmm ssion but
he could not join due to the interimorder in favour of the appellant. He,
too, therefore, filed petition before the Tribunal for a direction to the
Medi cal Col | ege, Pune, to appoint himto the post for which he was

sel ect ed.

Both these petitions have been decided by the Tribunal and the C aimof the
appel | ant has been rejected as the benefit of resolution dated 19.9.1975
could not be extended to her. It was held that this resolution required a
temporary CGovernnent servant to satisfy three conditions before his
services could be regularised. One, that the original appointnent of the
Covernment servant nmust have been made in conformity with the rel evant
recruitnment rules and the prescribed nmethod of recruitnent. The other two
conditions that the Governnment servant shoul d have produced the requisite
physical fitness certificate and that he must have possessed a good record
of service are not necessary to be discussed as it was not disputed by the
Tri bunal that these two conditi-ons were satisfied. But according to

Tri bunal the appoi ntment of appellant was not in accordance with
recruitnment rules even though it found that the appellant was duly
qualified and was eligible to be appointed on the post of Lecturer. What
led the Tribunal to reject the claimof the appellant was that since this
was a class-I11 post it had tobe filled in through Maharashtra Public
Servi ce Conmi ssion. The Tribunal did not find any merit in the claimof
appel l ant that there was no specific denial by the respondent that the post
was not in the purview of the Comm ssion at the relevant time. The Tribuna
held that on 8th October 1965 a notification was issued by the Governnent
speci fying therein the posts which were excluded fromthe purview of the
Public Service Comission. But since the post of |ecturer in Governnent
Medi cal Coll ege Cass-I1 was not nentioned in it, it could not be clained
by the appellant that her appointment stood regularised and the first
condition of the 1,975 Resolution was satisfied.

The ternms of appointment letter had been extracted earlier. It is not

di sputed that the post on which the appellant was appoi nted was a per-
manent post. A person appoi nted tenporarily to a pernmanent post cannot be
equated with a person appointed ad-hoc. A tenporary appointee to a

per manent post has all the privileges of a regular enployee except that the
appoi nt nent becones pernanent only.in the manner provided in-the rules.
Even the tenor of the appointnment letter indicates that the appellant was
not to be treated a tenporary enployeein the sense. in which'it is,
normal |y understood. It was not a tenurial appointment or an appoi nt nent
till further orders. Even this was not said that the appellant was being
ap-pointed till the regular candi date was sel ected. However, chat by itself
could not confer any permanent status on the appellant nor she could claim
regul arisation unless it is established that she becanme permanent under
some rule or order or 1975 Resolution by satisfying the conditions men-
tioned therein.

The rules for appointnment to the post of a lecturer in Dentistry were
franed by the Governor in 1977 in exercise of the power under Article 309
of the Constitution. They were in supersession of all existing rules and
orders issued in this behalf. The nethod of appointnent of a lecturer in
Dentistry in the Medical College was to be governed by this rule. The two
met hods provided in the order were by transfer and by nomination. A person
appoi nted by nonmi nation was to be placed on probation for two years. The
rules do not throw any |ight on the procedure of nomination. But that does
not help the appellant as she was not placed on probation

Nor it is claimed by her that she was appointed by nomi nation. Further it
appears from various advertisenents issued by the Government fromtime to
time that the appointnents for pernmanent sel ection were nmade through Public
Service Commission. It is true as is clear fromthe counter- affidavit
filed by the Under Secretary in the Education Departnent that the tem
porary appointments for |ecturers were nade by the sel ection Board. That
procedure Is still resorted to as appears fromthe recent advertisenent
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stated to have been issued by the University. But even such appointnents
were not regularised ipso facto by the Governnent Resolution of 1975 as in
1983 when the CGovernnent was faced with sinilar problemof |arge nunber of
nmedi cal officers in Class-11 it sent a proposal to the conmmission to hold a
speci al test which was agreed to as is clear fromthe Resolution dated 3rd
February 1984 to the foll owi ng effect:

"On the proposal nade by Government for regul arisation of appointnments of
Medi cal Oficers nmentioned in para |, the Maharashtra public Service

Conmi ssion agreed as a very special case, to absorb such Medical Oficers
who had put in 3 or nore years of service as on 28th February 1983 and were
successful in the special test conducted by the Comm ssion for the purpose
of their absorption.™

Since the Government has been treating the class-11 post in purview of
Public Service Commi ssion and these posts Were not included in the
notification issued on 8th Cctober 1965 by the State Governnent the

Tri bunal did not conmit any error in recording the finding that the post of
Lecturer in Dentistry in the State of Miharashtra even in 1978 was within
purvi ew of the Public Service Comm ssion. Even otherw se the Tenporary
Covernment _Servi ces Regul arisation Rules issued by the Government in 1975
shoul d not be held, in the larger interest, to be applicable to those cases
where the post specially dass-11 service is in purview of the public
Servi ce Comm ssion, /In. Dr. MA Hague v. Union of India, [1993] 2 SCC 20
(219) it was observed by this Court

..... ... we cannot | ose sight of the fact that the recruitnment rules
nmade under Article 309 of the Constitution have to be followed strictly and
not in breach. If a disregard of the rules and the by passing of the Public
Servi ce Conmi ssions are permtted, it will open a back-door for illega
recruitment without limt. Infact this Court has, of |late, been wi tnessing
a constant violation of the recruitment rules and a scant respect for the
Constitutional provisions requiring recruitnent to the services through the
Public service comm ssion, ft appears that since this Court has in some
cases permtted regularisation of the irregularly recruited enpl oyee, sone
CGovernnments and authorities have been increasingly resort-ing to irregular
recruitments. The result has been that the recruit-nment rules and the
Public Service Comm ssions. have been kept in col d'storage and candi date

di ctated by various considerations are being recruited as a matter of
course."

The claimof the appellant therefore, that she stood regul ari sed under 1975
Resol uti on cannot be accepted.

Nor the claimor the appellant, that she having worked as Lecturer wi thout
break for nine years on the date the advertisement was issued she should be
deenmed to have been regul ari sed appears to be well founded. Eligibility and
conti nuous working for however |ong period should not be permtted to over-
reach the | aw. Requirenent of rules of section through Conm ssion cannot be
substituted by humane considerations. Law nust take its course.
Consequently the appellant was not entitled to claimthat she should have
been deened to have been regul ari sed as she had been working w t hout break
for nine years.

Even then, at one stage, the selection and appoi ntnment of the appellant by
a duly constituted Board agai nst a tenporary post in accordance with rules
agai nst a permanent post and her continuance for nine years coupled wth

i naction of the Governnment to take any steps to fill the post through

Conmi ssion thus preventing the appellant from availing of any opportunity
for regul ar selection was bothering us. But when the Under Secretary in the
Medi cal Departnent filed the additional affidavit on direction of this
Court what transpired indicated that in fact the appellant has continued
partly because of the circunstance that the regularly sel ected candi date
did not join and partly due to interimorders granted by the courts. In the
affidavit it is stated that advertisement for regular selection through
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Conmi ssion was issued by the Governnent on 13th January 1984 for the post
of Lecturer in Dentistry. The appellant along with others applied for the
sanme but it was one Dr. S.C. Bhoir who was sel ected and posted as Lecturer
in BJ. Medical College, Pune. He, however, did not join due to certain
unavoi dabl e circunstances. The affidavit states that it was due to this
reason that the appellant continued as tenporary |ecturer even when she was
not sel ected by the comm ssion. The appellant, therefore, cannot nake any
grievance that she was not afforded any opportunity to becone regul ar

t hrough appoi ntment by the Conmi ssion. And unfortunately for her when the
post was advertised again in 1988 the eligibility criteria had changed
under Maharashtra Medical an Re-search Services Cass-11 in Directorate of
Medi cal and Research (Recruitnment) Rules, 1986, yet she has continued til
now on strength of interimOders granted in her favour first fromthe Hi gh
Court, continued by the Tribunal and then by this Court. The interimorders
have al ready caused enough injury to the sel ected candi date.

In the result this appeal fails and is disnmssed. But there shall be no
order as to costs.




