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ACT:

Transfer of Property Act, 4 of 1882, s. 1l4-Lease of prem ses
with option to |essee to renewit every ten years-Covenant
whet her offends rul e agai nst perpetuity.

HEADNOTE:
The respondent by a deed executed in 1951 took on lease from
the appellant certain premses in Bangalore. It was

stipulated in the deed that the | ease would be for a period
of 10 vyears in the first instance with an option to the
| essee to renew the, sanme every ten years so long as
desired. When in 1961 the first (period of ten years was
about to expire the respondent asked for a renewal of the
| ease. On the appellant refusing to do so, the  respondent
filed a suit for specific performance, The suit was ~ decreed
by the trial court, the first appellate court and the High
Court . Appeal in this Court was filed by special |Ieave.
The contention of the 'appellant was that the lease in
guestion being in the first instance for ten years only was
not a lease in perpetuity as contenplated by s. 105 of the
Transfer of Property Act; however the clauses relating to
renewal which were covenants that ran with the [ and of f ended
the rule against perpetuity in s. 14 of the Act.

HELD: The 'appeal nust be di sm ssed.

(a) Section 14 of the Act is applicable only where there
is transfer of property. Even if creation of a |ease hold
interest is a transfer of a right in property and would fal
within the expression 'transfer of property’ the transfer
was for a period of ten years only by means of the indenture
in the present case. The stipulation relating to renewa
could not be regarded as transferring property or any rights
therein. [143 B]

(b) The option of renewal given to the |l essee did not
contai n a covenant which created an interest in the
property of the nature that would fail within the anbit of
s. 14. [143 F]

Ganesh Sonar v. Purnendu Narayan Singha & Os. (1962)
Pat. 201, applied.

Whodal Il v. difton, [1905]2 Ch. 257, referred to.
(c) In English law the, court would give effect to a
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covenant for perpetual renewal so long as the intention is
clear and it will not be open to objection on the ground of
perpetuity. In India the equitable rule that the burden of
a covenant runs with the land is to be found in s. 40 of the
Transfer of Property Act, but that section its.elf expressly
says that the right of the covenanted is not an interest in
the Iland bound by the covenant nor an easenment. It is not
"an interest because the Act does not recognise equitable
estate. [143 G 144 F]

Thus even on the footing that the clauses relating to

renewal in the lease, in the present case, contained
covenants running with the |land the
141

rul e agai nst perpetuity contained in s. 14 of the Act would
not be applicable as no interest in property had been
created of the nature contenplated in the provision. [144 G

Mul ler v. Trafford, [1901]1 Ch. 54, Weg Mdtors Ltd. v.
Hales & Ors. [1961] 3 AE.L.R 181, 188 and London & South
Western R'y. v. Goreto, (1882) 20 Ch. D. 56.2, 580, referred
to.

JUDGVENT:
ClVIL APPELLATE JURISDICTION. Civil Appeal No.. 1655 of
1968.

Appeal by special |leave fromthe judgnent and order
dat ed Decenber 20, 1967 of the Mysore Hi gh Court in Regular
Second Appeal No. 811 of 1965.

A. K Sen, Shyamala Pappu and Vineet Kumar, for the
appel | ant.

S.V. Cupte, Janendra Lal, B.R Agarwal a and Kumar M
Mehta, for the respondent.

The Judgnent of the Court was delivered by

Grover, J. This is an appeal by special leave from a
judgrment of the Mysore High Court in which the question
i nvolved is whether an option given to a | essee to/get the
| ease,, which is initially for a period of 10 years, renewed
after every 10 years is hit by the rule of perpetuity ‘and is
voi d.

The respondent entered into a deed of |ease on Cctober
26, 1951 with the appellant in respect of premses Nos. 8 &
9, Mhatma Gandhi Road, (South Parade), Civil Station
Bangalore. It was stipulated that the | ease woul d be for a
period of 10 years in the first instance with effect~ from
Noverber 1, 1961 "with ,an option to the | essee to renew the
same as long as desired as provided'. Causes 9 and 10
which are material may be reproduced: --

"9. The | essee shall have the right to
renew the | ease of the schedul ed prem ses at
the end of the present period of ten years
herein secured on the sane rental of Rs. 450/-
per nonth, for a simlar period and for
further simlar periods thereafter on the sane
terms and conditions as are set forth herein
and the Lessee shall be pernmitted and shal
have the right to remain in occupation of the
prem ses on the sane terns and conditions for
any further periods of ten years as long as
they desire to do so.

10. The Lessor shall not raise any
obj ection whatsoever to the Lessee exercising
his option to renew the | ease for any further
periods of ten years on the same terns and
conditions as long as they desire to be in
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142
occupation, provided that the Lessee shah not have the right
to transfer the |l ease or alienate any right thereunder. '~
It appears that before the expiry of the period of ten
years from the date of the comencenent of the |ease the
| essee wote to the lessor informng himof the intention to
exercise the option given to the | essee under the deed of
lease to get the sane renewed on the sane terns and
conditions as before for a period of ten years from Novenber
1, 1961. The lessor did not conply with the request. After
serving a notice the lessee filed a suit for specific
performance of the covenant in the | ease for renewal. It
was prayed that the Ilessor be directed to execute a
registered deed to lease in favour of the lessee and if he
failed to do so the court should execute a deed in his
favour. The |essor pleaded, inter alia, that the condition

relating to renewal was hit the rul e agai nst perpetuity.
Certain other pleas were taken with which we are not
concer ned, The trial court decreed the suit. The first

appel | ate court and the High Court affirnmed the decree.

The rul e agai nst perpetuity is enbodied in s. 14 of the
Transfer of Property Act, ~hereinafter <called the Act.
According to it no-transfer of property can operate to
create an interest which is to take effect after the
lifetime of one or nore persons living at the date of such

transfer and the minority of sone person who shall be in
exi stence at the expiration of that period and to whom if
he attains full age, the interest created is to bel ong. It

is well known that the rul e against perpetuity is rounded on
the principle that the liberty of alienation "shall not be

exercised to its own destruction and that all ~contrivances
shall be void which tend to create a perpetuity or place
property for ever out of the reach of t he exercise of the
power of alienation". The words  "transfer of property"

have been defined by s. 5 of the Act to mean an act by which
a living person conveys property in-present or in future to

one or nore other living persons etc. The words  "living
persons” include a Conpany or. -association or  body of
i ndividuals. Section 105 of the Act defines "lease". A

| ease of immovable property is a transfer of a right to
enjoy such property nade for a certain time express _or
inmplied or in perpetuity in consideration of a price paid or
prom sed or of nobney, a share of crops, service or any other
thing of value. A lease is not a nere contract but it is a
transfer of an interest in land and creates-a right in rem
OnM ng to the provisions of s. 105 a | ease in perpetuity can
be created but even then an interest still remains in the
| essor which is called a reversion

It is not disputed on behalf of the appellant that a
| ease in perpetuity could have been created but the lease in
the present case

143
was not of that kind and was for a period of ten years only
in the first instance. It is said that the mschief is

created by the clauses relating to renewal which are
covenants that run wth the land. It is pointed out that
on a correct construction of the renewal clauses the rule of

perpetuity contained in s. 14 would be i medi ately
attracted. W are wunable to agree. Section 14 is
applicable only where there is transfer of property. Even
if creation of a lease-hold interest is a transfer of a
right in property and would fall wthin the expression
"transfer of property" the transfer was for a period of ten
years only by nmeans of the indenture Exh. P-I. The

stipulation relating to the renewal could not be regarded as
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transferring property or any rights therein

In Ganesh Sonar v. Purnendu Narayan Singha & Os.(1) in
the case of lease of |and an option had been given to the
| essor determne the | ease and take possession of the | ease-
hold land wunder specified conditions. The question was
whet her such a covenant would fall within the rule | aid down
in the English case Whodall v. difton(2) in which it was
held that a provisoin a lease giving an option to the
| essor to purchase the fee sinple of the land at a certain
rate was invalid as infringing the rule against perpetuity.
The Patna High Court distinguished the English decision
quite rightly on the ground that after the counting into
force of the Act a contract for the sale of imovable
property did not itself create an interest in such property
as was the case under-the English law. According to the
Pat na deci sion the option given by the | essee to the |essor
to resune the | ease holdland was nmerely a personal covenant
and was not a covenant which created an interest in |and and
so. the rul e against perpetuity contained ins. 14 of the
Act was notapplicable. The sane principle would govern the
present case. ~The clauses containing the option to get the
| ease renewed on the expiry of each termof ten years can by
no means be regarded as creating an interest in property of
the nature that would fall within the anbit of s. 14.

Even wunder the English |aw the court would give effect
to a covenant for perpetual renewal so long as the invention
is clear and it will not be open to objection on the ground
of perpetuity; see Hal sbury’s Laws of England, 3rd Edn. Vol.
23, p 627. In Miuller v. Traf Jword(3) it was held that the
covenant in a |ease for renewal was not strictly a
covenant for renewal. But~ Farwell, J., proceeded to
observe that a covenant to renew had been held for at. |east
two centuries to be a covenant running with the land. If so,

then no question of perpetuity would arise. It appears that
in England whatever mght ~have been the reason, t he
obj ection of perpetuity had never been taken to cases

(1) (1962) Patna 201. (2) (1905) 2. /Ch. 257.
(3)(1901) 1 Ch. 54.

of covenants for renewal. The follow ng observati ons of
Farwell, J., which were quoted with approval by Lord
Ever shed, M R in Weg Mbdtors Ltd. V. Hal es &

O hers(1) are note-worthy:

"But now | will assunme that this is a
covenant for renewal running with the |and;
it is thenin ny opinion free fromany taint
of perpetuity because it is annexed to the
| and. See Rogers v. Hosegood, (1900)

2 Ch. 388."

The equitable rule that the burden of a
covenant runs with the land is to be found in
s. 40 of the Act. This section reads:

40. "VWere for the nore beneficia
enjoynment of his own i nmoveabl e property, a
third person, has, independently of any

interest in the i moveabl e property of another
or of any easenent thereon, a right to
restrain the enjoynent in a particular manner
of the latter property, or

where a third person is entitled to the
benefit of an obligation arising out of
contract, and annexed to the ownership of
i moveabl e property, but not anpbunting to an
interest therein or easenent thereon

such right or obligation may be
enforced against a transferee wth notice
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thereof or a gratuitous transferee of the
property affected thereby, but not against a
transferee for consideration and wi t hout
notice of the right or obligation nor against
such property in his hands."
As pointed out in Mulla s Transfer of Property Act, 5th Edn
at page 194, s. 40 expressly says that the right of the
covenant ee not an interest in the land bound by the
covenant nor an easement. It is not an interest because the
Act does not recognise equitable estates and it cannot be
said as Sir CGeorge Jessal said in London & South Wstern
Ry. v. Gom(2) that if a covenant "binds the land it

creates an equitable interest in the land." The expression
"covenant runs wth the land" has been taken from the
English law of real property. It is an exception to the

general rule that all covenants are personal. Even on the
footing that the clauses relating to renewal in the | ease,
in the present case, contain covenants running with the |and
the rule against perpetuity contained in s. 14 of the Act
woul d not' be applicable as no interest in property has been
created of the nature contenplated by that provision

For the above reasons the appeal fails and it is
di smissed with costs.
G C Appeal dism ssed.
(1) [21961] 3, A E/L.R 181,188. (2) [1882] 20 Ch. D. 562,
580.
145




