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PETI TI ONER
STATE OF GUIARAT ETC.

Vs.
RESPONDENT:
HOTEL RATRANI THROUGH | TS PROPRI ETORSHRI KANJI VI SHARAM PATE
DATE OF JUDGVENT: 10/ 12/ 1996
BENCH

K. RAMASVWAMY, G T. NANAVATI

ACT:
HEADNOTE
JUDGVENT:
W TH
Cl VI L APPEAL NOCS. 4514-15/84 AND 132-33/86
ORDER
The main appeal = by special leave arises from the

judgrment and order of the H-gh Court of Gujarat, made on
March 1/4, 1985 in Special Gvil Application No.4459/84 and
batch. The other appeals relate to the decision of the
Bonbay High Court in Ramesh Wanan Roke & Ors. vs. State of
Maharashtra [AIR 1984 Bom 345]. The CGujarat Hi gh Court has
foll owed the decision of the Bonbay Hi gh Court. In all the
cases, the facts are not in dispute.

The respective |egislatures  brought Section’ 6-A in
Bonbay and the Gujarat Entertai nment Tax Act, 1977 providing
for levy and collection of tax on entertainment by Video
Cassette Recorder or Player on Television or Videoscope in
any place of entertainnment or omibus etc. at the rates
specified therein. The latter Act cane into force we.f.
June 14, 1984. The Governnent nade Rules by nane, Qujarat
C nema (Regul ation & Exhibition by Video) Rules, 1984 9 for
short, the "Rules"). The Rules have cone into force on the
sane date. The respondents filed the wit petitions
chall enging the constitutionality of Section 6-A, Rules
13(1) and 19(ii) of the Rules. The H gh Court while
uphol ding the constitutionality of the Act and the  Rul es
held that the gross collection of the entertai nnent tax on
the Video Recorder or Video Player on Television or
Vi deoscope is arbitrary and violative of Article 14. It al so
held that the Rules are ultra vires. Thus, these appeals by
speci al | eave.

I n Venkat eshwara Theater vs. State of AP. & Os
[ (1993) 3 sCcC  677], this Court consi der ed t he
constitutionality of Sections 4, 4-Aand 5 of the AP

Entertai nment Tax Act, 1939 providing for | evy and
collection of entertainment tax on the gross collection in
C nema theater. It was held in par agraph 16 t hat

entertainment tax that would be collected over and above the
average occupancy rate would constitute the profit of the
proprietor. In the circunstances, it cannot be said that the
adoption of the system of consolidated levy in Section 4(1),
as anended by Act 24 of 1984, alters the nature of tax and
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it ceases to be a tax on entertai nment.
In paragraph 17, on the gross collections,

t hus:

"It has been urged that since both
the nmodes of levy of tax were
preval ent prior to the enactnent of
Act 24 of 1984, an option should
have been given to the proprietor
of a cinema theatre to choose
bet ween either of the two nodes and
that under the inmpugned provisions
the choice is confined to two nodes
of assessnent under the sanme system
of consolidated |evy based on the
gross collection capacity per show,

one on t he basi s of gr oss
coll ection capacity power show
under. Section 4(1) and other on the
basis of ~ gross collection capacity
per 'show for a prescribed nunber of
shows per— week underSection 5. W
find no subst ance in this
contention. Once it is held that
tax on entertai nnent could be
| evied by either of the two nodes,

viz., per paynent for admni ssion or
gross collection capacity per show,
it is for the legislature to decide
the particular  node or nodes of
levy to be adopted and whether a
choice should be available to the
proprietor of the cinema theatre in
this regard. The legislature does
not transgress the limts of its
| egi sl ative power conferred on its
under Entry 62 of List Il if it
deci des that consolidated |levy on
the basis of gross col'l ection
capacity per show shall be the only
node for | evy of t ax on
entertai nnents. "

I n paragraph 29 and 30, it was held
"29. In the instant case, we find
that the | egislature has prescribed
di fferent rates of t ax by
classifying theaters into different
cl asses, nanely, air-conditioned,
air-cooled, ordinary (other than
air-conditioned and ai r-cool ed),
per manent and sem -pernmanent and
touring and tenporary. The theaters
have further been categorised on
the basis of the type of the |oca

area in which they are situate. It
cannot, therefore, be said there
has been no attenpt on the part of
the legislature to classify the
cinema theatres t aki ng into
consideration the differentiating
circunstances for the purpose of
i mposition of tax. The grievance of
t he appel | ant s is t hat t he
classification is not perfect. Wat
they went is that there should have
been further classification anpngst

t hus:

it was held
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the theatres falling in the sane

class on the basis of the location

of the theatre in each |ocal area.

We do not think that such a

contention is well founded.

30. In relation to cinenma theatres

it can be said that the attendance

in the various cinema theatres
within a local area would not be
uni form and woul d depend on factors
which may vary from tine to tine.

But his does not nean that cinema

theatres in a particular category

of local area will ~ always be at a

di sadvant age SO as to be

prejudicially affected by a uniform

rate as conpared to ci nema theatres
having a better ~location  in the
sane | ocal area. It is, therefore
not possi bl e to accept t he
contention that the i mpugned
provisions are violative of the
right to equality guaranteed under

Article 14 of ‘the Constitution on

the basis that unequals are being

treated equally."

Thus this Court had upheld the power of ‘the Legislature
to levy gross collections on the entertai nment tax. Section
6- A reads as under:

"6-A(1) There shall be levied and
paid to the State Governnment, a tax
on an ent ert ai nnent by vi deo
cassette recorded or video cassette
pl ayer on television or videoscope
calcul ated at the follow ng rates,
nanel y: -

(a) in any place of entertai nment

ot her than that mentioned in clause

(b).

(1) within the linmits of a l|oca

area, the population of which as

ascertained at the last preceding
census and notified by the State

CGovernment in the official gazette

after such census is nore than

1, 00,000, two rupees per seat in

such place of entertainment:

(I'l) within the limts of aloca

area, the population of which was

ascertained at the last preceding
census and notified by the State

CGovernment in the official gazette

after such census is nore than

50, 000 but not nore than 1,00, 000,

on rupee per seat in such place of

entertai nment.

(I'r1) in any other area, seventy

pai se per seat in such place of

entertai nnent.

(b) in any ommi bus which is used to

the State exclusively as contract

carriage havi ng provi si on for
entertai nment by vi deo cassette
recorder or video cassette player
on television or videoscope, two




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 7

rupees per seat in the ommi bus.

(2) For the purpose of levy of tax
under this section, it shall be
presuned t hat

(a) in the case of a place of
entertainnent falling under clause
(a) of sub-section (1), a
proprietor provides at |east three
entertai nments on every day, and
(b) in the case of any omibus
falling under clause (b) of sub-
section (1), a proprietor provides
at | east one entertainment on every
day;

unl ess the proprietor otherw se
inforns the prescribed officer at
such time and-in such manner as may
be prescri bed.

3(a) Not wi t hst andi ng anyt hi ng
cont'ained i n clause (a) of sub-sec.
(1), every proprietor to whomany
of the provisions of that clause
apply shall have an option of
payment of t'ax a the rates
specified in clause (d) to be
exercise as provided in clause (b)
wi thin ninety days fromthe date of
the comencenent of the Cujarat
Entertai nments Tax (Amendrent)  Act,
1984 and any person who becone such
proprietor after that —date may
exercise such option within sixty
days from such date

(b) A proprietor desiring to
exercise an option referred to-in
cl ause (a) shal | make an
application to the prescri bed
officer in such form as nmay be
prescribed, to pernmt him to nake
in lieu of amount of tax payable by
hi m under cl ause (a) of sub-section
(I'), payment of tax at the rates
specified in clause (d).

(c) On an application under clause
(b), the prescribed officer my
grant such perm ssion and thereupon
subject to clause (e) the paynent
of tax shall be made accordingly.
(d) where a proprietor has been
permtted to pay tax under clause
(c) he shall be liable to pay
nonthly at the following rates,

nanel y: -
In the case of a pl ace of
entertainment wthin t he | oca

limts of a local area referred to

(1) in sub clause (I) of clause (a)
of sub-section (1) -

(i) five rupees per seat per day
where the proprietor has declared
that he holds not nore than three
entertai nnents per day; and

(ii) six rupees per seat per day
where the proprietor has declared
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that he holds nore than three
entertai nnents per day;

(2) in sub-clause (1l1) of clause
(a) of sub-section (1)

(i) three rupees per seat per day
where the proprietor has declared
that he holds not nore than three
entertai nnents per day; and

(ii) four rupees per seat per day
where the proprietor has declared
that he holds nmore than three
entertai nnents per day,

(e) A proprietor who has opted for
paynment of tax under clause (a),
may at any tinme but not before the
expiry of a period of twelve
nonths, by a notice’in such formas
may be prescribed, addressed to the
prescri bed officer, revoke his
opti‘on fromthe comrencenent of any
nonth following that in which'the
notice is given.

(4) For the purpose of levy of tax
under sub-section (1) every
propri et or shal | furni sh such
returns to the prescribed officer
in such manner or such period and
before such dat e as may be
prescri bed.

(5) Save as otherwise provided in
sub-sections (1) to (4), the
provi sions of this Act (except
sections 3, 4 and 6) and the rules
made thereunder shall, so far as
may be, apply in relationto the
tax livable under sub-section (1)
as they apply in relation to the
tax livable under sections 3 and 4;
Rules 13 and 19 of the Cujarat
C nemas (Regul ations of Exhibition
by Video) Rules, 1984 are also

i mpugned here. They are al so
repr oduced her ei n- bel ow: -
13. Power to refuse license: (1)

The Licensing authority shall have
absolute discretion to refuse a
licence if the video cinema is
likely to cause obstruction
i nconveni ence, annoyance, risk,
danger or dammge to the residents
or passers by in the vicinity of
t he ci nema.

(2) The licensing authority shal
refuse a license if the distance
bet ween the exi sting per manent
sem -permanent or touring cinema
and the video cinema is |less than
150 netres.

19. Access to inspecting officers,
The |icensee shall give free access
to the video cinema at all honors
to -

(i) the licensing authority or any
of ficer nominated by the licensing
authority under the Act and the
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Rul es and for checking that the

provi sions of the Act and the Rul es

are being conplied with;

(ii) any Police Oficer who is

required by a general or specia

order of the licensing authority of

the District Super i nt endent of

Police or the Commi ssi oner of

Police, as the case may be."

Shri Krishan Mahaj an, | earned counsel appearing for the
respondents, contends that Section 3 of the Act envi sages
levy of the tax on paynment for admi ssion to entertai nnents
on every paynent for admssion to an entertainnent, other
than the paynent for adnmission referred to in clause (b), a
tax at the following rates specified therein. The Video
Recorder or a Pl ayer when exhibited entertains the customer;
it does not entertain a person on adm ssion. For adm ssion,
therefore, it 1is not an entertainment tax. Accordingly it
cannot be levied. W find no force in the contention. It is
an admtted position that they entertain the persons on
pl ayi ng the Video Recorder or Video Games on adnission or in
the omi bus, as enacted under the Act. Thereby, obviously on
charging the admi ssion rates or while operating the ommi bus
during journey, the Video Recorder or Video Player has been
exhibited for entertaining traveling passengers. Thus it is
an adm ssion to entertain the person on paynment. It is then
contended that the conposition was not available to them at
flat rate because there is no regular intake of the persons
or of nunber of shows. Accordingly, the rule is arbitrary.
We find no force in the contention

It is seen that the Rule envisages inposition of the
levy of the tax on the basis of the popul ation of the place
of exhibition. |If it is a place where the population is one
lakh and nore @ Rs.2/- per seat and if the population is
bet ween one [|akh and 50,000, @Re. 1 per seat and in other
places at Re.0.75 per seat. It is for the licensee to
specify to the authorities, how many per sons are
entertained. As far as the gross collections are concerned,
it cannot be investigated to recall by a rule as to how many
of themin each show are admitted. Sub-section 3(2) provides
that for the purpose of levy of tax under this section, it
shall be presuned that in the case of a place of
entertainnent failing under clause (a) of sub-section (1), a
proprietor provides at |least three entertainnments on every
day and in the case of any omibus failing under clause (b)
of sub-section (1), a proprietor provides at |east one
entertainment on every day. It is only ~a presunptive
evi dence since in the absence of definite information, Rule-
maki ng authority leaves it to the licensee to establish by
nmaki ng application as to how nmany persons he has/ been
entertaining, unless the proprietor otherwise inforns the
prescribed officer at such time and in such nanner as may be
prescri bed. Therefore, the proprietor or the |1|icensee has
been given option to informthe prescribed authority at such
time and in such manner, as the case mmy be, as per the
rul es. Sub-section 3(d) postulates that where a proprietor
has been pernitted to pay tax under clause (c), he shall be
liable to pay nmonthly at the rates specified thereunder
Cl ause (e) shows that a proprietor who has opted for paynent
of tax wunder clause (a), may at any tinme but not before the
expiry of a period of 12 nonths, by a notice in such formas
nmay be prescribed, addressed to the prescribed officer
revoke his option from the comencenent of any nonth
followi ng that in which the notice is given.

Thus it could be seen that he has been given an option
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for paynment of the entertainment tax in the manner |aid down
in Clause (b). Under Cause 3(a), he is required to nake an
application as provided under clause (e). Thus consi dered,
it is a valid rule for the due collection of the
entertai nment tax when the proprietor of the video-
recorder/video games entertains the persons admitted into
the theater or exhibits the video recorder/video player in
omi bus at the rates specified thereunder. Thus the Rule is
valid and is not beset with any arbitrariness in the
exercise of the power. Accordingly, we uphold Section 6-A
and affirm the findings of the H gh Court declaring Rule
13(2) to be ultra vires. Rule 22 is void. Rule 14(2) is
i ncidental to and consequence of enforcenent of regulation

The appeal s are accordingly allowed, the wit petitions
stand di sm ssed. No costs.




