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ACT:

Constitution of I'ndi a- Art. 31-B- Scope of - Whet her
protection under Art. 31-B to Acts inserted in the Ninth
Schedul e agai nst violation of fundanental rights In Part |11
of the Constitution extends against violation of rights
under s. 299 of the Governnent of India Act 1935-Held yes.

Resett| enent of-Displaced Persons (Land ‘Acquisition)
Act; 1948-Two provisions to sub-cl.(e) of sub-s. (l) of s.
7-Validity of-Held valid.

HEADNOTE

S.7 of the Resettlement  of Displaced Persons (Land
Acqui sition) Act, 1948 broadly (provided for paynent of
conpensation for the land to be acquired for carrying out
the purposes of the Act and the nanner and  nethod of
conput ati on of conpensation. Sub-clause (a) of sub-s (1)
provided for determ ning the conpensati on having due regard
to the provisions of sub-section (1) of Sec. 23 of the Land
Acqui sition Act, 1894, that is the market price of the |and
on the date of acquisition. The two provisos carved out an
exception. The first part of the first ~proviso was in
consonance with ss. 4 and 6 of the Land Acquisition Act
nanely that the market value shall be determi ned as on the
date of the publication of the notice wunder | section 3.
Noti ce under section 3 served the purpose of a notification
under s. 4 of the Land Acquisition Act. It is the second
part of the first proviso that really affected the
conpensation, when it said that either the market | value
referred to in the first clause of Sub-s. (1) of s. 23 of
the said Act shall be deened to be the market val ue of such
land on the date of publication of the notice under s. 3 or
mar ket value of the land on the Ist day of Septenber, 1939,
with an addition of 40% whichever was |ess. The second
proviso catered to the situation where |and acquired had
been held by the owner thereof under a purchase nade before
the Ist day of April, 1984 but after the Ist day of
Sept enber, 1939.

2. These plots of land situated in Del hi and possessed
by the two appellants were acquired by the respondent in
1950 under the Resettlement of Displaced Persons (Land
Acqui sition) Act, 1948. An arbitrator was appointed as
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envi saged by s. 7(1) (b) of the Act to assess the
conpensation. The appellants and the Uni on of India appeared
before the arbitrator and the conpensati on was detern ned by
the arbitrator. The appellants perferred two separate
appeal s against the award of the arbitrator in the Hi gh
Court. A Division Bench of the Hgh Court following a
decision of the Full Bench of the H gh Court disni ssed the
appeal s, but granted a certificate under Art. 133(1) (c). In
these appeal s the appellants contended that the two provisos
to sub-clause (e) of sub-s.(1l) of s.7 of the Act were
viol ative of
573
s.299(2) of the Governnent of India Act, 1935 which
guaranteed a fair conpensation for deprivation and/or
acqui sition of property:

Di smi ssing the appeal s,
N

HELD: 1. The two provisoes to sub-clause (e) of sub-
s.(1) of s. 7 of the Resettlenment of Displaced Persons (Land
Acqui siti'on) Act 1948, are valid. [581 D

2. The contention that reducing the conpensation to the
mar ket value plus 40% as on- |Ist day of Septenber, 1939 is
thoroughly irrelevant ~ to the paynent of conpensation and
arbitrarily selects the date nuch earlier to the date of
acqui sition and ignores the escalation of price of the |and
is without much force. The choice of the date Septenber Ist,
1939 does not appear to be arbitrary but has-a real nexus to
the object sought to be as the 1984 Act. The choice of the
date as |Ist Septenmber 1939 is ~-very relevant and cannot be
struck down as arbitrary because one cannot overlook the
historical fact that the Second Wrld War was declared on
Septenber 2, 1939 and India was dragged-into it by a foreign
power on Septenber 3, 1939 and the war situation contributed
to the escalationin price of the land. It is however not
necessary to exam ne in depth thi's aspect. [577E-G

3. Article 31-B of the Constitution which was added by
the Constitution (First Anmendnent) Act, 1951 provides that
once an Act is placed in the N nth Schedule to the
Constitution either the Act or any provision thereof shal
not be deened to be void or ever to have becone void on the

ground that such Act or any provi sion thereof i's
inconsistent with, or takes away or abridges any of the
rights conferred by any provision of part 11l of the

Constitution. The protection under Article 31-B agai nst the
violation of the fundamental rights nmentioned in Part |11
must extend to the rights wunder section 299 of the
CGovernment of India Act, 1935 al so which has been repeal ed,
S. 299(2) was in substance a fundanental right which was
lifted bodily as it was from the Government of |ndia Act,
1935 and put into Part IIl of the Constitution. The Re-
settl enent of Displaced Persons (Land Acquisition) “Act, 1948
is admittedly inserted in the Nnth Schedule 'by the
Constitution (First Amendnent) Act, 1951. Therefore this Act
ecjoys the wunbrella of protection of Article 31-B and is
i mmuned from the challenge of being violative of any of the
rights under s. 299 of the Governnment of India Act, 1935 or
fundanmental rights in Part 11l of the Constitution. [577G H
578A; C-D ; GH

Union of India v. Snt. Mhinder Kaur, ILR 1969 Del h
1154, uphel d.

Dhi rubha Devi si ngh Gohil v. State of Bonbay, [1955] SCR
691; State of Utar Pradesh and Ohers v. H H Miharaja
Brijendre Singh, [1961] 1 SCR 362; N B. Jeejeebhoy wv.
Assi stant Collector, Thana Prant, Thana, [1965] 1 SCR 636;
Rust om Cavasj ee Cooper v. Union of India, [1970] 3 SCR 530;
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State of Gujarat v. Shantilal Mangal das and thers [1969] 3
SCR 541, referred to
574

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeals Nos. 922-
23 of 1971.

Appeal s from the Judgnent and Order dated the 16th
December, 1969 of the Delhi H gh Court in F.A O No. 94-D/ 59
& 46- D/ 1960.

K.C. Dua for the Appellant.

M S. GQujaral and R N. Poddar for the Respondent.

The Judgnent of the Court was delivered by

DESAI, J. A hangover - of the hey day of Article 31
pernmeates the controversy in these two appeals. The attenpt
is to salvage something fromthe debris of repealed Art. 31
by the Constitution (Forty-fourth Amendnent) Act, 1978.

In Re Civil Appeal No. 922/71 : Rammath, the appell ant,
who is now dead took on lease a plot of |and bearing No. 64
Bl ock L, Daryaganj, Delhi admeasuring 590 sq. yards from
Del hi | nprovenent Trust under Exh. A-4 dated February 10,
1942. The period reserved under |ease was 90 years. The
appel l ant paid Rs./ 10,253 as initial premiumand had to pay
recurring half-yearly rent in the amount of Rs. 102-8-6
under the agreed terns and conditions of the |ease. On
payment of Rs. 10,253, the initial ~paynent, the appell ant
was put in possession.

In Re Civil Appeal No. 923/71 : Appellant. R S. Ram
Pershad since deceased took on lease tw plots of |and
bearing No. 66-67 in Block L, Daryaganj, Delhi ‘from the
Del hi | nprovenent Trust. The appel |l ant executed a registered
| ease deed dated March 9, 1943 in respect of Plot No. 66 and
with respect to Plot No. 67, the transaction was through an
oral sale dated May 1, 1942. Each pl ot adneasured 590.1 sq.
yards. The appellant was put in( possession of both the
pl ots.

The Chief Conmi ssioner of Delhi issued the notification
No. F. 6(3) 50 R & R dated Decenber 15, 1950 under Section 3
of the Resettlement of Displaced Persons (Land Acqui sition)
Act, 1948 (' 1948 Act’ for short) for acquiring the plots of
both the appel l ants. An arbitrator was appointed as
envi saged by Section 7(1)(b) of the 1948 Act to assess the
conpensation. Both the appellants and the  Union of ~India
appeared before the arbitrator and the conpensation was
determ ned by the arbitrator.

575

Boot the appellants preferred two separate appeals
against the award of the arbitrator in the then Hi-gh Court
of Punjab at Delhi. On the formation of the H gh Court of
Del hi both the appeals cane up before the Division Bench on
two different dates. The Division Bench follow ng the
decision of the Full Bench in the Union of India v. Snt
Mohi nder Kaur (1) dismssed the appeals but granted a
certificate under Art. 133(1)(c) of the Constitution. Hence
both these appeals by certificate.

The only contention canvassed before the Hi gh Court was
that Ist and 2nd proviso to sub-clause (e) of sub-section 1
of Section 7 of the 1948 Act are violative of Sec. 299(2) of
the Government of India Act, 1935 as it then stood and the
conpensation awarded by the arbitrator in consonance with
the provisoes is illusory and therefore both the provisoes
are constitutionally invalid. A Full Bench of the Hi gh Court
in the deci si on herei nabove noti ced negati ved this
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contention but granted the certificate under Act. 133(1)(c)
on the ground that the decision in Union of India v. Snt
Mohi nder Kaur was pending in appeal before the Suprene Court
and as the High Court in rejecting the appeals of the
presents appellants followed the same decision, it was
i mperative that the certificate should be granted.

When the appeals cane up for hearing, we enquired from
M. K C. Dua, |earned counsel for the appellants as to what
happened to the appeal preferred in Snt. Mhinder Kaur’s
case which enabled the appellants to obtain the requisite
certificate under Art. 133(1)(c). There was no clear or
straight answer to the query and it appears that there was
no such appeal and therefore on this short ground the
certificate could have been cancelled. But as even the other
side was not in a position to shed 1ight on the question
whet her any appeal at all was preferred agai nst the decision
of the H gh Courtin Smt. Mhinder Kaur’'s case and if so
what fate it met, we persuaded ourselves not to cancel the
certificate.

M. K.C. Dua, |earned -counsel, who appeared for the
appel lants in both the appeals, was rather on uncertain
ground when he first stated that he does not wsh to
chall enge the <constitution validity of Section 7 and or the
provisoes to sec. 7(1)(e) and then |later on stated that he
does challenge the two provisoes to sub-clause (e) of sub-
sec. (1) of sec. 7 on the ground that these two pro-

576
vi soes are violative of Section 299(2) of the Governnent of
I ndia Act, 1935.

Sec. 7(1)(e) and the two provi soes read as under

"7.(1) Were any |and has been acquired under this
Act there shall be paid conpensation, the anmount of
whi ch shall be paid conpensation, the anmount of which
shall be determined in the manner and in accordance
with the principles hereinafter ~set out, that is to
say, -

XX XX XX

XX XX XX

(e) the arbitrator, in naking his award, = shall have

due regard to the provisions of sub-section (1) of

section 23 of the Land Acquisition Act, 1894 (1 of

1894);

Provided that the narket-value referred to in
clause first of subsection (1) of section 23 of the
said Act shall be deened to be the market-value of such
land on the date of publication of the notice under
section 3, or on the first day of Septenber, 1939 with
an addition of 40 per cent, whichever is less :

Provided further that where such |and has / been
held by the owner thereof under a purchase nade before
the first day of April, 1948, but after the first day
of Septenmber, 1939, by a registered docunent, 'or a
decree for pre-enption between the aforesaid dates, the
conpensation shall be the price actually paid by the
purchaser or the anpbunt on paynment of which he nay have
acquired the land in the decree for pre-enption as the
case may be."

The 1948 Act was enacted to acquire land for
resettl ement of displaced persons. As an aftermath of the
partition of |India thousands of persons were uprooted from
their habitats and they had to be resettled. Urgent
necessity was to acquire the land and that too at reasonabl e
price. In order to circumvent the prolix and time-consum ng
procedure under the Land Acquisition Act, 1894, a specia
act was enacted. Sec. 7 broadly provides for payment of
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conpensation for the land to be acquired for carrying out
the purposes of the Act and the nanner and nethod of
conput ati on of conpensation. Sub-clause (e) provides for
deterni ni ng the conpen-

577

sation having the due regard to the provisions of sub-
section (1) of the Land Acquisition Act, 1894, that is the
market price of the land on the date of acquisition. The two
provi soes carve out an exception. The first part of the
first proviso is in consonance with Sections 4 and 6 of the
Land Acquisition Act namely that the market value shall be
determned as on the date of the publication of the notice
under section 3. Notice under section 3 served the purpose
of a notification under Sec. 4 of the Land Acquisition Act.
It is the second part-of the first proviso that really
affects the conpensation, when it says that either the
mar ket value referred to in the first clause of sub-section
(1) of ~sec. 23 “of the said Act. shall be deenmed to be the
mar ket 'value of such |and on the date of publication of the
noti ce under section 3 or narket value of the land on the
first day of Septenber, 1939, with  an addition of 40 per
cent, whichever is less. The second proviso caters to the
situation where |and acquired has been held by the owner
t hereof under a purchase nmde before the Ist day of April
1948 but after the Ist day of April, 1948 but after the Ist
day of Septenber, 1939 which is not the question herein

M. Dua wurged that reducing the conpensation to the
mar ket value plus 40 per cent as on |Ist day of Septenber,
1939 is thoroughly irrelevant tothe paynent of conpensation
and arbitrarily selects the date nuch earlier to the date of
acqui sition and ignores the escal ation of price of the |and.
It was urged that the situation is not inproved by adding 40
per cent to the narket value as determined on Ist day of
Septenber ; 1939. The choice of the date Septenber Ist, 1939
does not appear to be arbitrary but has a real nexus to the
obj ect sought to be achieved by the 1948 Act. W are of the
opi nion that the choice of the date as Ist Septenber, 1939
is very relevant cannot be struck down as arbitrary because
one can not overlook the historical fact that  the Second
World War was declared on Septenber 2, 1939 and India was
dragged into it by a foreign power on Septenber 3, 1939 and
the war situation contributed to the escalation in price of
the land. It is however not necessary to exam ne in depth
this aspect.

The 1948 Act is admittedly inserted in- the Nnth
Schedul e by the Constitution (First Armendrment) Act, 1951
whi ch al so simultaneously added Art. 31-B. The Act finds its
place at plecitum16 in the Ninth Schedule. Once an act is
placed in the Ninth Schedule, Article 31 B provides that
either the act or any provision thereof shall not be deened
to be void or ever to have becone void on the ground of such
act or any provision thereof is inconsistent wth,

578

or takes away or abridges any of the rights conferred by any
provision of Part Ill of the Constitution. Once the act is
brought under the unbrella of protection of Art. 31-B by
inserting it in the N nth Schedule, the act is not open to
the challenge that it as a whole or any provision thereof
violates or contravenes any of the fundamental rights
contained in Part Il1l of the Constitution. The allegation
here is that the two provisoes violate the guarantee of fair
conpensation and therefore it constitutes deprivation of
property wi thout just conpensation, a relic of Art. 31(2)
l[ifted from Sec. 299(2) of the Governnent of India Act,
1935.
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The 1948 Act is a pre-Constitution statute. It was
therefore urged that it does not qualify for the protection
of Art. 31-B in as much as when enacted it was violative of
Sec. 299(2) of the Governnment of India Act, 1935 and as it
was void ab initio, it was not an existing law wi thin the
meani ng of expression in Article 366(10) and therefore is
not qualified for unbrella of protection enacted in Art. 31-
B

Sec. 299 of the Government of India Act, 1935 is al nost
in pari materia with repealed Art. 31(2). A Constitution
Bench of this Court in Dhirubha Devi singh Gohil v. The
State of Bonbay(1) while upholding the constitutiona
validity of the Bonbay Tal ukdari Tenure Abolition Act, 1949
on the ground that it was. not covered by the unbrella of
protection of Art. 31-B and the N nth Schedule held that
Sec. 299(2) of the Government of India Act was in substance
a fundanental right which was lifted bodily as it was from
the Government of India Act, 1935 and put into the Part I11
of the! Constitution. Accordingly repelling the contention
that the " Bonbay ~Act violated Sec. 299(2) and was not
qualified for ~the protection of Art. 31-B, it was held that
the marginal difference in the |anguage of Sec. 299 and Art.
31-B does not make any difference because what Art. 31-B
protects is not a mere 'contravention of the provisions of
Part 11l of the Constitution but an attack on the grounds
that the inpugned act 1is 'inconsistent with, or takes away
or abridges any of the rights conferred by any provision of
Part I111."” It was accordingly held “that even though the
Bonbay Tal ukdari Tenure Abolition ~Act, 1949 was a pre-
Constitution statute, it woul d nonethel ess be covered by the
unbrella of protectionof Art. 31-B. In this connection it
was observed as under
579

"It will be illogical to construe article 31-B as
affording protection only so far as these rights are
taken away by an Act in violation of the provisions of
the new Constitution but not when they are taken away
by an Act in violation of section 299 of the Governnent
of India Act which has been repeal ed. The intention of
the Constitution to protect each and every one of the

Acts specified in the Ninth Schedul e from any chal | enge

on the ground of violation of any of the fundanenta

rights secured wunder Part [Il of the Constitution

irrespective of whether they are pre-existing or new
rights, is placed beyond any doubt or question by the
very emphatic |anguage of article 31-B which declares
that none of the provisions of the specified Acts shal

be deemed to be void or ever to have becone void on the
ground of the alleged violation of the rights indicated
and "notw thstanding any judgnent, decree or order of

any court or tribunal." That intention -is also
enphasi sed by the positive declaration that "each of
the said Acts or Regulations shall, subject to the

power of any conmpetent Legislature to repeal or anend

it, continue in force."

This very question again surfaced in The State of Utar
Pradesh and Ohers v. H H Mharaja Brijendra Singh(1l) in
whi ch constitutional wvalidity of U P. Land Acquisition
(Rehabilitation of Refugees) Act, 1948 was questioned. The
title of the Act inmpugned in that case clearly shows that it
was in pari materia wth the Act, 1948 both being enacted
with a view to acquire power to acquire land for
rehabilitation of refugees and that too in the same year. It
may as well be nentioned that U P. Act XXVI of 1948 is al so
inserted in the Ninth Schedule. The entry just precedes the
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1948 Act. The High Court while upholding the validity of
Sec. 11 whichis in pari nmateria with Sec. 7 of 1948 Act
struck down the two provisoes to Sec. 11 sinmilarly worded as
the two provisoes to Sec. 7 (1) (e). Both the provisoes are
in pari materia with the inpugned provisoes. This Court,
reversing the decision of the Hi gh Court and follow ng the
deci sion in Dhirubha Devisingh Gohil’s case whil e uphol ding
the constitutional wvalidity of the Act held that the
protection under Art. 31B against the violation of the
fundanental rights nentioned therein nust extend to the
rights under Sec. 299 of the Government of India Act al so.
The reasons which weighed wth the Constitution Bench of
this Court while upholding the validity of the U P. Act.
will

580

mutatis nmutandis apply here and we nust uphold the validity
of the two provisos on parity of reasoning.

It"is thus satisfactorily ‘established that in view of
the insertion of the 1948 Act” in Ninth Schedule it enjoys
the unbrella of protection of Art. 31-B and therefore it is
i mmune fromthe challenge as violating any of the provisions
in Part 11l of the Constitution. In fact this should end the
controversy.

M. Dua however urged that in view of the decision of
this Court in N B/ Jeejeebhoy v. Assistant Collector, Thana
Prant, Thana(l) wherein this Court struck down the Land
Acqui sition (Bormbay Anendnent) Act, 1948 as constitutionally
invalid woul d necessitate re-exam nation of the decisions in
Dhi rubha Devisingh Gohil’s case and Miharaja Brijendra
Singh’s case. It was subnmitted that the decision in
Jeej eebhoy’s case conmes later in point of time both to the
decision in Dhirubha Gohil’s and Maharaja Brijendra Singhs
case, and therefore the |ater decision should prevail with
this Court. In Jeejeebhoy’s case, this Court repelled the
contention that the Anendment Act is saved by Art. 31-A of
the Constitution. The argunment of the |earned Attorney
General that Sec. 299 of the Government of India Act, 1935
declared a fundanental right of a citizen, that it is bodily
lifted and introduced by the Constitution in Art. 31(2)
thereof and that if Art. 31-A saved an attack agai nst the
Amendi ng Act on the ground that it infringed Art. 31(2)
thereof, it would equally save the attack based on  the
i nfringement of Sec. 299(2) of the Government of |ndia Act,
1935 was disposed of by nerely observing that the argunent
is far fetched. It nay however be nmentioned that in this
| ater decision, the decisions of the Constitution Bench in
Dhi rubha Devi singh Gohil’s case and the Maharaja Brijendra
Singh’s case were nmerely referred to but not overrul ed. They
were distinguished on the ground that the statutes inpugned
in those cases enjoyed the protection of Art. 31-B.  That is
a fact and would nmke all the difference. The inpugned Act
in Jeej eebhoy’'s case did not enjoy the protection of the
Ni nth Schedule and Art. 31-B, and therefore the decision in
Jeej ebhoy’ s case is hardly of any assistance.

It was lastly urged that the decision of the |arger
Bench in Rustom Cavasjee Cooper v. Union of India(2) would
clearly show t hat
581
the decision of this Court in State of Gujarat v. Shantila
Mangal das and Others is no nore good | aw and therefore it is
open to the Court to exam ne whet her conpensation offered by
the relevant provisions of the Statue is illusory or
prescribe principles well-recognised for valuation of |and.
In our opinion, this aspect is hardly rel evant because once
the inpugned statute or the inpugned provisions of the
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statute enjoy the protection of Art. 31-B, it is not open to
the Court to examine whether the principles for valuation
therein prescribed are relevant to the land valuation
because that question arises where a conplaint as to the
contravention of fundanmental rights enacted in repealed
Art.31 can be entertained and exam ned. That conpl ai nt has
to be rejected at the threshold as soon as it is pointed out
that the inpugned statute or the inpugned provisions of
statute enjoy the protection of Art. 31-B. It nmy be
mentioned that in Snmt. Mhinder Kaur’'s case, a Full Bench of
Del hi High Court exanmined and upheld the constitutiona
validity of the two provisoes to Sec. 7(1)(e) of the 1948
Act. W agree with the view taken by the H gh Court and
uphel d the sane.

Constitutional wvalidity of the provisoes to Sec.
7(1)(e) of the 1948 < Act was  the only point canvassed in
these two appeals-and as there is no nerit in it, both the
appeal s ' fail and are dismssed without any order as to
costs.

In Civil Appeal No. 922 of 1971 the appellant died
pendi ng the appeal and substitution is sought by one Kumar
Abha Gupta basing her claimon the will dated July 27, 1980

of the deceased. The  wll has neither been probated nor
anywhere its validity is determned. It is not necessary for
us to undertake/ this exerci se here. We grant the

substitution limted to the purposes of the appeal but if in
any appropriate proceeding, the question of the validity of
the will arises, the sane could not be said to have been
concluded by this Court granting the substitution. Subject
to this condition, the substitution is granted.

H S. K Appeal's di sm ssed.
582




