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The four appellants described as accused A-1, A-2, A3

and A-4 faced trial ‘along with three others for alleged
conmi ssion of offences puni shabl e under Sections 302, 120B
and 148 of the Indian Penal Code 1860 (for short 'the IPC).
The Trial Court found the present appellants to be guilty of
of f ence puni shabl e .under Section 302 I'PC but not of the

ot her two offences. Accused A-5 to A-7 were acquitted as the
Trial Court held evidence to be insufficient-to hold them
guilty. A-1 was sentenced to-undergo |life inprisonnent with
fine of Rs.2,000/- with default stipulation of six nonths.
Matter was carried in appeal before the Andhra Pradesh Hi gh
Court which by the inpugned judgrment held A-1 and A-4 guilty
of offence puni shable under Section 326 | PC and sentenced
each to undergo RI for 10 years andto pay a fine of
Rs.1,000/- with default stipulation of four nonths. A2 was
found guilty of offence punishable under Section 302 |IPC by
affirm ng conviction nmade and sentence inposed by the Tria
Court. A-3 was convicted of offence punishabl e under” Section
324 I PC and was sentenced to undergo inprisonment for a
period of three years and to pay a fine of Rs:500/- with
default stipulation of two nonths inprisonnment.

Prosecution version as unfolded during trial is as
fol | ows:

Al the accused assenbled in the house of A-2
(Boor abat hul a Ramachandra Rao) at about 10.00 a.m on
31.7.1993 and entered into a crimnal conspiracy to kil
Gubbal I a Sanmbarmurthy (hereinafter referred to as the
"deceased’) on that day itself. Subsequently at 12. 00 noon
on the sane day A-2 to A-7 assenbled again in the house of
one Chel li boyi na Venkata Narasamma (exam ned as PWD5) in
West Kaza village and once again conspired to kill the
deceased when he woul d be going to Pal akol. A-2 brought
knives in a bag and al so informed the other accused persons
that A-1 would join themat 3.00 p.m at the scene of
of fence, and pursuant to their crimnal conspiracy all the
accused assenbl ed with yerukul a knives and forned thensel ves
into an unl awful assenbly at Pal akol - Vardhanamroad in the
cattl e shed of Allam Udayavarlu on the outskirts of Pal ako
on the sane day at about 3.00 p.m with the conmon object of
killing the deceased. At about 3.30 p.m while the deceased
was going on his cycle fromhis village West Kaza towards
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Pal akol with three enpty cenent bags to purchase sundry
articles in the shandy at Pal akol, all the accused arned

wi th yerukul a kni ves surrounded hi mwhen he canme to the
scene of offence and inflicted injuries on himresulting in
his death on the spot. A-1 hacked himon his right side
neck, A-2 hacked himon his right side neck, and A-3 hacked
hi m on his back; and when the deceased fell down, A-4 hacked
himon his left chest. A-5 hacked himon his right shoul der
A-6 hacked himbelow | eft shoul der and A-7 al so hacked him
At the tine of occurrence, the brother of the deceased
Gubbal a Sriramanurthy (PW1), Gubbala Gopal am (PW?2) and
Gubbal a Chal apathi (PW3) all of Wst Kaza village were
following on two cycles a little behind the deceased, and

wi t nessed the occurrence, and on seeing them accused
renoved the body of the deceased to the nearby irrigation
body and escaped with their weapons. The scene of occurrence
was on the southern side of the road margin of Pal akol -
Vardhanamroad in front of the cattle shed of Allam
Udayavarl u on-the outskirts of Palakol town. A-1 was the

| eader of the Congress-I party and the other accused were
his followers; and the deceased was one of the organizers of
CPM party. Besides political rivalries, there were persona
rivalries between the famlies of A-1 and the deceased and
nunber of crimnal cases were filed against the persons

bel onging to the two parties. On the previous day, i.e. on
30.7.1993, CGubbal a Venkat aswamny, the brother of A1,
performed the marriages of his son and daughter, and those
bel ongi ng to Congress-1 party under the | eadership of A-1
did not attend that marriage while the deceased and his
followers attended those marriages in |arge nunbers and made
them a grand success and this precipitated the matters and

| ed the accused to a conspiracy to kill the deceased.

On conpl etion of investigation charge sheet was filed
and after fram ng of charges, the trial was taken up. 'In
order to further its version, prosecution exam ned 16
wi t nesses while the accused persons exam ned 7 witnesses to
substantiate their plea of false inplication and i nnocence.
The Trial Court found that as per prosecution, there were
eye-wi tnesses PW 1, 2 and 3, though PW 2 and 3 resiled
fromthe statements made during investigation. Primarily
convi ction was recorded placing reliance on the evidence of
PW1 though the Trial Court and the H gh Court found that
the evi dence was not without bl em sh

In support of the appeal, |earned counsel for the
appel l ant submitted that Trial Court and the Hi gh Court
havi ng accepted that there were exaggerations made by PW1
and since evidence was not totally reliable, at |east sone
corroborative evidence should have been |l ed by the
prosecution. The scene of occurrence was not established
and on the contrary, the evidence indicated that the
occurrence did not take at the place and in the manner
prescri bed by the prosecution and the defence version was
nore probable. The reasons ascribed by the Trial Court to
di scard the evidence of PW3 are equally applicable to PW1
and no distinction should have been nade to accept PW1's
versi on. The conduct of prosecution w tnesses and the
evi dence tendered by themis clearly unnatural. It is too
much to accept that the accused persons would carry the dead
body when PW1 was allegedly w tnessing the occurrence.
Courts bel ow having considered PW1 to be not wholly
reliable should have directed acquittal.

In response, |earned counsel for the State submitted
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that though PW1 has not been able to clearly state about
certain aspects, yet portion of his testinony has been found
sufficient by the courts belowto fasten guilt on the
accused persons. The conclusions are essentially factua
and two courts bel ow having found the evidence to be
sufficient for the purpose of convicting the accused
persons, no interference is called for. There was no cross-
exam nati on on the aspect regardi ng presence of PW1 at
about 1.30 p.m Though the Trial court and the H gh Court
found sone variations in the evidence yet the overall view
has been taken and no interference is called for on that
score al so

Much stress has been laid by the | earned counsel for
the appellants on the all eged unnatural conduct of the
wi tnesses. W find, as has been found by the courts bel ow,
after finding deceased to have breathed his | ast the obvious
reaction was to set the law into notion. The plea that FIR
was not | odged at the nearest Police Station is wthout
substance. It is clearly stated in evidence that a Constable
told the witness that the Inspector is not avail able and he
was not conpetent to accept the intimtion and had suggested
that the report nay be | odged at another Police Station
havi ng juri sdicti on.

As a rule of universal application it cannot be said

that when a portion of the prosecution evidence is discarded
as unworthy of credence, there cannot be any conviction. It
is always open to the Court to differentiate between an
accused who has been convicted and t hose who have been
acquitted. [See Guru Charan Singh and Another v. State of
Punjab (AR 1956 SC 460) and Sucha Singh and Another v.
State of Punjab (2003 (5) Supreme 445)]. The naxi m"Fal sus
in uno falsus in omibus" is nmerely a rule of caution

As has been indicated by this Court in Sucha Singh s case
(supra), in terns of felicitous nmetaphor, an attenpt has to
be made to separate grain fromthe chaff, truth from

fal sehood. When the prosecution is able to establish its
case by acceptable evidence, though in part, the accused can
be convicted even if the co-accused have been-acquitted on
the ground that the evidence | ed was not sufficient to
fasten guilt on them But where the positionis such that
the evidence is totally unreliable, and it will be

i npossible to separate truth from fal sehood to an extent
that they are inextricably m xed up, and in the process of
separati on an absol ute new case has to be reconstructed by
di vorcing essential details presented by the prosecution
conpl etely fromthe context and background against which
they are mmde, conviction cannot be made.

The above position was highlighted in Narain v. State
of MP. (2004 (2) SCC 455)

We find that PW1's version has not been found credible
on certain aspects. But that per se cannot be a ground to
di scard his evidence even if it is found to be otherw se
credible. So far as the prosecution version is concerned, he
has ascribed particular roles and acts to the accused
persons. Though PW 2 and 3 have turned hostile in respect
of part of their evidence, it is fairly settled position in
| aw that even if part of evidence is discarded, that cannot
be a ground to discard the evidence, nore particularly that
part of the evidence which is cogent and credible. The
evi dence and subsequent acts have been attributed to A-4 in
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vi ew of the evidence of PW1 which has remai ned unaffected,
in spite of the incisive cross-exan nation. The evi dence on
record is sufficient to establish the conviction. But we
find that sentence of 10 years has been awarded for the

of f ence puni shabl e under Section 326 IPC. It is on the

hi gher side. Custodial sentence of 5 years to A-1 and A-4
for their conviction under Section 326 | PC would suffice.
In the ultinate result, the appeal filed by A-1 and A-4 are
allowed to the extent of reduction in sentence, and stands
di smissed so far as A-2 and A-3 are concerned.

The appeal is disposed of as indicated above.




