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PETI TI ONER
Ut tranchal Forest Devel oprment Cor poration
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M C. Joshi

DATE OF JUDGVENT: 23/02/2007

BENCH
S.B. Sinha & Markandey Katju

JUDGVENT:

JUDGMENT

[Arising out of S.L.P.(C No. 9279 of 2006]
S.B. SINHA, J.

Leave granted.

Appel | ant (Corporation) herein is a Corporation incorporated under

U P. Forest Devel opment Corporation Act. |t is a successor of the UP Forest
Corporation. It engages seasonal workers as and when any requirenent
arises therefor. Respondent was enployed as a daily wager by the

Cor poration on or about 1.8.1989. Hi s services were term nated on

24.11.1991. He allegedly conpl eted 240 days’ of continuous work in a

peri od of twelve nmonths preceding the order of termnation. He did not

rai se any industrial dispute for a long tine. He approached the Conciliation
O ficer on or about 2.9.1996 i.e after a period of about 6 years. Conciliation
effort between the parties having failed, a reference. was nade by the State

of Uttranchal for adjudication of the follow ng dispute to the Labour Court.

"Whet her di spensation with the services of Shri Mhan
Chand Joshi son of Sh. N.B. Joshi, Field Assistant w e.f.
24.11.1991 by the enployer is valid and/or |egal? I f not,
what benefit/damages al ong with other benefits the

workman is entitled for."

By reason of an award dated 28.4.2003, the Labour Court opining
that the appellant herein contravened the provisions of Section 6N of U P.
Industrial Disputes Act, 1947 directed the reinstatenment of the respondent
with 50% of back wages with effect from9.9.1997. Aggrieved thereby and
di ssatisfied therewith, a wit petition was filed by the appellant herein which
was allowed in part by reason of the inpugned judgment reducing the back
wages to 25%

Ms. Rachna Srivastava, the | earned counsel “appearing on behal f ‘of the
appel  ant woul d submit that keeping in viewthe fact that the respondent was
appoi nted as a daily wager on a tenporary basis and that too for seasona
wor k, the inpugned judgment cannot be sustai ned.

M's. Rachana Joshi Issar, the | earned counsel appearing on behalf of

the respondent, on the other hand, urged that it is a fit case where this Court,
having regard to the fact situation obtaining in the case, should not interfere
with the inmpugned judgment. Qur attention in this behalf is drawn to an

order of the Division Bench of this Court dated 19.7.2004 passed in

Regi onal Manager, U P.S.RT.C. & Anr. v. Kamal Kumar [RP No.

1886/ 2003 in SLP(C) No. 24118 of 2002].

The fact that the respondent was appointed as a daily wager is not in
di spute. He had worked with the Corporation for a very short period nanely
from1.8.1989 to 24.11.1991. As noticed hereinbefore, an industrial dispute
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was raised only on 2.9.1996.

The Conciliation Oficer purported to have condoned the delay. He
could not do so. There is no dispute that the U P. Industrial Disputes Act
does not provide for any period of limtation. But it is now well settled that
the relief to which a workman would be entitled to in such a situation would
depend upon the facts and circunstances of each case.

We may notice that recently this Court in Enployers in relation to the
Managenment of Sudandih Colliery of Ms. Bharat Coking Coal Ltd. v. Their
Wor kman represented by Rashtriya Colliery Mazdoor Sangh [JT 2006 (1)
SC 411] opined : -

"10. So far as delay in seeking the reference is
concerned, no fornula of universal application can be
laid down. It would depend on facts of each individua
case."

Al't hough according to the | earned counsel appearing on behalf of the
appel | ant' the Labour Court and the Hi gh Court committed an error in
arriving at a finding that in term nating the services of the respondent, the
provi sions of Section 6N of the UP Industrial Disputes Act were
contravened, we will proceed on the basis that the said finding is correct.
The question, however, would be as to whether in a situation of this nature,
relief of reinstatenment in services shoul d have been granted. It is now well-
settled by reason of /a catena of decisions of this Court that, the relief of
reinstatement with full back wages woul d not be granted automatically only
because it would be llawful to do so. For the said purpose, several factors are
required to be taken into consideration, one of them being as to whether such
an appoi ntment had been nmade in ternms of the statutory rules. Delay in
rai sing an industrial disputeis also a relevant fact.

In Haryana State El ectronics Devel opnment Corporation v. Mamni
[AIR 2006 SC 2427], this Court directed payment of conmpensation. Simlar
orders were passed in North-Eastern Karnataka Rt. Corporation v. Ashappa
[ (2006) 5 SCC 137] and U.P. State Road Transport Corporation v. Man
Si ngh [(2006) 7 SCC 752].

In Man Singh (supra) it was held :-

"7. The respondent admittedly raised a dispute in 1986,
i.e. after a period of about 12 years, it may be true that in
an appropriate case, as has been done by the Labour

Court, delay in raising the dispute would have resulted in
rejection of his claimfor back wages for the period
during which the workman remai ns absent as has been

held by this Court in Gurmail Singh vs. Principal, CGovt.
Col | ege of Education. But the discretionary relief, in our
opi nion, nust be granted upon taking into consideration

all attending circunstances. The appellant is a statutory
corporation Keeping in view the fact that the respondent
was appointed on a tenporary basis, it was unlikely that

he remai ned unenpl oyed for such a long tine. In any

event, it would be wholly unjust at this distance of tinme.
i.e. after a period of nore than 30 years, to direct
reinstatenment of the respondent in service.

Unfortunately, the Labour Court or the H gh Court did no
consi der these aspects of the matter.

8. Keeping in viewthe particular facts and
circunstances of this case, we are of the opinion that
instead and in place of the direction for reinstatenent of
the respondent together with back wages from 1986,
interest of justice would be subserved if the appellant is
directed to pay a sumof Rs. 50,000 to him Simlar
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orders, we may place on record, have been passed by this
Court in State of Rajasthan v. Giyan Chand, State of M
vs. Arjunlal Rajak, Nagar Mahapalika (now Muinicipa
Corporation) v. State of U P., and Haryana State
El ectroni cs Devel opment Corporation Ltd. v. Mami.

The unreported decision of this Court in Regional Mnager
UP.SSRT.C & Anr. v. Kamal Kumar (supra) whereupon, M. |ssar had
pl aced strong reliance is not an authority for the proposition that in each and

every case an order of reinstatement is required to be passed. The fact of
the said matter is not known. Furthernore it was passed in a Review
Petition. It appears that one of the questions which arose for consideration

was whet her services of a daily wager should be regularized or not and in
that situation, while directing that the concerned workman to be reinstated
only as a daily wager but case of the workman for regul arization was
directed to be considered in ternms of a purported schene existing in this
behal f.

The 1 egal position has since undergone a change in the light of a
Constitution Bench decision of this Court in Secretary, State of Karnataka
& Os. vs. Uma Devi (3) & Ors. [(2006) 4 SCC 1] wherein this Court held
that 'State’ within the meaning of Article 12 of the Constitution of India is
under a constitutional obligation to conply with the provisions contained in
Articles 14 and 16 of the Constitution of Ilndia.

We are therefore, of the opinion that keeping in view the nature and
peri od of services rendered by the respondent herein as also the period
during which he had worked and the fact that he had raised an industria
di spute after six years, interest of justice would be net if the inpugned
judgrments are substituted by an award of conpensation for a sumof Rs.
75,000/ - in favour of the respondent.

We direct accordingly. This appeal is allowed to the aforenmentioned
extent.

In the facts and circunstances of the case, 'there shall however, be no
order as to costs.




