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ACT:
Bonbay Public Trust Act 1950 ss. 35(1), 66-Scope of-Mens
Rea-|f necessary ingredient.

HEADNOTE

On the allegations, that the 1st accused, who was the
Acharya of a public trust withdrew nonies from the trust
fund to neet his tax liabilities, that the other accused as
trustees connived at the contraventions of the |aw, and that
the nmonies were reinbursed | ater, the accused were convicted
under ss. 35(i) and 66 of the Bombay Public Trust Act, 1950.
In appeal, the H gh Court acquitted, the accused, ' hol ding
that the requisite nens rea was not proved agai nst 'the 1st
accused, and that the other accused were not trustees at the
time of the alleged offence. Dismissing the appeal

HELD : The broad principles accepted by Courts with regard
to the question whether a crinme can be said to have been

conmmitted wthout the necessary mens rea. are : \ere an
offence is created by statute, however, conprehensive and
unqualified the |anguage of the statute, it 1is wusually

understood as silently requiring that the elenment of nens
rea should he inmported into the definition of the crine,
unless a contrary intention is expressed or  inplied. In
ot her words, the plain words of statute are read subject to
a presunption, which may be rebutted, that the general /rule
of law that no crine can be conmtted unless there is/ mens

rea has not been ousted by the particular enactnent. Mens
rea nmeans sonme blanmeworthy nental condition, whet her
constituted by know edge or intention or otherw se. But

this rules has several exceptions. [560 H|

The principal classes of exceptions may be reduced to three.
e is a class of acts which are not crinmnal in any rea
sense, but are acts which in the public interest prohibited

under a penalty. Anot her class conprehends sone, and
perhaps all, public nuisances. Lastly, there nay be cases
in which although the proceeding is crimnal in form it is
really only a summary node of enforcing a civil right. But

except in such cases as these, there must in general be
guilty know edge on the part of the defendant, or of sone
one whom he has put in his place to act for him generally
or in the particular matter in order to constitute and
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of f ence. The present case falls within the first category
[561 G

Section 35(1) of the Bonbay Public Trust Act creates a
quasi-crinminal offence. It is a regulatory provision. It

is enacted with a viewto safeguard the interest of the
public regarding trust money. The offence in question is
puni shable only with fine. The conviction under that does
not carry any stignma. The |anguage of the provision appears
to make its contravention an absol ute liability.
Consequently the requirenment of mens rea cannot be read into
it. [563 A]

JUDGVENT:

CRI' M NAL APPELLATE JURI SDI CTI'ON : Crimnal Appeals Nos. 2 to
12 of 1968.

558

Appeal s by special leave fromthe judgnents and orders dated
June 25, 1965 and February 20, 1967 of the Gujarat High
Court in Cr. Appeals Nos. 828 of 1965 etc.

Umla Kapoor and S. P. Nayar, for the appellants.

V. K Sanghi, for the respondents.

The Judgnent of the Court was delivered by

Hegde, J. These appeals arise fromtw conplaints field by
the Charity Comm ssioner, State of Gujarat under s. 35(1)
read with s. 66 of the Bombay Public Trust Act, 1950 (which

will hereinafter '‘be referred to as the Act). In those
conplaints 10 accused were proceeded against.’' It was said
that they were the trustees of two trusts known as "Shree
Swami narayan Mandir" and "Narayan Mandir".~ The 1st. accused

in both those conplaints was the Acharya, the 10th was said
to be the WMbhant and the other accused the associated

trustees at the relevant tine. [t was said that al
these trustees were appoi nted under two different schenes
franed by the Hi gh Court of Bomnbay. The trial court

convicted the accused but in appeal the H gh Court of
Gujarat acquitted all of them It held that there is no
proof to show that accused 2 to 10 were the trustees of the
institutions at the time the all eged offence took place. It
al  owed the appeal of the 1st accused on the ground that the
prosecution has failed to prove the required nmens rea on his
part. The State of Gujarat and the Charity Comissioner
have brought these appeals after obtaining special |eave
fromthis Court.

In the first conmplaint the allegation is that the 1st
accused withdrew fromthe trust funds in Sanvat year 2014 a
sum of Rs. 30277/53 for neeting his income-tax liability and
that he reinbursed that amount only in Sanvat year ~ 2018.
The allegation against the other accused is that they
al | oned the 1st accused to wutilise that anmount in
contravention of the law In the second conplaint the
allegation is that the 1st accused withdrew a sum of Rs.
40653/56 P. in the Samvat year 2015 again for neeting
income-tax liability and that he reinbursed that anmpunt also
in the Sanmvat year 2018 and that the other accused connived
at the contravention of the |aw by the 1st accused.

Accused 2 to 10 pleaded that they were not the trustees of
the institutions concerned during the Sanvat years 2014 and
2015 and nor were they aware of the w thdrawal s and as such

they are not guilty of any offence. The 1st accused
admtted the withdrawal s nentioned in the conplaints but his
case was that the

559

wi thdrawal s were made from his Hathu Khata, a Khata built up
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by himand his ancestors and he has put back that anount.,
So far as accused 2 to 10 are concerned there is absolutely
no evi dence agai nst them The only wi tness exami ned on be--
half of the conplainant nanely the Legal Advisor of the
Charity Conmm ssioner did not give any evidence agai nst them
No material was placed before the court to show that they
were the trustees of the trusts in question during the
Sanvat years 2014 and 2015. This is not a case where a
trustee has failed to deposit the amounts in his hands but
is a case of unauthorised withdrawals. There is no evidence
to show that accused 2 to 10 knew about those w thdrawals
even if we assune that they were the trustees during the
Sanvat years 2014 and 2015. Hence the case against them
nust necessarily fail
Now coming to accused No. 1 his case is that he withdrew the
amount from his Hat hu Khata whi ch Khata according. to himis
his private Khata. There is. no contra evidence. The
conpl ainant’ s witness admtted during his cross-exam nation
that accused No. 1 kept a huge sumwith the trust and that
no interest-was given to himin respect of that anount. It
is not possible to come to the conclusion, on the basis of
the evidence of P.W | that accused No. 1 had w thdrawn any
amount belonging to the trust. In order to prove the case
put forward in the conplaints, reliance was sought to be
pl aced on a letter said have been sent by the accused to the
Charity Comm ssioner.  The original |etter was not produced;
only an alleged copy of the same was put on record. No
witness has proved the letter said to have been witten by
accused No. 1, nor is there any evidence to show that the
copy produced is a true copy of the letter said to have been
sent by accused No. 1. W are asked to infer the 'guilt of
the accused No. 1 on the basis of the statenment nmade by him
under s. 342, C.P.C. W cannot split that  statement into
various parts and accept a portion and reject the rest. W
have to either accept that statement as a whole or not rely
onit at all. 1In his statenment the accused pl eaded that he
was not guilty and if his statenent is taken as a whole, it
does not show that he was guilty of any offence.
Qur above conclusion is sufficient to dispose of these
appeal s but as the High Court has elaborately gone into the
guestion whether the requirement of mens rea is a necessary
ingredientof s. 3 5 (1), we shall proceed to exam ne -that
guesti on.
The High Court primarily addressed itself to the question
whet her the court should read into s. 35 of the Act, the
requi rements of nens rea. Section 35(1) reads :
"Where the trust property consists of npney
and cannot be applied i mediately or at. any
early date to
560
the purposes of the public trust the trustee
shal | be bound (notwi thstanding any direction
contained in the instrument of the trust) to
deposit the nmoney in any Schedul ed bank  as
defined in the Reserve Bank of |India Act,
1934, in the Postal Savings Bank or in a Co-
operative bank approved by t he State
CGovernment for the purpose or to invest it in
public securities :
Provided that such noney may be invested in
the first nortgage of inmovable property
situate in (any part of India) if the property
is not |leasehold for a termof years and the
val ue of the property exceeds by one-half the
nort gage noney :
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Provided further that the Charity Comm ssioner
nmay by general or special order permt the
trustee of any public trust or classes of such
trusts to invest the noney in any other
manner . "
Assuming that the requirenment of mens rea is a necessary
i ngredient of the offence under s. 35(1) and further that
the facts pleaded in the conplaint are correct then there
can be hardly any difficulty in coming to the conclusion
that the accused had the required intention. He is said to
have w thdrawn monies fromthe trust fund and utilised the
same for his private purpose
It may be noted that the requirenent of S. 35(1) that a
trustee should invest in proper securities the trust nonies
not required for inmediate use nerely enphasi ses an obvious
duty of the trustee. ~Section 35(1) inmposes certain penalty
on the trustee if he fails to do his duty. The purpose of
S. 35(1) is to safeguard the trust funds and also to guard
agai nst its m-sappropriation and m sapplication. The Trust
Act as well as S. 35(1) inposes a duty on the trustee. The
| anguage —of the provision shows that the liability inposed
on the trustee is absolute.  The provision is regulatory
provision enacted in publicinterest. For the contravention
of S. 35(1) only afine can be inposed and the punishnent
does not carry with it any stignma.
The question whether a crine can be said to have been com
mtted wi t hout the necessary nens  rea- has | ed to
consi derabl e controversy. The broad principles accepted by
courts in this country as well as in England are : \Were an
offence is created by a statute, however conprehensive and
unqualified the |anguage of the statute, it is usually
understood as silently requiring. that the el'enent of nens
rea should be inmported into the definition of the crine,
unl ess a contrary intention is expressed or
561
inmplied. In other words, the plainwrds of the statute are
read subject to a presunption, which may be rebutted, that
the general rule of lawthat no.crinme can be ‘conmitted
unless there is nmens rea has not been ousted by the
particul ar enactment. The nens rea means sonme bl anewort hy
mental condition, whether constituted by know edge or
intention or otherw se. But this rule has severa
exceptions, as observed by Lord Evershed in LimChin Aik v.
The Queen(1).
"Where the subject natter of the -statute is
the regulation for the public welfare of a
particular activity-statutes regulating the
sale of food and drink are to be found anong
the earliest exanples-it can be and frequently
has been inferred that t he | egi slature
i nt ended that such activities should be
carried out under conditions of strict
l[iability. The presunption is that t he
statute or statutory instrunent can be
effectively enforced only if those in charge
of t he rel avant activities are made
responsi ble for seeing that they are conplied
Wit h. When such a presunption is to be
i nferred, it di spl aces t he ordi nary
presunption of nmens rea.”
As long back as 1895. Wight J. observed in
Sherras v. De Rutzen
"There is a presunption that mans rea, an evi
intenti on of knowl edge of the wongful ness of
the act, is an essential ingredient in every
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of fence; but that presunption is liable to be
di spl aced either by the words of the statute
creating the offence or by the subjectmatter
with which it deals, and both nmust be consi-

dered."
It is further observed therein that the principal classes of
exceptions nmay perhaps be reduced to three. First, is a

class of acts which are not crimnal in any real sense, but
are acts which in the public interest prohibited under a
penal ty. Anot her cl ass conprehends some, and perhaps al
public nui sances. Lastly, there may be cases in which
although the proceeding is crimnal inform it is really
only a summary node of enforcing a civil right. But, except
in such cases as these, there nust in general be quilty
know edge on the part of the defendant, or of sone on whom
he has put in his place to-act for him generally, or in the
particular matter, in order to constitute an of fence. The
present. case, in our opinion, falls wthin the first
category ~mentioned above-Section 35(1) deals with a quasi-
crimnal ‘act.

(1) [1963] A.C. 160.

(2) [1895]1. Q B. 918

5 62

This Court in Ravule Hariprasada Rao v. The State(1l) ruled
that wunless a statute either clearly or by necessary
inmplication rules out nens rea as a costituent part of the
crime, a person should not be found guilty of an offence
against the crimnal |aw unless he has got a ‘guilty mnd
The same view was reiterated by this ,Court 'in State of
Maharashtra v. Mayer Hans George (2) . But-in both those
cases this Court recognized that the | anguage of a provision
either plainly or by necessary inplication can rule out the
application of that presunption. Further the Court may
decline to draw that presunption takinginto consideration

the purpose intended to be served by that provision. In
fact in Ravul a Harprasada Rao's case(l) this Court held that
the ,liability inposed under S. 27(A) of the Mtor Spirit

Rationing Oder 1941 is an obsolute liability. The law on
this point was , el aborately discussed by the House of © Lords
in Sweet v. Parsley(3). Therein it was laid down that it is
a general principle of construction of any enactnment which
creates a crimnal offence that, ,even where the words used
to describe the prohibited conduct would not in any other
context connote the necessity for any particular nenta
el ement they are nevertheless to be read as subject to the
inmplication that a necessary element in the offence is the
absence of a belief, held honestly and on reasonabl e grounds
in the existence of a facts which, if true, would make ’'the
act innocent. 1In the course of his speech Lord Reid ~obser-
ved after referring to the well known observations of
Wight J. to which we have al ready nmade reference.
"It does not in the |least follow that when one
is dealing with a truly crimnal act it is
sufficient nerely to have regard to the
subj ect matter of the enactnent. One nust put
oneself in the position of a |egislator. It
has long been the practice to recogni se
absolute offences in this class of quasi-
crimnal acts, and one can safely assune that,
when Parliament is passing new |egislation
dealing with thise class of offences, itse
silence as to nmens rea neans that the old
practice is to apply. But when one cones to
acts a truly crimnal character, it appears to
me that there are at least two other factors
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whi ch any reasonabl e | egislator would have in
m nd. In the first place a stigm stil
attaches to any person convicted of a truly
crimnal offence, and the nore serious or nore
di sgracef ul the offence are greater t he
stigma. So he would have to consider whether
in a case of this gravity, the public interest
really requires than an i nnocent person should
be prevented from pro-
(1) [1951] S. C R 322. (2)
[1965] 1 S.C. R 123.
(3) [1965] 2 W |-R 470.

5 63
ving his innocence in order that fewer guilty
men nay escape.”

Section 35(1) of the Act creates a quasi-crimnal offence.

It is aregulatory provision. 1t is enacted with a view to
saf eguard the interest of the public regarding trust noney.
The offence in question is punishable only with fine. The
conviction ~under  that does not carry any stigna. The

| anguage of the provision appears to nmake its contravention
an absolute liability. ~Under these circunstances, we think
the offence nentioned in that section is an absolute one.
Consequently we cannot read into it the requirement of nens
rea.

For the reasons nmentioned above these appeals fail and they
are di snm ssed

Y. P. Appeal dism ssed
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