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PETI TI ONER
STATE OF U. P & ANR

Vs.

RESPONDENT:
ROADWAYS M NI STERI AL STAFFASSOCI ATION U. P. & ANR

DATE OF JUDGVENT: 08/ 05/ 1996

BENCH:
RAMASWAMY, K
BENCH

RANMASWAMY, K

FAI ZAN UDDI N (J)
G B. PATTANAIK (J)

Cl TATI ON
JT 1996 (6) 208 1996 SCALE (5)18

ACT:

HEADNOTE

JUDGVENT:
THE 8TH DAY OF MAY, 1996
Present:
Hon' bl e M. Justice K Ramaswany
Hon’ bl e M. Justice Faizan Uddin
Hon’ bl e M. Justice G B. Pattanaik
K. S. Chauhan and R B. M sra, Advs. for the appellants
Aseem Mehrotra and A P. Medh, Advs. for the Respondents
ORDER
The following Order of the Court was delivered:
State of U P.& Anr.
V.
Roadways M nisterial Staff Association
U P. & Anr.
ORDER

Leave granted.

W have heard counsel on both sides.

The respondent - Associ ati on filed writ Petition
No. 3273/82 in the H gh Court of Allahabad, Lucknow Bench
seeking to declare Rule 9(1l) of the U P. State Roadways
Organi zation (Abolition of Posts & Absorption of Enpl oyees)
Rul es, 1982 nmde in exercise of the power under Article 309
of the Constitution (for short, the "Rules'), as ultra vires
and also for issue of a nmandanus restraining the appellants
fromchanging their status of Government servants as the
Cor poration enpl oyees. The Division Bench in the inpugned
order held as under

"In view of what has been stated

above, part or Rule 8 is valid and

t he absorption rul es of t he

enpl oyees are perfectly valid. The

wit petition to the above extent

deserves to be di sm ssed and

regardi ng pensi onary benefits it is

allowed. A direction is issued to

the opposite parties to opt those
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options who were sent on deputation
vide G O dated 7.6.1972 as anended
by GO dated 5.7.1972 to the
Cor por at i on notwi t hstanding the
fact that they have not attained
the age of superannuation and on
the date of absorption they will

still continue in service, they
will be entitled to all pensionary
benefits and for that purpose they
will be treated in CGover nirent

service. But for the above relief,

the wit petitions are her eby

di smssed and interimorder, if any

st ands di scharged. ~ However, there

will be no order as to costs."

The question, ~ therefore, is: whether the view taken by
the Hgh Court is correct inlaw? It is not in dispute that
the nmenbers of the respondent Associ ation had their status
as CGovernnent enpl oyees but ~they had cone on deputation to
the Corporation. Rule 4(1) of the Rules envi sages as under

"4(1) An enployee of the U P. State

Roadways Organi zati on, who was

pl aced on deputation wth the

Corporation and who does not w sh

to be absorbed in the service of

the Corporation shall, wthin 3
nonths from ‘the notification of
t hese Rul es in t he Gazette,
intimte the Secretary to
Gover nirent in the Transport

Departnent that he does not wish to
be so absorbed."

Rul e 5 envi sages as under

"The relevant posts in the UWP
St at e Roadways Organization shal
stand abol i shed,

(i) \WWere the enployee is
deened to have opted for absorption
in the service of the Corporation
in accordance with sub-rule (2) of
rule 4, fromthe date of expiry of
three nonths from the date of
notification of these rules;

(ii) Wher e t he enpl oyee
intimates the Governnment his option
for being not absorbed in the
service of the Corporation fromthe
dat e on which the period of notice,
as provided in rule 6, expires or
as the case my be, when the
services st and term nated or
di spensed with the accordance with
the said rule.™
Rul e 8 envi sages as under
"On the absorption of an enployee
in the service of the Corporation
the follow ng consequences in
regard to his services wunder the
CGovernment shall foll ow -

(i) Leave account of the
enpl oyee shall be transferred to
the Corporation and the Corporation
shall not be entitled to receive
any contribution or conpensation on
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this account fromthe Governnent.
(ii) Government shall bear the
liability for pension,(which dies
not include fanmly pension) and for
gratuity, (if adnm ssible to an
enpl oyee), in proportion to the
qual i fying service in the
CGovernment rendered by an enpl oyee
before the date of his being placed
on deputation with the Corporation

the entire liability for famly
pensi on shall be borne by the
Cor por ati on.

(iii) In respect of an

enpl oyee who did not hold any

pensi onabl e post~ but was a nenber

of an Enployee’'s Provident Fund

Schene, the liability for

contribution required to be nade by

an enployer,  for the period prior

to 1.6.1972, shall be that of the

Governnment and wth effect from

1.6.1972, it shall be that of the

Cor por at i on.

(iv) An ‘employee shall, from

the date of his absorption, cease

to subscribe @ to hi s General

Provident Fund' account, if ~any,

under the State CGovernnent and the

amount to his credit inthe fund,

together with i nterest thereon

according to rules, till the nonth

preceding the date of transfer of

hi s account shall be transferred to

his new account to be opened under

the Corporation.”

A bare reading of these Rules clearly indicates that a
CGovernment enpl oyee who was sent. on deputation and who does
not wish to be absorbed in the service of the Corporation
was required to intimate within three nmonths from the
notification of these Rules to the Governnent in the
Transport Department that he does not wi sh to be so absorbed
in the Corporation. If he fails to avail of that renedy, the
Rul es envisage that he shall be deemed to be absorbed as a
Corporation enpl oyee, Adnmttedly, none of-the -persons had
exercised the option. As a result, by operation of Rule 5,
the enployee is deemed to have opted for absorption in the
service of the Corporation, in accordance with sub-rule (2)
of rule 14 fromthe date of expiry of three nonths fromthe
date of the notification of the Rules. The consequence
envisaged in Rule 8(ii) is that the Government shall bear
the liability for pension which does not include famly
pension and for gratuity, if adm ssible to an enployee, in
proportion to the extent of the period of service with the
Government rendered by an enployee before the date of his
bei ng placed on deputation with the Corporation. The entire
Liability for the famly pension shall be borne by the
Corporation. It wuld thus be clear that the three nonths’
cut off period given under the Rules fromthe date of the
publication of the Rules is the appropriate and reasonable
cut off period. Any enployee who failed to avail of the
same, by giving notice to the Secretary in Transport
Department t hat he did not wish to be absorbed as
Cor poration enpl oyee, mnust be deened to be an enpl oyee of
the Corporation. Corporation, therefore, is liable to bear
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the liability of a deened enployee fromthe date nentioned
in Rule 8(ii) read with Rule 4(2) and Rule 5 thereof.
Resultantly, such enployees are not entitled to cont the
period from the date of +the deputation till date of
absorption to be the Governnent enpl oyee for conputation of
the pensionary benefits in their favour

The appeal is accordingly allowed and the wit petition
stands dism ssed. But in the circunstances w thout costs.




