CRLA No. 4 of 2004

N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO. 4 OF 2004

cC MANICKAM APPELLANT
VERSUS
STATE OF TAML NADU . .... RESPONDENT
ORDER
1. The appellant herein, Mnickam and his co-accused

were working as Ofice Assistants in the Ofice of the
Assi stant Conm ssioner (Enforcenent), Commercial Tax, Sal em
during the relevant period. P.W 1 -Nazer Sherif along
with seven partners was running his business in the nanme of
Ragam Ready Mades at Cherry Road, Salem The busi ness was
also registered with the Commercial Tax Oficer as per
certificates, Exhibits P5 and P6. At about 1:30p.m, on
10t" Novenber, 1989, both the accused cane to the shop of
P.W 1 and demanded Rs. 100/- as Deepavali Inam PW 1
expressed his inability to pay the amount on which he was
t hr eat ened Wi th dire consequences. Under this
circunstance, P.W 1 promsed to pay up and an entry was
made at page No. 25 in the note book Exhibit Pl maintained
by the two accused. Both the accused again came to the

shop on 2374 Novenber, 1989 and this time along with PPW 1
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his father P.W 5 Ahaned Sherif was also present in the
shop. The accused again demanded the sum of Rs. 100/-.
P.W 1 further told them that his partners were not
agreeing to pay Rs. 100/- and he, accordingly, refused to
pay the anount. The accused again threatened P.W 1 that
if he did not pay up he would repent |ater and that they
woul d return on 27th Novenber, 1989 at 6:00p.m to take the
noney. P.W 1 thereafter |odged a conpl aint Exhi bit P2
before P.W 10 Asokan, the Inspector of Police, Vigilance
Departnent, Salem at about 3:00p.m P.W 10 nmde the
necessary prelimnary arrangenents and also secured the
service of P.W 7 to act as a shadow wi tness. At about
6:45p.m, the two accused cane to the shop of PPW 1 and
stood in front of the cash counter and again reiterated the
demand for Rs. 100/-. P.W 1 thereupon took out two notes
of Rs. 50/- and handed them over to Al, who put the sane in
his bag. Al also enquired as to the identify of P.W 2 and
he was told that he was one of the partners in the
busi ness. At about 6:50 p.m P.W 1 gave the pre-arranged
signal to P.W 10 by folding the sleeves of his shirt.
P.W 10 rushed to the spot and seized the tainted noney
and also carried out the phenol phthalein test on Al. The
said test proved positive as the solution turned pink. On

the conpletion of +the investigation, the accused were
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charged for offence punishable under Sections 7, 32 read
wth Section 13(1)(d) of the Prevention of Corruption Act,
1988.

2. The trial court on a consideration of the evidence
of PW 1 and P.W 2 who had seen the passing of the
tainted noney and PPW 5 and PPW 7 to the effect that the
phenol phthal ein test on Al was positive and further relying
on the entry dated 10t Novenber, 1989 in the note book
Exhibit Pl1, convicted and sentenced the accused for the
of f ences char ged. The conviction was maintained by the
Hi gh Court in appeal for the sanme reasons. The matter was
thereafter brought to this Court and whereas the Speci al
Leave Petition qua Al — S. K. Natesan, was disni ssed |eave
has been granted qua A2 Mani ckam

3. We have heard the | earned counsel for the parties in
| engt h.

4. M. V.J. Francis, |earned counsel for the appellant
has pointed out that the case of Al and the appellant was
substantially different inasnmuch as that no recovery had
been made from the person of the appellant and that the
phenol pht hal ein test had not been carried out in his hands
as he had not handled the noney and in this view of the
matter, the ocular evidence relied upon by the prosecution

coul d not prove the case against him The learned State
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counsel has, however, pointed out that the appellant had
acconpanied his co-accused to the shop of PPW 1 on three
different occasions on 10t Novenmber, 1989, 22 Novenber,
1989 and again on 27t" Novenber, 1989 and on the last two
dates, P.W 5 and P.W 2 had al so been present in addition
to PPW 1. It has been subnmtted that the perusal of the
evidence of P.W 1 would also indicate that when he had
refused to nake the paynent it was the appellant herein who
had hel d out the nobst serious threats.

5. It is true that the recovery has been made from the
bag carried by the co-accused and the phenol pht hal ein test
also carried out on his hands. However, in the face of the
ot her evidence, already alluded to above, that is of P.W
2, PW 5 and PPW 7 and the diary Ex.P1 we find that that
the appellant also stands incul pated. W also see that it
is not the prosecution's case that the appellant had ever
handl ed the tainted noney. In this view of the nmatter the
argunment that as the phenol phthalein test had not been
carried out on the appellant, the recovery cannot be
foisted on him cannot be accepted. W also see that the
courts below have on a very clear cut discussion of the
evidence and relying on the evidence of the four w tnesses

menti oned above as well as the evidence of P.W 10 the
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I nvestigating Oficer have found that the appellant and his
co-accused were equally involved in the incident.
6. W thus find no nerit in the appeal which is,

accordingly, dism ssed.

[ CHANDRAMAULI KR. PRASAD]

NEW DELH
AUGUST 18, 2010.



