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1. In the elections to the Uttar Pradesh Legislative Assenbly hel d
on 21.02.2002, the appel lant herein was decl ared el ected from 166,

Kauriram Assenbly Constituency (General). The election of the appellant

was chal | enged by the respondent, the defeated candi date, by Election

Petition No. 5 of 2002 filed in the H'gh Court of Allahabad under Section

80 read with Section 81 of the Representation of the People Act, 1951. The
chall enge to the el ection was rested on Section 100 (1) (c) of the Act. The
pl ea was that the Returning Oficer, while scrutinizing the nom nations, had
wongly rejected the nom nation of an independent candi date Sita Ram

examned as P.W 2. The appellant resisted the election petition by
guestioning the right of the election petitioner to file the election petition
based on the rejection of the nom nation of another candi date, who had not
cone forward to chall enge that rejection. The H gh Court, based on the
decision of this Court in Sommath Rath Vs. Bi kram K./ Arukh & ors.

[(1999) Supp. 2 S.C. R 410), took the view that the wongful rejection of

the nomi nation of any candi date can be taken as a ground for-challenging an
election in an election petition by the defeated candidate and hence the

el ection petition was maintainable. It then proceeded to consider whether

the nom nation paper of Sita Ram P.W 2 was inproperly rejected. Having

come to the conclusion, on the pleadings and the evidence in the case, that
the nom nation of Sita Ramwas inproperly rejected by the Returning

Oficer by Ex. A-2 order, it held that the election of the appellant was |iable
to be declared void in terms of Section 100 (1) (c) of the Act. ~Thus the

el ection petition was allowed and the el ection of the appell ant was decl ared
voi d. Feel i ng aggrieved, the appellant has filed this appeal under Section
116- A of the Act.

2. P.W 2 Sita Ram being an independent candidate, had to be
proposed by at |east ten (10) qualified persons. Wile furnishing the/details
of the qualified persons, Sant Lal, the ninth proposer, was shown as Seria

No. 392 in Part 91 in the Voters’ list. The Returning Oficer on finding that
Serial No. 392 in the Voters’ list was not Sant Lal, straightaway rejected the
nom nation of Sita Ram Sita Ramdid not agitate the matter further, though
he clainmed in his evidence that he had given a conplaint in witing to the
Returning O ficer, the same day, and on his having failed to receive it, had
taken it to the District Collector who told himthat his grievance will be

| ooked into after the elections. But nothing was produced to show that a
conplaint in witing was nade by Sita Ram

3. The el ection petitioner pleaded that the name of Sant Lal, the
ninth proposer of Sita Ram was at Serial No. 352 of the sane page of the
Voters’ list as Serial No.392 and when the nonination of Sita Ram was

taken up for scrutiny and the Returning Oficer while verifying the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

5

nom nation, took the stand that there was no voter by name Sant Lal at

Serial No.392, Sita Ram pointed out to the Returning Officer that seria

nunber shown was only an error and that Sant Lal was the voter whose

nane was shown at Serial No.352 which was on the sanme page of the

Voters’ list; that this was a mnor error which was liable to be overl ooked
and his nom nation accepted. It was further pleaded that the Returning
Oficer without follow ng the nandate of Section 36 of the Act and

especi ally sub-Section (4) thereof and the proviso to Section 33(4) of the Act
had wongly rejected the nomination and the rejection was clearly bad in

law. We nust say that these facts so pleaded are material particulars within
the meani ng of Section 83(1) of the Act. Udhav Singh Vs. Madhav Rao

Scindia (AIR 1976 SC 744) can be referred to in this connection. 1In his
witten statenent, the appellant, the returned candidate, did not deny the

all egation that Sita Ram was present at the scrutiny of the nonination

papers and had pl eaded with the Returning Oficer to accept his nomination
since the ninth proposer, Sant Lal was in the Voters' list and the smal
clerical error in showi ng the serial nunmber was liable to be ignored. In the
light of this position emerging fromthe non-traverse in the witten
statenent, the judge assigned for trying the election petition, appreciated the
evi dence inthe case and accepting the evidence of the election petitioner as
P.W 1 and that of Sita Ram examined-as P.W 2, in the light of the

evidence led by the appellant as RW 1, held that the election petitioner had
proved that when the Returning O ficer took the nom nation paper of Sita

Ram for scrutiny, Sita Ram had pointed out that there was no defect except

in showi ng the serial nunber of Sant Lal in the Voters’ list as 392, whereas
it was really Serial No.352 in Part 91 on the sane page of the list. The error
in ternms of Sections 33(4) and 36(4) of the Act was only a mnor error or an
error that should have been permitted to be cured by Sita Ramand in that
situation, it had to be held that the rejection of the nom nation of PW 2
Sita Ram was inproper and in the |light of Section 100 (1) (c) of the Act,

the el ection of the appellant had to be declared void. Thus, the election
petition was all owed by the H gh Court.

4. Learned counsel for the appellant submitted that the appell ant
had been declared el ected at the hustings and the court should be slowto
upset the popul ar mandate given to the appellant. He contended that the
evidence of P.Ws. 1 and 2 and that of RW 1 was not properly appreciated

by the High Court. The burden was on the election petitioner-to establish his
case that the nomination of P.W 2 was inproperly rejected and no

i ndependent evi dence had been adduced by the election petitioner to
substantiate his case on that aspect even though the presence of another at
the relevant time was specifically pl eaded: Lear ned counsel -~ pointed out
that P.W 2 Sita Ramthough had stated that he had pointed out orally to the
Returning O ficer that there was only a minor error in showing the seria
nunber of Sant Lal, the ninth proposer, in his nom nation, had not produced
the copy of the witten conplaint he clainms to have made to the Returning
Oficer imediately after the rejection of his nom nation paper and on his
refusal to receive it, to the District Collector. Learned counsel submtted
that the parties had joined i ssue on the question whether the nom nation of
Sita Ram had been inmproperly rejected and the absence of pleadings in the
witten statenent disputing the facts and the events as unfol ded before the
Returning Oficer, was not a ground to upset the el ection of the appellant.
Learned counsel relied on the decisions in Bhagwati Prasad Vs. Shri
Chandramaul [(1966) 2 SCR 286], Ram Sarup CGupta (Dead) by LRs.

Vs. Bishun Narain Inter College & Os. [(1987) 2 SCC 555], Brij

Mohan Vs. Sat Pal [(1985) 2 SCC 652], Lila Krishan Vs. Mani Ram

Codara & ors.[(1985) Suppl. SCC 179], Rafig Khan & Anr. Vs. Laxm

Nar ayan Sharma [ (1997) 2 SCC 228], Bhogendra Jha Vs. Manoj

Kumar Jha [(1997) 2 SCC 236] in support of his contention. He brought

to our notice the decision in Narender Singh Vs. Mala Ram & Anr.

[(1999) 8 SCC 198) to point out how evidence in an election trial has to be
appreciated. He also went back to the decisions of the Privy Council in
Mohummud Zahoor Ali Khan Vs. Miussumat Thakooranee Rutta Koer

& Os. (11 Moores |Indian Appeals 468) and Secretary of State for India

in Council Vs. Laxm bai & Anr. (50 Indian Appeals 49), and the
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observations of the Patna H gh Court in Rudra Pratap Singh & Os. Vs.
Jagdi sh Maharaj & Os. (AR 1956 Patna 116) to submt that defect in

pl eadi ngs in the Mfussil should not be nade much of and the fact that the
witten statenent filed on behal f of the appellant was deficient and the

rel evant all egati ons were not even deni ed, should not be allowed to stand in
the way of the appellant arguing that his el ection should not have been set
aside on the materials available. He, thus, submitted that the approach
nmade by the High Court was erroneous and the election petition was |iable

to be dismssed. He prayed that the appeal may be all owed.

5. Learned counsel for the respondent, on the other hand, relied
on Sections 33 and 36 of the Act and the decision in Hira Singh Pal Vs.

Madan Lal (AIR 1968 SC 1179) to point out that the inproper rejection of

the nomi nation of even a dunmmy candidate vitiated the election in terns of
Section 100 (1) (c) of the Act. He also relied on the very decisions referred
to by learned counsel for the appellant, to point out that the appreciation of
evi dence by the Hi gh Court in the light of the pleadings available in the

case and the circunstances made out, was fully justified and there was no
ground nade out for-interfering with the decision of the H gh Court.

6. It is clear that the rejection of the nonmination of PPW 2 by the
Returning O ficer was only onthe ground that out of the ten proposers, t he
ninth proposer Sant Lal, was described as the voter at Serial No.392 in Part

91 of the Voters’ list. It is also clear and it is not disputed, that the nane of
Sant Lal is actually included in the Voters’ list, but as Serial No.352 in Part
91 of the Voters’ list. It is also clear that both Serial No.352 and Seria

No. 392 of Part 91, are printed on the sanme page of the Voters' |ist.
Therefore, it required no detail ed search by the Returning Oficer to find out
or to satisfy hinmself that Sant Lal, the proposer, was a voter in that
constituency. The order Ex. A-2 passed by the Returning Oficer rejecting
the nom nation of P.W 2 does not say that the name of Sant Lal was not in
the Voters’ list. It only says that Serial No.392 shown in the nonination as
the serial nunber of Sant Lal as a voter, was found to be not correct.
Therefore, the only dispute, that remained to be decided, was whether P.W

2 Sita Ram had pointed out this fact to the Returning Oficer when the
Returning Oficer took up his nom nation paper for scrutiny.

7. In the pleadings, the election petitioner had in paragraphs 7 and
16 very clearly set out what, according to him transpired before the
Returning O ficer at the tInE of the scrutiny of nonminations. It was

specifically pleaded that P.W 2 had pointed out to the Returning Oficer
that even though there was an error in showing the serial nunber in the
Voters’ list of Sant Lal, he was really the voter, shown at Serial No.352 and
in spite of it being so shown, the Returning Oficer had rejected the

nom nation of P.W 2. This pleading has not been denied by the appellant
in his witten statenent either while answering paragraph 7 or while
answering paragraph 16. O course, if one applies the doctrine of non-
traverse, it can be said that on the pleadings, the case of the election
petitioner on this aspect stands established. The election petitioner

exam ned hinmsel f and spoke to the fact that Sita Ramat the tine of scrutiny
had pointed out that there was only a clerical error while describing the
serial nunber of Sant Lal who was one of his proposers in the Voters’ 1list
and that there was no substantive defect in the nom nation. As far as we
have been able to see, nothing is elicited in the cross-exam nation which
woul d justify our disagreeing with the appreciation of evidence of the

el ection petitioner as P.W 1 on this aspect. W may say that the evidence
of the witnesses were read out to us twice. The evidence of P.W 1 was
supported by P.W 2 Sita Ram whose nomi nation had been rejected. Sita

Ram descri bed, what according to him happened at the time of the scrutiny.
In the cross-exam nation, that part of the story was not even chal |l enged.
The chal l enge was only about the claimof Sita Ramthat he had tried to
submit a witten conplaint after the event to the Returning Oficer and
when the Returning O ficer refused to receive it, he had taken that
conplaint, witten in his own hand-witing, to the District Collector. The
chal | enge was whether he had that conplaint with himand if so why it was
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not produced. It was brought out in cross-exam nation of Sita Ramthat Sita
Ram di d not have the conplaint he had allegedly witten on that occasion

When exam ned as RW 1, the appellant in chief-examnmnation did not even

say that Sita Ramwas not present at the tine of scrutiny. Be it noted that
he had not pleaded that Sita Ram was not present when the nomi nation of

Sita Ramwas taken up for scrutiny by the Returning Oficer. He also did

not say anything about Sant Lal not being a voter in the constituency or

even try to put forward a case that the nanme occurring at Serial No.352 was
not of the proposer Sant Lal. In cross-exani nation when he was confronted
with his witten statement and the absence of any plea on these rel evant
aspects, he tried to say that he had signed the witten statenent without
readi ng or understanding it and that he had full faith in his counsel and he
had signed it as instructed by his counsel. It may also be noted that even in
spite of the absence of proper pleadings in the witten statenent on these
aspects, the appellant nade no attenpt at | east to exam ne the Returning
Oficer to contradict the assertion of Sita Ramand the el ection petitioner
that Sita Ram had pointed out the relevant facts to the Returning Oficer at
the time of the scrutiny of the nom nation of Sita Ram W have no doubt

in our mnds that in the circunstances of the case and in the absence of
proper pleadi ngs on the side of the appellant, the | east he should have done,
was to exam ne the Returning Oficer-at least in an attenpt to contradict the
position adopted by P.W 2 Sita Ram and the el ection petitioner. Thus,

even if we overlook the rule that 'no ampunt of evidence can be | ooked into
on a plea never put forward’ , we have to say that no defence was put up to
the case set forth /by the election petitioner even in the oral evidence of the
appel | ant .

8. The decisions relied on by the learned counsel in Mhumrud
Zahoor Ali Khan Vs. Missumat Thakooranee Rutta Koer, & Os. (11

Moor es I ndi an Appeal s 468) and Secretary of State for India in Counci

Vs. Laxm bai & Anr. (50 Indian Appeals 49) that the pleadings in

Muf assil Courts in our country are |loosely drafted and a |iberal construction
has always to be given to such pl eadings, cannot help the appellant. Here is
a case of no pleading at all. How far the principles of those decisions can
be applied to a H gh Court like the Hgh Court of Al lahabad, one of the
chartered Hi gh Courts of this Country and that too, nmore than 50 years after

i ndependence, need not be answered in this case. This Court in Badat &

Co. Vs. East India Trading Co. [(1964) 4 SCR 19] after referring to Oder
VIIl Rules 3 and 4 of the Code of Civil Procedure, 1908, held that this
construction of pleadings would not apply to the Oiginal Side of the High
Court of Bombay. But in any election petition, it is well settled by the
decisions of this Court, that pleadings are very inportant and they, in fact,
play a large part in adjudications arising under the Representation of the
Peopl e Act, 1951. |In Sushil Kumar Vs. Rakesh Kumar [ (2003) 8 SCC

673], this Court stated, "The pleadings in an el ection petition nust likew se
be construed strictly." Therefore, the attenpt of |earned counsel for the
appel l ant to gl oss over the failure of the appellant to deny the rel evant' and
crucial allegations in the election petition, cannot succeed. The fact is that
the pl eadi ngs as regards what transpired before the Returning Oficer at the
time of scrutiny of nominations remain un-rebutted in the pleadings of the
appel lant. The pleadings in the election petition-also stand supported by the
oral evidence of PPW 1 and P.W 2, in the Iight of the oral eyvidence of the
appellant as RW 1 in which not even an attenpt is nmade to deny the facts
spoken to by PPW 1 and PPW 2. It is clear from Section 36(4) of the Act
that the Returning Oficer shall not reject any nonm nation paper on the
ground of any defect which is not of a substantial character. Section 33 (4)
of the Act provides that on the presentation of a nom nation paper, the
Returning O ficer has to satisfy himself that the nanes and the el ectoral rol
nunbers of the candi date and his proposer as entered in the nom nation

paper are the same as those entered in the electoral roll. The proviso thereto
clearly provides that no m snoner or inaccurate description or clerical
technical or printing error in regard to the nane of the candidate or his
proposer or any other person, or in regard to any place, nentioned in the

el ectoral roll or the nom nation paper and no clerical, technical or printing
error inregard to the electoral roll numbers of any such person in the
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el ectoral roll or the nom nation paper, shall affect the full operation of the
el ectoral roll or the nomination paper with respect to such person or place
and in a case where there was an error in the nom nation paper in regard to
the description, he shall direct that the same be corrected and he coul d even
overl ook such errors. It is in the context of the proviso to Section 33(4),
that the case set up by the appellant, of Sita Ramdrawi ng the attention of
the Returning Oficer to the defect being only an error in the serial nunber
and that Sant Lal, the ninth proposer, was actually at Serial No.352 on the
same page of the Voters' |ist assumes great significance. It is a mnor

def ect whi ch obvi ously shoul d have been got corrected by the Returning

O ficer even while accepting the nom nation and certainly he coul d not

have rejected the nom nation on that ground in the light of Section 36(4) of
the Act. At the risk of repetition, we nay nention that there is no case for
the appellant that Sant Lal was not the voter shown at Serial No.352 in Part
91 of the Voters' list.

9. In-our view, the H gh Court has approached the question
falling for decision properly and it has appreciated the plead|ngs and the
evidence i'n the proper manner. ~ No defect could be found either in the
approach 'made by the H gh Court or in its appreciation of the pleadings and
the evidence in the case. ~The finding of fact recorded by the H gh Court is
the only finding that a court trained in | aw could have conme to, in the

ci rcunmst ances of the case. ~Therefore, even while exercising our w de
jurisdiction under Section 116-A of the Representation of the People Act,
1951, we find no ground to interfere with the decision of the H gh Court.

We, therefore, confirmthe decision of the H gh Court declaring the el ection
of the appellant void. 1In the result, we dismiss this appeal with costs.




