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ACT:

Central Excise Rules, 1944, r. 40-Appellants guilty of
violating r. 40 for mxing duty-paidtobacco with quantity
of tobacco on which no duty had  been pai d- Col | ect or
confiscating entire mixture andlevying fine onits value-
VWet her collector could confiscate only so nuch of the
m xture on which no duty paid.

HEADNOTE
The appellants were tobacco nmerchants in Baroda in
Gujarat State and were holding Central Excise licence in

Forms L-2 and L-5 for the purpose of storing, selling and
processi ng duty paid and non-duty paid tobacco. On Decenber
23, 1958 while the process of mixing sone tobacco was going
on in a godown where duty-paid tobacco was. kept, the
Superi ntendent of Central Excise., Preventive Headquarters,
Baroda and his party raided the prem ses of the appellants
and seized a mxture of tobacco weighing 1,64,834.50 I|bs.
t obacco This m xture included 60,770 | bs. of ~tobacco on
which duty had not been paid. After the ’appellants were
i ssued a show cause notice why action should not - be taken
against them wunder rule 40 of the Central Excise Rules,
1944, and after they had filed their reply, the  Collector,
Central Excise, by his order dated April 13, 1959 held the
appel lants guilty of contravening rule 40 |levied on them a
penalty of Rs. 2,000 as well as the duty payable under the
law, and also ordered the confiscation of the ‘entire
guantity of the tobacco seized. As he gave the appellants
the option of redeenm ng the sanme on paynent of a fine of Rs.
1 lakh, they paid the fine under protest and secured
rel ease of the tobacco. The appellant’s appeal as well as
revi sion against the Collector’s order under the provisions
of the Central Excise and Salt Act, 1944, were both
di sm ssed. The appellants then filed a wit petition under
Art. 226 of the Constitution challenging the legality of the
Col l ector’s order but this was dism ssed by the Hi gh Court.
In appeal to this Court the only challenge was to the
Col lector’s order of confiscation. It was cont ended,
relying on the decision in Messrs. Valimhoned Gul amhusain
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Sonavala & Co. v.C. T.A Pillai, (1960) 42, B.L.R, p. 634,
that the Collector could not have confiscated the tobacco
m xture as it consisted of both duty-paid tobacco as well as
tobacco on which duty had not been paid, the alternative
contention was that the Collector could not in any extent
have. confiscated nore than 60,770 Ibs. of mxture which
could be said to represent tobacco on which duty had not
been pai d.

HELD: Rule 40 permits the Central Excise. authorities
to confiscate only those goods on which duty had not been
pai d. It does not permit themeither specifically or by
necessary inplication to confiscate other goods. Therefore
it was not permssible for the Collector to confiscate the
entire tobacco mixture. At the same tinme no person can be
permtted to benefit by his wongful act. No rule of |aw
should be so interpreted as to permit or encourage its
circumvention. |If by the wongful act of a party he renders
it inmpossible for the authorities to confiscate under
581
rule 40 the non-duty paid goods, it is open to those
authorities to confiscate fromout of the goods seized,
goods of the 'value reasonably representing the value of
the non-duty paid goods mi xed in the goods seized. Applying
that rule to the facts of the present case it follows that
although the appellants were guilty under Rule 40 of an
unl awful act in mXxing duty-paid tobacco with non-duty paid
tobacco, the Collector could have confiscated out of the
tobacco seized so nmuch of it as can be held to reasonably
represent the val ue of the tobacco on which the duty had not
been paid. [586 G -581 B]

As the parties were agreed that the value of the tobacco
used in the mxture for which no duty had been paid could be
fixed at Rs. 35,000,. the fine to be levied on the appell ant
in lieu of the confiscation that could have been ordered had
to. be fixed at Rs. 35,000. The Collector therefore had to
refund to the appellant a sumof Rs. 65, 000.

Institutes of Justinian, p. 104; WIllians on /Persona
Property (18th edition) p. 50; Spence and Ant. v. The / Union
Mari ne Insurance Co. Ltd., Law Reports (Conmon - Pleas) 3,
1867-68 and Snurthwaite and Ors. v. Hannay and Os.,  [1894]
A C.p. 494; referred to.

JUDGVENT:
CIVIL APPELLATE JURISDICTION: Civil Appeal No. 13 of
1966.

Appeal from the judgnment and order dated January. 13,
1964 of the Punjab High Court, Circuit Bench at. Delhi in
Civil Wit No. 557-D of 1961

M P. Vashi, Dalip K Kapur,, S. V. Tanbwekar and A G
Ramapar khi, ,for the appellant.

D. Narsaraju, R M Mhta and S.P. Nayar, for the
respondents.

The Judgrment of the Court was delivered by

Hegde, J. In this appeal by certificate though. severa
contentions were raised in the meno of appeal only two of
them were pressed at the tine of hearing. They are: (1)
under the circunstances of the case the confiscation ordered
by the Collector, Central Excise is illegal and (2) under
any circunstance he could not have confiscated the entire
guantity of tobacco used in the m xture.

The appel lants are tobacco nerchants in Dashr at h
village near Baroda in Cujarat State. At the relevant time
they were holding Central Excise licence in formL-2 and L-5
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for the purpose of storing, selling and processing duty paid
and non-duty pai d tobacco. They had their owm duty paid
and non-duty paid godowns. |In about Decenber 1958 according
to their books they possessed the following lots of
di fferent varieties of tobacco. variety of t obacco
Quantity Rate of duty

Veriety of tobacco Quantity Rat e of duty
Brds. Rs.

Biri Patti " 251.8 1.20 np per Ib

St ens Kandi " 287. 20 0.50 Do.

Rava " 1326. 14 0.50 Do.

St al k Kandi " 57.20 0.06 Do.

582

On Decenber 13, 1958 the appellants obtained pernission
from the Local Central Excise authorities to mix the above
lots of tobacco. ~The percentage of different varieties of
tobacco when m xed woul d have been as under

Rava 68. 97 %

St ens 'Kandi 14.86 %

Biri Patti 13.07 %

St al k Kandi 3. 00%

On Decenber 23, 1958 when the process of mixing was
still going on the Superintendent of Central Exci se,

Preventive Headquarters, Baroda and his party raided the
duty paid premses of the appellants. There he seized the
entire m xture t obacco wei ghing Mis.~ 2004.3 srs. i.e.
1, 64, 834.50 | bs. of t obacco. Accor di ng to t hat
Superi ntendent when experinments were conducted he found in
the above mxture percentage of different varieties as
under :

Rava 44 %
Biri Patti 51. 50 %
St ers Kandi 3.74 %

Fromthis he concluded that "considerable quantity of non-
duty paid Biri Patti tobacco had been wutilised in the
manuf acture of the mixture. Hence notice was issued to the
appel lants on January 6, 1959 to show cause why action
should not be taken against themunder rule 40 of the
Central Excise Rules 1944 inasnuch as they brought into duty
paid premses 60,770 |bs. of Biri Patti tobacco w thout
payment of duty. It was also alleged in that notice -that
the appellants had renoved certain quantity of Rava tobacco
fromL-2 premises. The appellants subnmtted their reply
on March 13, 1959. At the hearing before the Collector as
the appell ants chal |l enged the correctness of the experinents
conduct ed by the Superintendent, Central Excise, t he
Col | ect or hinself in the presence of the appel | ant s
conducted a fresh experinent. On the basis of t hat
experiment he came to the conclusion that the results
obt ai ned by the experinent conducted by the Superintendent,
Central Excise are by and large correct.

By his order dated April 13, 1959, the Col | ect or,
Central Excise held the appellants guilty of contravening
rule 40 and consequently levied on thema penalty of Rs.
2,000 as well as the duty payabl e under |aw. He also
ordered the confiscation of the seized tobacco weighing
1,64,834.50 I bs. But he gave an option to the appellants of
redeem ng the same on paynment. of a fine of Rs. 1 lac. The
appel l ants paid the anbunt of fine. under protest and got
the goods rel eased.

Thereafter they noved the H gh Court of Bonbay under
Art. 226 of the Constitution for quashing the order of the
Col | ect or but that application was wthdrawn as the
appel l ants first
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want ed to exhaust their renedy under the Central Excise Act.

The appel  ants unsuccessfully went wup in appeal and

thereafter in revision under the Central Excise and Salt
Act, 1944 against the order of the Collector. After the 3rd
respondent dism ssed their revision petition they filed in
the Hi gh Court of Punjab at Delhi Cvil Wit No. 557-D of
1961 challenging the legality of the order nmde by the
Col l ector of Central Excise on April 13, 1959. That
petition was disnm ssed by a Division Bench of that Court on
January 13, 1964. This appeal is brought against that
deci si on.

in this Court the finding of the Collector of Centra
Excise that the appellants were guilty of mxing the duty
paid tobacco with non-duty paid tobacco and thereby they
contravened rule 40 was not challenged. Nor was there any
di spute about the quantity of non-duty paid tobacco used in
the m xture. The mmin contention of M. MP. Vaish, |[earned
Counsel for the _appellants was that under rule 40, the
Col I ector _coul d not have confiscated the tobacco nmixture as
it consisted of both duty paid tobacco as well as tobacco on
whi ch duty had not been paid. His alternative contention
was that under any circunstance the Collector could not have
confiscated anything nore than 60,770 Ibs. of the mxture
which can be said to represent Biri Patti tobacco on
which duty had not been paid. |n support  of his first
contention he heavily relied on the decision of K T. Desai
J. in Messrs. Valitmhomed Gul amhusain Sonavala & Co. V.
CT..A Pillai (1).

The seized tobacco m xture weighed 1,64,834.50 |bs.
That included 60,770 Ibs. of Biri Patti tobacco on which
duty had not been paid. But on the renmaining quantity duty
had been paid. The tobacco seized was found in the  godown
licenced to store duty paid tobacco. Hence the appellants
were clearly guilty of contravening rule 40 of the Centra
Exci se Rul es which reads:

"Except as provided in the proviso to
sub-rule (1) of rule 32 and in rule 171 no
whol esal e purchaser of unnmanufactured tobacco
for the purpose of trade or manufacture and no
whol esal e purchaser of other unmanufactured
products froma curer shall receive into  any
part of his premses or into his custody or
possessi on, any unmanufactured tobacco or
ot her unmanuf actured products, ~other~ than
t obacco or other unmanufactured product s
inmported froma foreign country- ot herw se
than wunder a valid permt granted by an
of ficer showing that the proper duty has been
pai d; and every such whol esal e purchaser who
receives or has in his custody or possession
any such goods, in contravention of this rule
shall, in respect of every such offence, be
liable to pay the duty |eviable on such

(1) (1960) 42 B.L.R, p. 634.

584
goods, and to a penalty which may extend to
two thousand rupees, and the goods shall also
be liable to confiscation.” .InD

In view of this rule the legality of the order
made by the Collector in so far as he levied
duty as well as penalty cannot be challenged
and was not chal l enged before us. But so far
as the confiscation is concerned” it was urged
that under t he rul e in question only
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(1960) 42 B. L.
585

tobacco on which duty had not been paid could
al one have been confiscated. In the instant
case even according ,to the finding of the
Col l ector only on 66,770 | bs. of Biri Pat ti
tobacco the duty had not been paid; but on the
remai ning tobacco seized duty had been paid,
it was not possible to separate the duty paid
tobacco fromthe non duty-paid tobacco; hence
it was inpernissible for the Collector to
confiscate the said tobacco under Rule 40 as
that rule permtted the confiscation of only
non-duty pai d tobacco. 1In Sonavala s case(1l)
referred to earlier Desai, J. had held that
the right to confiscate snmuggled goods under
s. 167(8) of the Sea Custons Act, 1878 does
not carry wthit the right to confiscate

unsnuggl ed” goods: The words "such goods’
appearing in s. 167(8) of the Act cannot be
interpreted .to nean simlar goods. It is not

open to the Custons authorities to confiscate
simlar goods even though they may be of the

same quality, ~bulk and value. The words
"such goods’ nean the very goods which have
been smuggl ed. If the snuggled goods |ose

their identity, it would not be open to the
Custons’ officers to confiscate any part of
those goodS. Wiere, therefore, gold that has
been' snuggl ed has inthe nelting process got
so mixed up with gold that is unsmuggled that
it is inpossibleto separate the snmuggl ed gold
from the unsmuggled one, the ri ght to
confiscate smuggled gold ceases when the two
get i nextricably nmxed up. The br oad
proposition laid dow by Desai, J. undoubtedly
supports the contention advanced on behal f
of the appellants. W shall presently show
that this statenment (of the lawis not correct
but it 1is necessary to nention ~at this
juncture that in the Sonavala's -case(l) an
i nnocent third party -had pur chased the
smuggl ed gold for proper value and m xed the
same with unsmuggl ed gol d, which circunstance
had an inportant bearing on the decision of
t he case.

In Institutes of Justinian at page 104

deal i ng with the topic commixtio it is
obser ved:
"If the things mxed, still remaining the

property of their former owners, were easy to
separate again, as for instance, cattle united
in one herd, when one owner brought his claim
by wvindicatio 'his property was restored to
him wthout difficulty but if there was
difficulty 1in separating the materials from
each other, as in dividing the grains of wheat
in a heap, the obvious

R p. 634.

node woul d be to distribute the whole heap in
shares proportionate to the quantity of wheat
bel onging to the respective owners. But it
m ght happen that the wheat m xed together was
not all of the sane quality, and therefore
the owner of the better kind of wheat would
| ose by having a share determned in anount
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only by the quantity of his wheat; and the
judge therefore was permtted to exercise his
judgment how great an addition ought to be
made to his share to conpensate for the
superior quality of the wheat originally
bel onging to him"

In WIllianms on Personal Property (18th Edn.) at p. 50, it

i s observed

"The acquisition of ownership by

accession or confusion of substances also
presupposes a previous title. Thus the young
of a donestic animal belong to the owner of
the nother. If any substances, for instance
tall ow, bel onging to. various owners be m xed
by consent or accidentally, the mass appears
to belong to the owners of its parts in
common. And if the confusion be nade wilfully
by~ one  w thout the other’s |eave, the nmass
bel ongs to the latter, whose ownership is thus
unlawful 'y i nvaded."

Dealing wth the sane topic it is observed in Halsbury's

Laws of England 3rd Edn.” (Vol . 29) at p. 378.
"Oaner ship of goods may be acquired by
confusion or intermxture, if the goods, when
m xed, are indistinguishable. |[If the goods
are  mxed by agreenment or consent t he
proprietors have an interest - in compbn in
proportion to their respective shares; if
m xed by accident ~or the act' of a third
party, or which neither owner is responsible,
the proprietors becone owners in comon of
the mxed property in -proportion to t he
anmounts contributed. \Where, ‘however, one nan
wilfully mxes his goods with those of another
wi thout the approbation or know edge of the
ot her, the whole be longs to the latter."

The law on this topic was stated by Bovill, C. J. as early as

1868 in Spence and Anr. v. The Union Marine Insurance Co.

Ltd. (1) thus:

“In our own law there are not rmany
authorities to be found upon this subject
but, as far as they go, they are in favour
of the view, that, when goods of diffe-

(1) Law Reports (Comon Pl eas) 3, 1867-68
586

rent owners becone by accident so m xed
together as to be wundistinguishable, t he
owners of the goods so m xed becone tenants
in common of the whole, in the proportions
which they have severally contributed to it.
The passage cited from the judgnhent of
Bl ackburn, J., in the case of the tallow
which was nelted and flowed into the sewers,
is to that effect: Buckley v. Goss. And a
simlar view was adopted by Lord Abinger _in
the case of the mixture of oil by | eakage on
board ship in Jones v. Moore. '

"It has been long settled in our |aw,
t hat where goods are mixed so as to becone
undi sti ngui shable, by the wongful act or
default of one owner, he cannot recover, and
will not be entitled to his proportion, or any
part of the property, fromthe other owner,
but no authority has been cited to shew that
any such principle has ever been applied, nor
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i ndeed could it be applied, to the case of an
accidental mxing of the goods of the two
owners; and there is no authority nor sound
reason for saying that the goods of severa
per sons be the property of their severa
owners, and become bona-vacantia.”

The same principle was again reiterated by the House

of Lords in Smurthwaite and Ors. v. Hannay and Os. (1)

The rul es enunci ated above are of assistance in finding
out a solution to the problem before us though they do not
govern the same. |In the instant case there is no doubt that
the appellants were guilty of an unlawful act in mxing duty
paid tobacco with the non-duty paid tobacco but the fact
remains that they were the owners of both those lots at the
time they mxed them and hence the | egal principles set out

earlier do not cover such  a case. It nust also be
remenbered that in dealing with a provision relating to
forfeiture we are dealing with a penal provision. It would

not be proper for us to extent the scope of that provision
by reading intoit words which are not there and thereby
wi den the scope of the provision relating to confiscation.
Rule 40 permits the Central Excise authorities to confiscate
only those goods on which duty has not been paid. It does
not permt them ‘either specifically or by necessary
inmplication to confiscate other goods. Therefore it was not
permssible for the Collector to confiscate the entire
tobacco m xture. At the sane tinme no _person can be pernmitted
to benefit by his wongful act. No rule of |aw should be
so interpreted as to permt or encourage its circunvention.
If by the wongful act of a party he renders it inpossible
for the authorities to confiscate under rule 40 the non-

(1) [1894] A.C.p. 494.

587

duty paid goods it 1is in our - opinion open to ' those
authorities to confiscate fromout of the goods seized,
goods of the value reasonably representing the value of the
non-duty paid goods mixed in the goods seized. Appl yi ng
that rule to the facts of this it follows ‘that the
Col  ector, Central Excise could have confiscated out of the
tobacco seized,. so. nuch of it as can be held to reasonably
represent the value of the tobacco on which the duty had not
been pai d.

As noticed earlier the tobacco confiscated had been
returned to the appellants after realising fromthema sum
of Rs 1 lac as fine. The Counsel for the parties agreed at
the hearing that the’ value of the Biri Patti tobacco used
in the mxture for which no duty had been paid could be
fixed at Rs. 35,000. 1In viewof this agreenment it 1is. not
necessary for us to remt the case back to the Coll ector of
Central Excise for assessing the value of the tobacco on
which duty had not been paid. In view of our- earlier
findings the fine to be levied on the appellants in lieu of
the confiscation that could have been ordered has 'to be
fixed at Rs. 35, 000. Fromthis it follows that the
Collector has to refund to the appellants a sum of Rs.
65,000 which he has «collected fromthemin excess of the
aforementioned Rs. 35,000. The appeal is allowed to that
extent. In the circunstances of the case we direct the
parties to bear their own costs both in this Court as well
as before the High Court.

R K P.S. Appeal allowed in part.
588




