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ACT:

Jammu & Kashmir I ndustries Enployees Service Rules &
Regul ations--R 16.14---Term nati on of service--Provision of
show cause notice sufficient safeguard against arbitrary
action--Held regulation not arbitrary:

Regul ation 16.14--Term nation of service--Gound (a) &
(b) Three nonths notice or pay in lieu thereof. Anended
Regul ati on-grounds (c) & (d) unauthorised absence and taking
part in politics--15 days notice required--No requirenent of
any other notice or pay in lieu thereof. Show cause for the
period prior to anendnment--Held amended regulation not
operative retrospectively and the notice served on the
enpl oyee was illegal and the order of termnation had to be
set aside. Also held term nation onthe basis of taking part
in politics not mmintai nable as no show cause given.

Constitution of India 1950--Article 311(1) Enployees of
the conpany not civil servants--Cannot claimprotection of
Art. 311(1) of the Constitution of India nor the extension
of that guarantee on parity-Enpl oyees governed by the provi-
sions of Articles of Association and Regulations of the
Conpany.

Nat ural Justice-- Principle--No one can be penalised for
the action which was not penal on the day it was committed.

Del egated authority, acquires the power —of appointing
authority-Held M D. who had been del egated the powers of the
Board of Directors was legally conpetent to termnate the
services of the enpl oyee.

HEADNOTE

According to the Regul ation 16.14 of the Jammu & Kashmr
I ndustries Enployees Service Rules & Regul ations the serv-
ices of the permanent enployee could be ternminated if the
post is abolished or he is declared nedically unfit after
giving three nonth's notice or pay in lieu thereof and in
case of tenporary enpl oyee one nmonth’s notice or pay in
429
l'ieu thereof.

This regul ati on was amended on April 20, 1983 by adding
two nore grounds namely, if the enployee remains on an
unaut hori sed absence or if he takes part in active politics,
in such cases the services shall be terminated if he fails
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to explain his conduct satisfactorily within 15 days from
the date of issue of notice and the nmanagenent shall be
enpowered to take a decision without resorting to further
enquiries.

Pyare Lal Sharma was enpl oyed as a Chemical Engineer by
the Jammu & Kashmir Industries Ltd. hereinafter called
" Conmpany’. The Conpany issued a show cause notice on 21.4.83
in terms of the added clauses for his unauthorised absence
from duty. As no reply was submitted, the MD. terninated
his services by an order dated 14.6.1983. Sharma chall enged
the order of termination by way of a wit petition before
the J & K High Court. Learned Single Judge allowed the Wit
Petition on three grounds nanely, violation of Rules of
Nat ural Justice, that the Board of Directors having appoint-
ed Sharma, the M D. who is subordinate authority could not
termnate his services and that the regulation 16.14 was
arbitrary and violative of Art. 14 of the Constitution of
India. The Letters Patent Bench of the H gh Court dism ssed
the appeal of the Conpany but denied backwages to Sharnma.
Aggri eved by that order both the Conpany as well as Sharma
cane up -in appeals before this court. Wiile allowing the
appeal of Sharma partially and dismssing the appeal of the
Conpany, this Court,

HELD: That Regulation 16.14 was not arbitrary. The
provision of show cause notice is a sufficient safeguard
against arbitrary action. Under grounds (a) & (b) of the
Regul ations three nonths notice or pay - in lieu thereof s
requi red. Regarding grounds (c) & (d) the regulations pro-
vide for 15 days notice to explain the conduct satisfactori-
Iy and there is no requirenent of any other notice or pay in
lieu thereof. [437C D

There is no provision in the Articles of Association or
the regul ations of the conpany giving sane protection to the
enpl oyees of the conpany as is given tothe civil servants
under Art. 311(1) of the Constitution of India. An enpl oyee
of the Conpany cannot, therefore, claimthat he cannot be
di sm ssed or renoved by an authority subordinate to/'that by
whi ch he was appointed. Since on the date of term nation of
Sharma’s services the MD. had the powers of the  appointing
authority he was legally conpetent to terminate Sharma’s
services. [437F-G
430

Grounds (c) & (d) in regulation 16.14 exclusively and
individually are sufficient to ternm nate the services of ~ an
enpl oyee. Once it is established that an enpl oyee renmmins on
an unaut hori sed absence fromduty the only action which can
be taken is term nation of his services. Simlar is the case
when an enpl oyee takes part in active politics. The finding
in the termnation order cannot be sustained because no
notice in this respect was given to Sharnma but the order of
term nation can be supported on the ground of his “remaining
on unaut hori sed absence fromduty. [437H 438A-B]

State of Oissa v. Vidyabhushan Mhapatra, [1963] 1
Supp. SCR 648 and Railway Board v. Niranjan Singh, [1969] 1
SCR 548, relied
upon.

It is a basic principle of natural justice that no one
can be penalised on the ground of a conduct which was not
penal on the day it was commtted. The date of show cause
notice being April 21, 1983 the unauthorised absence from
duty which has been taken into consideration is from Decem
ber 20, 1982 to April 20, 1983. Whole of this period being
prior to the date of amendnent of regulation 16.14, the sane
could not be made as a ground for proceeding under ground
(c) of Regulation 16.14. The Notice served on the appell ant
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was thus illegal and as a consequence the order of term na-
tion can not be sustained and has to be set aside. [438F-QG

Wen the termination order is set aside by the courts
normal Iy the enpl oyee becones entitled to backwages and al
ot her consequential benefits. In viewof the facts and
circunmstances of this case the court ordered that only sixty
percent of the backwages be paid to Sharma. Moneys already
recei ved by Sharma under orders of either this Court or High
Court shall be adjusted and the balance paid to him If the
noney already paid to Sharna is nore than what has been
ordered to be paid now then there shall be no recovery from
him [439A-C

JUDGVENT:

ClVIL APPELLATE JURI'SDI CTI.-ON: Civil Appeal No. 3 1543
155 of /1985.

From 'the  Judgnent and Order dated 26.3. 1985 of the
Jammu & Kashmir High Court in L.P.A. (W No. 59 of 1984.

For the Appellant In-Person in Civil Appeal No. 3 154/85

M N. Tiku, Rakesh Tiku and Pandey Associates for the
Respondent s.

431

M N. Tiku, Rakesh Tiku and Pandey Associates for the
Appel | ant s.

For the Respondent' In-Person in Civil Appeal ‘No. 3155/ 85.
The Judgnent of the Court was delivered by

KULDIP SINGH, J. Janmu & Kashmir Industries Limted
(hereinafter called "conpany’) is a conpany registered under
the Indian Conpanies Act, 1956 and is wholly owned and
nanaged by the State of Jammu & Kashmir. Pyare Lal Sharma
was enpl oyed by the conmpany as Chem cal Engineer. His serv-
ices were terninated by the Managi ng Director of the conpany
on June 14, 1983. Sharnma’s writ petition was allowed by a
| earned Single Judge of the Janmu & Kashmir H gh Court. On
appeal by the conpany the Letters Patent Bench upheld the
j udgrment but deni ed back-wages to Sharma. This is how /these
two appeal s, one by the.conpany and the other by Sharma, are
bef ore us.

W may briefly notice the necessary facts. Pyare La
Sharma joi ned the conmpany as Assistant Chenmical Engineer on
July 12, 1972. In 1974 he was sent to England as nanagenent
trainee but he returned back w thout conpleting the train-
ing. Sharma’s conflict with the conpany started in 1976 when
he filed a suit against the conmpany in Jammu & Kashmir High
Court with various reliefs including a direction that he be
again sent to England on conpany’s expense. The suit. was
di sm ssed and further appeal to the Division Bench was /al so
dismissed. He then filed another suit in the Delhi / Hgh
Court claimng Rs.50 | akhs as danages fromthe conmpany but
the sane did not proceed on technical grounds. Thereafter,
it seenms, Sharma started suspecting mala-fide in ‘every
action of the conpany and resorted to court proceedi ngs even
on slight pretext. He challenged the order of transfer from
Baramulla to the headquarters by way of suit in the Jamu &
Kashmir Hogh Court. Interimstay, initially granted, was
vacated by the Hi gh Court. In Decenber, 1979 he applied for
| eave on nedi cal grounds without disclosing the ailment. He
remai ned absent from Decenber 7, 1979 to March 7, 1980
wi t hout any sanctioned | eave. Disciplinary proceedings were
initiated against himon the charge of unauthorised absence
and he was placed under suspension on March 8, 1980. He
filed Wit Petition No. 58/80 in the Janmu & Kashmir High
Court against suspension. Utimtely Sharma expressed re-
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grets and he was reinstated into service by an order dated
May 15, 1980. In April, 1981 he was transferred from head-
gquarters to one of
432
the wunits. He again filed a wit petitionin the Jamu &
Kashmr Hi gh Court challenging the order of transfer but the
sane was dismissed. Thereafter he filed Wit Petition No.
4086 of 1982 in this Court which was heard by Chinnappa
Reddy, J. (Vacation Judge) on 1st of June, 1982. The |earned
Judge passed the foll owi ng order
"Issue notice returnable on June 15, 1982.
Notice be also served on the counsel for the
State of Jammu & Kashmir M. Altar Ahmad. M.
Altar Ahmad will take instructions from his
clients and assist this Court to know the
precise facts of the case which it is inpossi-
ble to find fromthe petitioner. 1 have sug-
gested to the petitioner that he may engage a
counsel but he does not appear to be inclined
todo so. Nor is he willing to be assisted by
the counsel engaged by the court."

The wit petition was, however, dismissed as w thdrawn
on June 15, 1982. Sharma filed two nore wit petitions being
293 of 1982 and 410 of 1982 in the Jammu & Kashmr High
Court chall enging the pronotions of sone other officers.

Sharma absented from duty on Septenber 8, 1982. He was
asked to explain his absence. A para out of his reply is as
under :

"l have been submitting charge sheet agai nst
you since |ast one year to authorities about
your corrupt practices, comunal - character,
and illegal financial advancenent 'you have
made but no action has been taken against you
since you utilise political pressure and
bri bed the chairman."

Sharma was served with a charge-sheet dated Septenber
24, 1982 and he was pl aced under suspension. Use of / deroga-
tory language in various conmunications was one of the
charges against him He subnmitted his reply to the charge-
sheet on Cctober 7, 1982. Part of the opening paragraph is
as under:

"You have becone frustrated, lost bal ance of
mnd and to cover the various irregularities
conmtted by you for example ..... You will
be prosecuted for levelling fal se charge sheet
and false charges against nme. Coming to the
charge sheet with above reverence I' have to
say as under."
On Cctober 22, 1982 an enquiry officer was appointed to
enquire
433
into the charges agai nst Sharma. He chal |l enged the order of
suspension by way of Civil Wit Petition 661 of 1982 in the
Jammu & Kashmir High Court. The High Court stayed the  sus-
pension by its order dated Decenber 20, 1982. The order  of
suspensi on having been stayed by the Hgh Court it was
i ncumbent on Sharnma to have joined duty. But inspite of
conpany’s letters asking himto do so he renmai ned absent.

Sharma filed Wit Petition 471/82, Wit Petition 129/83
and Letters Patent Appeal 24/83 for paynment of his salary
and al |l onances for various periods which were granted by the
H gh Court.

It is also on record that while in service Sharma unsuc-
cessfully fought assenbly elections on two occasions. He
filed his nom nation papers for contesting elections to the
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Lok Sabha from Baranulla constituency. But the nonmination
papers were rejected.
Regul ation 16.14 of Jamu & Kashmir |ndustries Enpl oyees

Service Rules and Regul ati ons before anendnment was as under
"The service of the permanent enpl oyee shal
be term nated by the conpany, if (a) his post
is abolished or (b) he is declared on nedica
grounds to be unfit for further service after
giving three nonths’ notice or pay in lieu
thereof. For sinilar reasons the service of a
temporary enployee also be dispensed wth
after giving himone nonth’s notice or pay in
lieu thereof."

The above quoted regulation 16.14 was anended on Apri

20, 1983. Amended regulation.is as under
"16.14. the services of an enployee shall be
terminated by the Conpany if:
(a) his post is abolished, or
(b) _he is declared on nedical grounds to be
unfit for further service, or
(c) if he remmins on —un-authorised absence,
or(d) if he takes part in active politics.
In the case of (a) and (b) above the services
shal | ‘be term nated after giving three nonths
notice to a pernmanent
434
enpl oyee and one nonth’s notice to a tenporary
enpl oyee or pay in lieuthereof.

In the case of (c) and (d) above the
services of an enployee shall be term nated if
he fails to explain his conduct satisfactorily
within 15 days fromthe date of ‘issue of
noti ce. The nanagenent shal |l be enpowered to
take a decision without resorting to further

enquiries.
By order of the Board of Directors."”
The conpany issued a show cause notice dated April 21,

1983 in ternms of clause (c) of anended regulation’ 16. 14.

The notice was in the followi ng terns:
"In conpliance to the orders of the Hon’ ble
Hi gh Court Your suspension was stayed till
further orders vide Order No. JKI/319/82 dated
21.12.82 issued vide endorsenent No. Adm (P)
80- 65/ 4866 dated 21.12.82. Fromthat date al so
you have continuously renai ned absent unaut ho-
risedly fromyour duties. You are, therefore,
served this notice to show cause within a
period of 15 days as to why your services
should not be term nated under rules of  the
Cor poration."

No reply to the show cause notice was submitted by
Sharma. By an order dated June 14, 1983 the Managing Direc-
tor of the conpany term nated his service,. The termnation
order is reproduced as under

"Shri Pyare Lal Sharma Chem cal Engineer

Jammu and Kashmir Industries Linmted has
remai ned on unaut hori sed absence continuously
from 21.12.82 (since the date of his suspen-
sion was stayed as per orders fromthe Hon' ble
H gh Court). Shri Sharma was served with a
notice under Jamu & Kashmr |ndustries Limt-
ed Enployees Service Rules to show cause
within a period of 15 days as to why his
servi ces should not be termi nated. This notice
was served to himunder registered post but
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the same was received back in this office and
|ater on delivered to himin person on 7.5.83
as per his request. Shri Sharma has failed to
explain his position.

It has now also been established that Shri
Shar ma was

435

taking part in active politics during the
period of his un-authorised absence and has
filed nom nation papers for contesting el ec-
tion from 1-Baramulla Parliamentary Con-
stituency. Now that his unauthorised absence
as well as his taking part in the active
politics has been established, and in exercise
of the powers vested in the nmanagenent under
Jammu & Kashmir I ndustries Enpl oyees Services
Regulations the services of said Shri Pyare
Lal" Sharnma Chem cal Engineer J & K Industries
Limted are hereby term nated."

Sharnma chal lenged the order of ternmination by way of
Wit Petition No. 70 of 1984 before the Jammu & Kashmir High
Court. Learned Single Judge by his judgment dated Cctober
16, 1984 allowed the wit petition on three grounds.

The | earned Judge found the inmpugned order violative of
Rul es of Natural Justice as no opportunity to show cause was
afforded to Sharma in respect of the ground of taking part
in active politics. It was also held that the Board of
Di rectors having appoi nted Sharna, The Managi ng Di rector who
is subordinate authority could not termnate his services.
Finally, the |earned Judge held regulation 16.14 to be
arbitrary and as such violative of Article 14 of the Consti -
tution of India.

The Letters Patent Bench of the Hgh Court dism ssed the
appeal of the conpany but deni ed back-wages to Sharma. The
Bench held that Sharma’s services could not be termninated by
an authority subordinate to the authority which appointed
him The Bench al so found that either three nonths notice or
salary in lieu thereof under regul ati on 16. 14 was mandatory.
The Division Bench did not agree with the other reasons
given by the learned Single Judge in support of his judg-
ment .

M. Pyare Lal Sharma appeared in person and argued  his
case. He has been of no assistant to us. During the ~course
of argunents we suggested to M. Sharnma to engage a counse
whi ch de declined. We also repeatedly offered tohimto have
the services of a counsel engaged by the Court but ~he did
not agree and insisted on arguing the case hinself.

From the pleadings of the parties, docunents on.  the
record, the judgment of the |earned Single Judge and of  the
Letters Patent Bench
436
and from Sharma’s argunents the followi ng points arise for
our consi deration:

1. Whether Regulation 16.14 is arbitrary
and as such ultra vires Article 14 of the
Constitution of India.

2. Whether three nonths’ notice or pay in
lieu of the notice period was required to be
gi ven under Regul ation 16. 14.

3. The termnation order having been
passed by the Managing Director who was an
authority subordinate to the Board of Direc-
tors which appointed Sharnma, the order was bad
on that ground.

4. \Wether the inmpugned order is viola-
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tive of rules of natural justice so nuch so
that the ground of taking part in active
politics was not nmentioned in the show cause
notice whereas it was relied upon in the
term nation order.

5. Whether the period of absence, which
was prior to the date of comng into force of
the anended Regul ation 16.14, could be taken
into consideration for invoking ground (c) of
the Regul ati on.

We see no arbitrariness in Regulation 16.14. The Regul a-
tion has been framed to nmeet four different eventualities
which may arise during the service of a conpany enployee.
Under this regulation services of an enployee may be term -
nated (a) if his post is abolished or (b) if he is declared
on nedi cal grounds to be unfit for further service or (c) he
remai ns on unaut hori sed absence or (d) if he takes part in
active ~politics: Inthe case of (a) and (b) three nonths
notice to a  pernanent enployee and one nmonth notice to
temporary enpl oyee or pay inlieu thereof is to be given. In
case of (c) and (d) a show cause notice, to explain his
conduct satisfactorily, is to be given. So far as grounds
(a) and (b) are concerned there cannot be any objection.
When a post is abol i'shed or an enpl oyee i's decl ared nedi cal -
Iy unfit for further service the termnation is the obvious

consequence. |In the case of abolition of post the enployee
may be adjusted in some other post if legally pernitted
Ground (c) has also a specific purpose. "Remains on un-

aut hori sed absence" neans an enployee who has no respect for
di sci pline and absents hinmself repeatedly and wthout any
justification

437

or the one who remains absents for~ a sufficiently 1ong
period. The object and purport of the regulation is to
maintain efficiency in the service of the company. The
provision of show cause notice is a sufficient safe-guard
against arbitrary action. Regarding ground (d) "acting
politics" nmeans al nost whole tinmein politics. Conpany job
and active politics cannot go together. The position of the
civil servants who are governed by Article 311 is entirely
di fferent but a provision |like grounds (c) and (d) in Regu-
[ ati on 16. 14 concerning the enpl oyees of conpani es/ cor pora-
tions/public wundertakings is within the conpetence of the
managemnent .

W do not agree with the Division Bench of the  High
Court that three nonths’ notice or pay in lieu thereof was
to be given to Sharma under Regulation 16.14. It is clear
fromthe plain | anguage of the regulation that three nonths
notice or pay in lieu, is only required when termnation is
under ground (a) or (b). Regarding (c) and (d), the regul a-
tion provides for a 15 days notice to explain the- conduct
satisfactorily and there is no requirenent of any | other
notice or pay in lieu thereof.

We may now take-up the third point. Sharma was appoi nted
as Chenical Engineer by the Board of Directors. The powers
of the Board of Directors to appoint officers of Sharma's
category were del egated to the Managi ng Director on Septem
ber 12, 1974 and as such fromthat date the Managing Direc-
tor or becane the appointing authority. Needl ess to say that
enpl oyees of the conpany are not civil servants and as such
they can neither claimthe protection of Article 311(1) of
the Constitution of India nor the extension of that guaran-
tee on parity. There is no provisionin the Articles of
Associ ation or the regulations of the conpany giving sane
protection to the enployees of the conpany as is given to
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the civil servants under Article 311(1) of the Constitution
of India. An enployee of the conpany cannot, therefore,
claimthat he cannot be dism ssed or renmoved by an authority
subordinate to that by which he was appointed. Since on the
date of termnation of Sharma’s services the Managing Direc-
tor had the powers of appointing authority, he was legally
conpetent to termnate Sharma’s servi ces.

The learned Single Judge allowed the wit Petition on
the fourth point though the same did not find favour wth
the Division Bench. Gounds (c) and (d) in regulation 16. 14,
exclusively and individually, are sufficient to termnate
the services of an enployee. Once it is established to the
satisfaction of the authority that an enpl oyee
438
remai ns on unaut hori sed absence fromduty, the only action
which can be takenis the termination of his services.
Simlar is the case when an enpl oyee takes part in active
politics.  The finding in the term nation order regarding
taking part in active politics cannot be sustained because
no notice in this respect was given to Sharma but the order
of termnation can be supported on the ground of remaining
unaut hori sed absence from duty. This Court in State of
Oissa v. Vidyabhushan Mohapatra, [1963] 1 Supp. SCR 648 and
Rai lway Board v. Nranjan Singh, [1969] 1 SCR 548 has held
that if the order canbe supported on one ground for which
the punishnent can lawfully be inposed it is not for the
courts to consider whether that ground alone would have
weighed with the authority punishing the public servant.
Thus there is no force in this argunent.

This takes us to the |ast point which we have di scovered
fromthe facts. Regulation 16.14 before amendnent  consi sted
of only clauses (a) and (b) relating to abolition of post
and unfitness on nedical ground. The conpany had no authori -
ty to term nate the services of an enpl oyee on the ground of
unaut hori sed absence wi thout holding disciplinary proceed-
ings against him The regul ation was anended on April 20,
1983 and grounds (c) and (d) were added. Amended regulation
could not operate retrospectively but only fromthe date of
amendnment. Ground (c) under which action was taken came into
exi stence only on April 20, 1983 and as such the period of
unaut hori sed absence which could come within the m schief of
ground (c) has to be the period posterior to April 20, 1983
and not anterior to that date. The show cause notice was
issued to Sharma on April 21, 1983. The period of  absence
indicated in the show cause notice is obviously prior to
April 20, 1983. The period of absence prior to the date of
amendment cannot be taken into consideration. Wen prior to
April 20, 1983 the services of person could not be termn nat-
ed on the ground of unauthorised absence from duty  under
Regul ation 16.14 then it is wholly illegal to make the
absence during that period as a ground for term nating the
services of Sharma. It is basic principle of natural justice
that no one can be penalised on the ground of a conduct
whi ch was not penal on the day it was conmitted. The date of
show cause notice being April 21, 1983 the unauthorised
absence from duty which has been taken into consideration is
from Decenmber 20, 1982 to April 20, 1983. Wwole of this
period being prior to the date of anendnment of regulation
16. 14 the sanme could not be nmade as a ground for proceeding
under ground (c) of Regulation 16.14. The notice served on
the appellant was thus illegal and as a consequence the
order of termination cannot be sustained and has to be set
asi de.

439
VWen the term nation order is set aside by the courts
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normally the servant becones entitled to back-wages and
ot her consequential benefits. This case has a chequered
hi story. From 1976 onwards there has been continuous litiga-
tion and mstrust between the parties. The facts which we
have narrated above go to show that Sharna has equally
contributed to this unfortunate situation. In view of the
facts and circunstances of this case we order that sixty per
cent of the back-wages be paid to Sharna. Mney already
received by Sharma under orders of this Court or the Hi gh
Court shall be adjusted and the balance paid to him If the
noney already paid to Sharma is nore than what we have
ordered then there shall be no recovery fromhim

Cvil Appeal 3154/85 is allowed to the extent indicated
above, Civil Appeal 3155/85 filed by the conpany is dis-
mssed. C MP. 1213/ 88 is disnissed as infructuous. There
shall be no order as to costs.
R N. J.
440




