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ACT:

Fundanental Rights, /Enforcenment of-Oral sale of fishery
rights for future years by owner of estate before it vested
in the State by |egislation-Nature of such rights-Profit a
prendre, i f i movabl e property requiring regi stered
instrument for transfer--Such sale, if creates any right to
property-Non-recognition by the State, if transgresses any
fundanental rights Constitution of India, Arts. 19(1)
(f).31(1)-Orissa Estates Abolition Act, 1951 Orissa Act | of
1952) - Transfer of Property Act (1V-of 1882), s. 54.
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HEADNOTE

The petitioners obtained oral licenses for - catching and
appropriating fish fromspecified sections of the Chilka
Lake fromits proprietor, the Raja of Parikud, on paynment of
heavy sums and obtained receipts in accordance with the

prevailing practice. This was before the passing of the
Oissa Estates Abolition Act of 1951 by which ownership of
the estate vested in the State of Oissa. The licenses,

however, were in respect of years subsequent to such
vesting. The State of Orissa refused to recogni se them and
was seeking to reaction the rights of fishery. The
petitioners contended that it had thereby infringed or was
about to infringe their fundamental rights wunder @ Arts.
19(1) (f) and 31(1) of the Constitution and clained that the
transacti ons being sales of future goods, nanely, the fish,
the Act which was confined to i movable property had no
application. Held, that the right sought to be acquired by
the petitioners by their several purchases was not in
respect of any future goods as clainmed by thembut was a
license to enter on the land coupled with a grant to catch
and carry away the fish, in other words, a profit a prendre
which is imovable property within the nmeaning of the
Transfer of Property Act read with s. 3(25) of the Genera
Clauses Act. Accordingly s. 54 of the fornmer Act applies.

That as the sale of the profit a prendre in the present cage
was val ued at nore than one hundred rupees and was effected
without witing and registration it contravened s. 54 of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 4

Transfer of Property Act, and so no title or interest
therein passed to the petitioners and consequently, they bad
no fundanmental rights to enforce.

Fi rm Chhot abhai Jet habai Patel & Co. v. The State of Madhya
Pradesh, ([1953] S.C.R 476), distinguished and hel d
i nappl i cabl e.

That it was not necessary in the present case to decide
whet her the contract was property within the nmeaning of
Arts. 19(1)(f) and 31(1), but assuming it to be so, the
State has not taken such property away fromthe petitioners
or prevented themfrom acquiring, holding or disposing of
it. The State nerely refuses to recognise the contract and
refuses to consider itself bound by it. That may give a
cause of action for a suit on the contract but no
fundanental right arises as the State has not confiscated or
acquired or taken possession of the contract as such by
claimng any benefits under it.

JUDGVENT:

ORI G NAL JURI SDI CTI ON: Petition No. 286 of 1955.

Under Article 32 of the Constitution for the enforcenent of
Fundanent al Ri ghts.

H. Mahapatra and G /C. Mathur, for the petitioners.

C. K. Daphtary, Solicitor-Generalfor India, (Porus A Mhta
and P. G Cokhale, with him, for respondent No. 1

921

1955. Cctober 27. The Judgnent of the Court was delivered
by

BOSE J.-This judgnent will also govern Petitions Nos. 287,
288, 289 and 304 of 1955. We will set out “the ‘facts in
Petition No. 286 of 1955. The others follow the sane
pattern.

The dispute is about fishery rights in the Chilka | ake which
is situate in what was once the estate of the Raja of
Pari kud. This estate vested in the State of Oissa under
the Oissa Estates Abolition Act, 1951 (Orissa Act /I of
1952) on 24-9-1953 and has now ceased to exist in its
original form The Act came into force on 9-2-1952.

The further facts are set out in paragraphs 2 and 3 of the
petition in the follow ng terns:

"That the petitioners carry on the business of catching and
selling fish particularly. fromfisheries within the said
| ake.

That |ong before the vesting of the estate the petitioners
had entered into contracts with the exproprietor and had
obtained fromthe latter, on paynment of heavy sums, |icences
for catching and appropriating all the fish from the
fisheries detailed in the schedule given in the acconpanyi ng
affidavit and had ,obtained receipts on paynent in
accordance with the prevailing practice".

The lake is divided into sections and this petition is
concerned with four of them The licenses relating to  them
were purchased as foll ows:

I On 30-7-50 for rights in Gerasar

Prawn for 1955- 56

2. On 2-8-50 for rights in Jayama
Prawn for 1955- 56

3. On 18-9-51 for rights in Sol akud
Prawn for 1955-56

4, On 6-5-52 for rights in Jayanal
Chungudi for (1956- 57
(1957-58

(1958- 59
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It will be seen that though the licenses were acquired
before the estate vested in the State of Orissa they
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were for future years, all after the date of vesting

The State of Orissa refused to recogni se these |licenses and
were about to re-auction the rights when the petitioners
filed the present petition seeking wits under article 32 on
the ground that their fundanental rights wunder articles
19(1)(f) and 31 (I) were, or were about to be, infringed.
The first question that we have to deternine is whether the
petitioners acquired any rights or interests in "property"
by their several "purchases", as articles 19(1)(f) and 31(1)
are dependent on that.

In their petition the  petitioners claim that t he
transactions were sal es of future goods, nanmely of the ,fish
in these sections of the |lake, and that as fish is noveable
property Orissa Act | of 1952 is not attracted as that, Act-
is confined to imobveable | property. ,W agree wth the
| earned Solicitor-General that if this is the basis of their
right, thentheir petition under article 32 is misconceived
because until-any fish is actually caught the petitioners
woul d not acquire any property in it.

There can be no doubt that the |ake is i mobveable -property
and that it formed part of the Raja’s estate. As such it
vested in the State of Orissa when the notification was
i ssued wunder the Act' and with it vested the right that al
owners of |and have, to bar access to-their land and the
right to regulate, control and sell the fisheries onit. |If
the petitioners’ rights are no nore than the right to obtain
future goods wunder the Sale of Goods Act, then that is a
purely personal right arising out of a contract to which the
State of Oissais not a party and in, any event a refusa
to performthe contract that gives rise to that right my
amount to a breach of contract but cannot be regarded as a
breach of any fundamental right. But though that is howthe
matter is put in the petition we do not think that is a
proper approach to this case

The facts disclosed in paragraph 3 of the petition make it
clear that what was sold was the right to catch and’ carry
away fish in specific sections of the lake over a specified
future period. That ampunts to
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a license to enter on the land coupled with a grant to catch
and carry away the fish, that is to say, it is a profit a
prendre: see 11 Halsbury's Laws of England, (Hailsham
Edition), pages 382 and 383. In England this is regarded as
an interest in land (11 Hal sbury’'s Laws of " England, page
387) because it is aright to take sone profit of the  soi
for the use of the owner of the right (page 382).. In  India
it is regarded as a benefit that arises out of the land and
as such is i moveabl e property.

Secti on 3 (26) of the General dauses Act def i nes
"i nmoveabl e property" as including benefits that arise out
of the land. The Transfer of Property Act does not define
the term except to say that i mobveabl e property does not
i ncl ude standing tinber, growi ng crops or grass. As fish do
not cone under that category the definition in the Genera
Cl auses Act applies and as a profit a prendre is regarded as
a benefit arising out of land it follows that it is
i moveabl e property within the meaning of the Transfer of
Property Act.

Now a "sale" 1is defined as a transfer of ownership in
exchange for a price paid or prom sed. As a profit a
prendre is inmoveable property and as in this case it was
purchased for a price that was paid it requires witing and
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registration because of section 54 of the Transfer of

Property Act. If a profit a prendre is regarded as tangible
i moveabl e property, then the "property" in this case was
over Rs. 100 in wvalue. If it 1is intangible, then a
regi stered i nstrument woul d be necessary what ever the val ue.
The "sales" in this case were oral: there was neither
witing nor registration. That being the case, the

transactions passed no title or interest and accordingly the
petitioners have no fundanental right that they can enforce.
It is necessary to advert to Firm Chhotabhai Jethabai Pate

& Co. v. The State of Madhya Pradesh(1l) and explain it
because it was held there that a right to "pluck, collect
and carry away" tendu | eaves does not give the owner of the
right any proprietary interest in the land and so that sort
of right was not an "en-

(1) [1963] S.C.R 476.

117
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cunbr ance” within~ the neaning of the Mdhya Pr adesh
Abolition of Proprietary Rights Act. But the contract there
was to "pluck, collect and carry away" the | eaves. The only
kind of |eaves that can be "plucked" are those that are
growing on trees and it is evident that there nust be a
fresh crop of |eaves at periodic intervals. That would make
it a growing crop/and-a growi ng crop is expressly exenpted
fromthe definition of "i moveabl e property"™ in the Transfer
of Property Act. That case is distinguishable and does not
apply here.

It was then argued that a contract is "property’ within the
meaning of articles 19(1)(f) and31(1). Again, we need not
decide this because even if it be assuned that it is that
kind of property the State of Orissahas not taken the
petitioners’ contract away |I fromthemor prevented them
from"acquiring, holding or disposing"” of it. They are free
to sue on it or to assign it if they want. The State nerely
says, as any other person m ght say: "I was not a party to
that contract. Neither its rights nor its liabilities have
devol ved on ne and | refuse to recognise it or to assune the
obligations of either contracting party". |If the State is
wong inits attitude that may give rise to a suit ~ against
it for damages for breach of contract or possibly, (though
we do not say it would), to aright to sue for specific
performance; but no question under articles 19(1)(f) and
31(1) can arise because the State has not confiscated  or
acquired or taken possession of the contract as such. If it
had it would have clainmed the benefits under it. It would
have taken the noney that the petitioners paid to the Raja
from the Raja or denmanded it over again from the
petitioners. But it is not doing that. It sinply refuses
to recogni se the existence of the contract.

The petition fails and is dismissed with costs.
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