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ACT:

I ncome- Tax Act ~ 1961- Secti on 226(3) (i)-Scope of-Notice
issued to assessee in‘default did not specify anount of tax
payable by himAnpbunt payable was wthin know edge of
assessee in default-Notice if invalid.

Cl ause (x) of section 226(3)-Sworn affidavit filed by
accountant of assessee in default-if wvalid-Inconme Tax
O ficer-Wether bound to give opportunity of being heard
before rejecting affidavit and declaring himresponsible for
t ax.

HEADNOTE:

On May 21, 1966 the Incone Tax Officer issued /'a notice
to the petitioners under section 226 (3) (i) of Incone Tax
Act, 1961, stating that according to the books of accounts
of B.R Sons Ltd. (the assessee) the petitioners owed them
Rs. 76 thousand odd and that this amunt shoul d be paid by
themto the Departnent against arrears of tax due fromthe
assessee. In reply the petitioners stated that it was not
they who owed the assessee but it was the assessee who owed
thema |large anount. The Income Tax O ficer directed the
petitioners to file a sworn affidavit setting out their
pl eas.

In the sworn affidavit filed on their behalf by the
accountant of the petitioners the above contentions / were
reiterated. But the Income Tax Oficer stating that an
exam nati on of the assessee’s books of account showed that
the facts stated in the affidavit were false in nateria
particulars held the petitioners personally liable to make
payment to the extent of their liability to the assessee. On
January 11, 1967 the Income Tax Oficer wote to the
petitioners that since they had not furni shed any
particulars to rebut his conclusion that the affidavit was
false and al so because they had failed to pay up the anopunt
due from themto the assessee they were held to be an
"assessee in default” within the meaning of section 226 (3)
(x) of the Act.

In the petitioner’s wit petition seeking to quash the
action of the Departnment to attach their inmmovable property
the Hgh Court held that although it was necessary for the
I ncome Tax O ficer to have nentioned the anount due fromthe
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petitioners to the assessee, since the petitioners knew what
the ambunt referred to by the Incone Tax Oficer was, no
prejudi ce could be said to have been caused to them and t hat
the notice issued to themwas not invalid on that account;
and (ii) the Income Tax Oficer was justified in treating
the petitioners as "assessee in default" for non-paynent of
the anobunt due and ow ng

2

fromthem to the assesse, (iii) but since no recovery
certificate as required under section 222 of the Act had
been issued by the Income Tax O ficer the recovery
proceedi ngs were invalid.

In the appeal to this Court,

N

HELD: 1. The view of the H gh Court that by reason of
non-specification in the notice dated May 21, 1966 of the
amount due fromthe petitioners.to the assessee no prejudice
had been caused'to the petitioners was correct. At no time
did the petitioners conplain that the notice did not specify
the anbunt alleged to be due fromthemto the assessee or
that it was vague and indefinite. In fact they replied to
the notice on nerits and filed a sworn affidavit. Secondly
in his letter dated Decenmber 31, 1966 the Incone Tax O ficer
pointed out to the petitioners that the assessee had a
credit balance of over Rs. 8 lakhs as on May 24, 1966.
Therefore the petitioners had clear notice of what the
amount alleged to be due fromthemto the assessee was. [8
G 9C

2. (a) It is 'not necessary under clause (vi) that the
statement on oath contenplated in that provision should be
made only by the person to whomthe notice under clause (i)
is issued. It is sufficient if the objection to the
requi sition contained in the notice is nade by the person to
whomthe notice is sent and such objection is supported on
oath by a person conpetent to nmake such statement. [10 B]

(b) Merely because the affidavit was sworn by the
accountant of the petitioners it was not open to the Incone
Tax Oficer to disregard the affidavit. The accountant had
obvi ously know edge of the state of account between the
petitioners and the assessee and was conpetent to rmake a
statement on oath in regard to the position of such account.
[9 E

(c) If the Income Tax Oficer discovers that  a
statement nmade on oath is false in any naterial particulars
the garnishee is made personally liable to the Income Tax
Oficer to the extent of his own liability to the assessee
on the date of the notice or to the extent of the assessee’s
liability for arrears of tax, whichever is |less. [1l0E-F]

3. (a) For reaching an objective conclusion that in his
opinion the statement on oath made on behalf of the
garnishee is false in any nmaterial particulars the Incone
Tax O ficer would have to give notice to the party
concerned, hold an enquiry for determning whether the
statement on oath is false and if so in which materia
particulars and what amount is in fact due from the
garni shee to the assessee. In such an enquiry he woul d have
to follow the principles of natural justice and reach an
obj ective conclusion. [11 B-(

(b) Once a statenent on oath is made on behal f of the
gar ni shee that the sum demanded is not due fromhimto the
assessee the burden of showing that the statement is fal se
is on the Revenue which would be bound to disclose to the
gar ni shee all such evidence or material on which it proposes
to rely. The Revenue should also show on the basis of
rel evant evi dence that the statenent
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on oath is false. It is only then that personal liability

for paynment can be inposed on the garnishee under clause
(vi). [11 D g

In the instant case, after receiving the affidavit of
the accountant, the Income Tax Oficer, wthout giving any
noti ce and w t hout hol ding any enquiry, straightaway reached
the conclusion that the statenent in the affidavit was fal se
and held the petitioners personally |Iliable wunder clause
(vi). [11 F, 12 A

Al though the Income Tax Oficer did set out in the
noti ce dated Decenber 31, 1966 the reasons for reaching this
concl usion he did not offer any opportunity to the
petitioners to show that' the reasons that weighed with him
were not correct. Hi s decision was therefore invalid. Notice
dat ed Decenber 31, 1966 and January 11, 1967 nust therefore
be set aside. [12 E-F]

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No.
2367(NT) of 1976.

Fromthe judgnment and order dated the 20th May, 1971 of
the Allahabad H gh/Court in Civil Mscellaneous Wit No. 636
of 1967.

S.T. Desai, J.P. CGoyal and S. K. Jain for the Appellant.

D.V. Patel and Mss A Subhashini for the Respondent.

The Judgrment of the Court was delivered by

BHAGMATI, J. This appeal by certificate raises a short
gquestion of lawrelating tothe interpretation of section
226 (3) of the Incone Tax Act 1961. The petitioners were at
all material tinmes a partnership firmcarrying on business
as bankers and dealers in cloth and over the years, they had
dealing with a limted conpany called B.R Sons Linited
which at one tine acted as the sole selling agent of Laxm
Ratan Cotton MIls Conpany Limted. There was a / running
account between the petitioners and B.R Sons Limted in
respect of these dealings and according to the petitioners,
there was a debit bal ance of Rs. 76,436.23 against B.R Sons
Limted in this account as on 24th May 1966. On 21st My
1966 the I ncone Tax Oficer, Central Circle, Kanpur issued a
notice to the petitioners under section 226 (3) (i) stating
that a sumof Rs. 22,89,281.97 was due from B/R Sons
Limted on account of incone tax, super tax, penalty etc.
and requiring the petitioners to pay to himforthwith any
amount due fromthe petitioners to B.R Sons Limted or held
by the petitioners for or on account of B.R Sons Linmted to
the extent of the aforesaid arrears of tax due fromB.R
Sons Linmted. The petitioners were warned that if/  they
failed to nake paynent pursuant to this notice, they would
be deenmed to be assessee in default and proceedi ngs woul d be
taken agai nst them for realisa-
4
tion of the ampunt as if it were an arrear of tax due from
them This notice was served on the petitioners on 24th My,
1966 and the petitioners replied to it on 1st July 1966
poi nting out that according to the state of the account
between the petitioners and B.R Sons Limted, there was no
credit balance in favour of B.R Sons Limted, and that on
the contrary B.R Sons Limted owed a large anmount to the
petitioners and in the circunmstances the notice should be
di scharged. The Inconme Tax O ficer by his letter dated 11th
October 1966 intimated to the petitioners that they should
file a sworn affidavit setting out their contention that
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they did not owe any anbunt to B.R Sons Limted. This was
foll owed by another letter dated 14th Decenber 1966
addressed by the Incone Tax Oficer to the petitioners in
which the Income Tax Officer pointed out that he had in his
possessi on evidence to show that the petitioners still owed
nmoney to B.R Sons Limted to a substantial extent and
requesting the petitioners to pay up the amount due to B.R
Sons Limted on or before 21st Decenber 1966. The
petitioners thereupon filed an affidavit sworn by their
accountant Shiv Kumar Arora on 22nd Decenber, 1966 setting
out the position of the account of B.R Sons Limted and
stating that far from any anount being due from the
petitioners to B.R Sons Limted, there was a debit bal ance
of Rs. 76,436.23 against' B.R Sons Limted as on 24th My
1966 and the notice issued against the petitioners under
section 226 (3) (i) was therefore unjustified. The affidavit
was forwarded to the Incone Tax Officer along with a letter
addressed by the petitioners. The Incone Tax O ficer replied
to the petitioners by his letter dated 31st Decenber 1966 in
whi ch he " pointed out that during the course of search of
Bi hari Niwas, the |Income Tax Authorities have seized account
books in H ndi, Miuriya and English pertaining to the year
commencing from 1st July 1965 and that the account of B.R
Sons Limted in the Miriya and English cash books showed
that paynents aggregating to Rs. 8,69,000.00 had been nmde
to BBR Sons Limted prior to 24th May 1966 but the origina

cash book in Hindi did not show any -such payments having
been made and he 'had therefore reason to believe that the
affidavit filed on behalf of the petitioners show ng that
B.R Sons Limted had a debit ~balance against themin the
books of the petitioners as on 24th May 1966 was false in
material particulars. The Incone Tax Oficer accordingly
held the petitioners to be personally liable to nmake paynent
to the extent of their liability to B.R~ Sons Limted as on
24th May 1966 and intinmated to the petitioners that if they
failed to nake such paynent on or before 10th January 1967,
the Income Tax Oficer would treat them as assessee in
default under section 26 (3)

5

(x) and proceed to take recovery proceedi ngs agai nst them
The petitioners however, reiterated their stand and
reaffirmed the correctness of their affidavit by their
letter dated 10th January 1967. The Incone Tax O ficer
t hereupon addressed a letter dated 11th January 1967 stating
that the petitioners had not furnished any material or
evi dence to rebut his conclusion that the affidavit filed on
behal f of the petitioners was false in material particulars
and since the petitioners had failed to pay up the anount
due from themto B.R Sons Limted, they were 'assessee in
default’ within the neaning of section 226 (3) (x) and
consequently appropriate coercive steps were being taken for
realising the amount of the tax. A copy of this letter was
forwarded to the Tax Recovery O ficer, Kanpur f or
i nformati on and necessary action. The Tax Recovery O ficer

on the basis of this letter issued an order dated 27th
January 1967 under Rule 48 of the second Schedule to the Act
attaching sone of the i movabl e properties belonging to the
petitioners and follow ng upon this order of attachnent, he
issued a notice on 7th February 1967 for setting the
proclamation in respect of the sale of these inmovable
properties. The petitioners thereupon filed a wit petition
inthe Hi gh Court of Allahabad for quashing and setting
aside the notice dated 21st May 1966 and the subsequent
proceedi ngs adopted by the Inconme Tax Oficer and the Tax
Recovery O ficer against the petitioners.
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The writ petition came up for hearing before a Division
Bench of the High Court. One of the contentions advanced on
behal f of the petitioners before the H gh Court was that the
notice dated 21st May 1966 issued against the petitioners
under section 226 (3) (i) was invalid, since it did not
specify the anmount alleged to be due fromthe petitioners to
B.R Sons Limted. The H gh Court accepted the contention of
the petitioners that the notice issued by the Incone Tax
Oficer under section 226 (3) (i) "should nmention or give
some specific indication of the amount which he believes is
due or may fall due from such person to the assessee or
whi ch he holds or may subsequently hold for or on account of
the assessee"” but held that since the petitioners knew what
was the amount which was being referred to by the Incone Tax
Oficer in his notice “and no prejudice was caused to the
petitioners by the reason of non-specification of the anpunt
inthe notice issued by the Incone Tax Oficer, the notice
could not be said to be invalid on that ground. The
petitioners al'so contended before the High Court that if the
Income Tax ~Officer was not inclined to accept the statenent
contai ned-in
6
the affidavit filed on behalf of the petitioners and he was
di sposed to take the viewthat the affidavit was false in
material particulars, ~he should have sumobned the deponent
of the affidavit for cross-exam nation and held an inquiry
before coming to the conclusion that the statenent contained
inthe affidavit was false. This contention was quite
clearly a form dabl e one, based as it was on the | anguage of
section 226 (3) (vi) but the H gh Court negatived it on the
ground that the affidavit filed on behalf of the petitioners
was not in conpliance with the terns of section 226 (3) (Vi)
since it was not sworn by any of the -partners. of the
petitioners but was nmade only by an “accountant 'of the
petitioners and when the accountant stated in the affidavit
that a sumof Rs. 76,436.23 was due and owing to the
petitioners from B.R Sons Linted on 24th May 1966, there
was nothing to indicate as to which part of this avernent
was true to his personal know edge and which, on the basis
of the account books. The High Court accordingly repelled
the chall enge against the validity of the notice dated 21st
May 1966 and held that the Income Tax O ficer was justified
intreating the petitioners as 'assessee in default’ on
ground of non-paynent of the ampunt due and owi ng from them
to BBR Sons Limted. But so far as the recovery proceedi ngs
adopted by the Tax Recovery O ficer were concerned, the Hi gh
Court took the view that no recovery proceedi ngs could be
adopted without 1issue of a recovery certificate by the
Income Tax O ficer under section 222 and since in the
present case, no such recovery certificate was issued by the
Income Tax O ficer, the recovery proceedi ngs adopted by the
Tax Recovery Oficer were invalid and they were accordingly
guashed. This was the only linmted relief granted by the
High Court to the petitioners and the rest of the reliefs
claimed were rejected. The petitioners thereupon preferred
the present appeal in this Court after obtaining certificate
fromthe H gh Court.

The principal question that arises for determination in
this appeal is as to whether, on a true interpretation of
section 226 (3) (vi), the Incone-tax Oficer was bound to
hold an inquiry before he came to the conclusion that the
statement contained in the affidavit filed on behalf of the
petitioners was false in any material particular. Section
226 (3) deals with recovery of arrears of tax from an
assessee by requiring "any person from whom noney is due or
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may beconme due to the assessee or any person who holds or
may subsequently hold noney for or on account of the
assessee" (hereinafter referred to as the garni shee) to pay
to the Inconme-tax O ficer "so much of

7

the money as is sufficient to pay the amount due by the
assessee in respect of arrears or the whole of the noney
when it is equal to or less than that anmobunt." There are ten
clauses in which section 226 (3) is divided and these
clauses, in so far as material provide inter alia as
foll ows:

(i) The Income-tax O ficer may, at any time or from
time to tine, by noticein witing require any
person from whom noney is due or may becone due to
the assessee ~or an any person who hold or nay
subsequent Iy hol.d noney for or on account of the
assessee, to pay to the Income-tax O ficer either
forthwith upon the noney becom ng due or being
held or _at or wthin the tinme specified in the
noti ce (not being before the noney becones due or
is held) so nuch of the noney as is sufficient to
pay the anount due by the assessee in respect of
arrears or the whole of the nbney when it is equa
to or less than that ampunt.

(iv) Save as /otherwise provided in this sub-section
every person to whoma noticeis issued under this
subsection shall be bound “to conply wth such
notice, and, in particular, where any such notice
is issued to a post office, banking conpany or an
insurer, it shall not  be necessary for any pass
book, deposit recei pt, policy, or any other
docunent to be produced for the purpose of any
entry, endorsenment or the 1ike being nade before
paynment is made notw t hstandi ng any rule, practice
or requirenment to the contrary.

(vi) Where a person to whom a notice wunder this
subsection is sent objects to it by a statenent on
oath that the sum demanded or any part thereof is
not due to the assessee or that he does not hold
any money for or on account of the assessee, then
nothing contained in this sub-section shall _be
deenmed to require such person to pay any such sum
or part thereof, as the case may be, but if it is
di scovered that such statement was false in-any
material particular, such person shal | be
personally liable to the Incone-tax Oficer to the
extent of his own liability to the assessee on the
date of the notice, or to the extent of assessee’s
liability for any sum due wunder  this /Act,
whi chever is |ess.

(viii)The Incone-tax Oficer shall grant a receipt for
any amount paid in compliance with a notice issued
under this sub-section, and the person so paying
shall be fully discharged fromhis liability to
the assessee to the extent of the anpunt so paid.

(x) If the person to whoma notice under this sub-
section is sent fails to nmake payment in pursuance
thereof to the Income-tax O ficer, he shall be
deenmed to be an assessee in default in respect of
the ambunt specified in the notice and further
proceeding may be taken against him for the
realisation of the amount as if it were an arrear
of tax due from him in the nmanner provided in
sections 222 to 225 and the notice shall have the
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sane effect as an attachment of a debt by the Tax

Recovery Officer in exercise of his powers under

section 222.
It was in exercise of the power conferred under clause (i)
that the notice dated 21st May 1966 was issued by the
Income-tax Oficer to the petitioners. This notice did not
nmention or even indicate any specific anount alleged to be
due from the petitioners to BLR Sons Limted and it was
therefore observed by the Hi gh Court that the notice was not
in accordance with the provisions of clause (i). W are not
sure whether, on a true interpretation of clause (i) in the
light of the other clauses of section 226 sub-section (3),
it is necessary that the notice under clause (i) should set
out a specific anbunt as due fromthe garnishee to the
assessee or it is enough if the notice nerely reproduces the
| anguage of clause (i) and requires the garnishee to pay "at
or within the tinme specifiedin the notice" so much of the
noney as is sufficient to pay the anmbunt due from the
assessee i'n respect of arrears of tax. It is a debatable
guestion 'on” which we do not wish to express any opinion
since the H gh Court has taken the view that even though the
noti ce dated 21st May 1966 issued to the petitioners did not
mention or give indication of any specific anpbunt alleged to
be due fromthe petitioners to B.R Sons Limted, it was not
invalid, since no prejudice was caused to the petitioners by
reason of non-specification of such anpbunt. and this view
taken by the H gh Court was plainly correct, because the
petitioners at no tinme conplained that the notice did not
specify the amount alleged to bedue fromthe petitioners to
B.R Sons Limted or that it was vague and indefinite and in
fact replied to the notice onnerits by raising an objection
that, according to the statenent
9
of account between the petitioners and” B.R Sons Linited,
there was no credit balance infavour of B.R Sons Limted
and on the contrary B.R Sons Limted owed a | arge anount to
the petitioners and also filed an affidavit sworn by their
accountant Shiv Kumar Arora stating that on 24th May 1966
when they received the notice dated 21st May 1966 there was
nothing due fromthe petitioners to B.R Sons Ltd. but on
the contrary B.R Sons Linmted owed a sum of Rs. 76, 436.23
to the petitioners. The view taken by the Hgh Court could
al so be sustained additionally on the ground that, in any
event, by his letter dated 31st Decenber, 1966 the |ncone-
tax Officer pointed out to the petitioners that, according
to him B.R Sons Limted had a credit bal ance of over Rs. 8
lacs as on 24th May 1966 and the petitioners had therefore
clear notice of what was the ampbunt alleged to be due from
the petitioners to B.R Sons Limted. So far as the
affidavit of the accountant filed on behalf ~of the
petitioners was concerned, it was disputed before us on
behal f of the Revenue whether this affidavit could be
regarded as a "statenment on oath" wthin the neaning of
clause (vi) so as to attract applicability of that clause.
The argument of the Revenue was and this argunment —was
accepted by the Hgh Court, that though this affidavit was
undoubtedly made on oath, it was not a "statenment on oath"
within the contenplation of clause (vi), because it was not
a statenent of any of the partners of the petitioners but
was merely a statenment of an accountant of the petitioners.
Now it is true that this affidavit filed on behalf of the
petitioners was sworn by an accountant of the petitioners
and not by one of their partners but we do not think that on
that account it could be disregarded by the Income-tax
Oficer. The accountant of the petitioners would obviously
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have knowl edge of the state of the account between the
petitioners and B.R Sons Limted and he woul d be conpetent
to make statement on oath in regard to the position of such
account. In fact, the accountant of the petitioners stated
in paragraph 1 of the affidavit that he was acquainted with
the facts deposed to in the affidavit and he al so nmenti oned
in the wverification clause that so far as the avernents in
paragraphs 2 and 3 of the affidavit were concerned which
related to the position of the account between the
petitioners and B.R Sons Linmited, they were "true to his
know edge and based on the account books" of t he
petitioners. The state of the account bet ween the
petitioners and B.R Sons Limted detailed by the accountant
in the affidavit was thus based both on the account books of
the petitioners as alsoon his personal know edge and he was
therefore conpetent to state  on oath what was the position
of that account. Moreover, the affidavit containing the
st at ement  of

10

the accountant on oath was filed by the petitioners in
support of their objection that far fromthere being any
noney due fromthem to B.R ~ Sons Limted, a sum of Rs.
76,436.23 was, in fact, due fromB. R Sons Limted to them
There was therefore sufficient conpl i ance with the
requi renment of clause (vi). It is not necessary under cl ause
(vi) that the statenent on oath contenplated in that
provi sion should be nmade only by the person to whom the
noti ce under clause (i) 1is sent by the Incone-tax Oficer
It is in our opinion sufficient if the objectionto the
requisition contained.in the notice is nmade by the person to
whom the notice is sent and such objection is supported by a
statenment on oath nade by a person conpetent to nake such
statenment. Here, as we have pointed  out above, the
accountant of the petitioners was conpetent to state on oath
as to what was the true state of the account between the
petitioners and B.R Sons Limtedand since an affidavit
containing this statenment on oath nade by the accountant was
filed on behalf of the petitioners in support ~of /their
objection, the requirenment of clause (vi) was satisfied and
its provisions were attracted.

Now under clause (vi), where a garnishee to whom a
noti ce under clause (i) is sent objects to it by a statenent
on oath that the sum denanded or any part thereof is not due
to the assessee or that he does not hold any nobney for or on
account of the assessee, he is not required to pay such sum
or any part thereof to the Income-tax Oficer in conpliance
with the requisition contained in the notice. But if it is
di scovered by the Incone-tax O ficer that such statenent on
oath was false in any material particular, the garnishee is
nade personally liable to the Incone-tax Oficer to the
extent of his owmn Iliability to the assessee on the date of
the notice or to the extent of the assessee’s liability for
arrears of tax, whichever 1is less. The petitioners having
objected to the requisition contained in the notice dated
21st May 1966 by filing an affidavit of their accountant
that nothing was due fromthe petitioners to B.R Sons
Limted, were not bound to conply wth the requisition
contained in such notice, but if the Income-tax O ficer
di scovered that such statement on oath was false in materia
particul ar and that some anpbunt was due fromthe petitioners
to B.R Sons Ltd. the petitioners would be personally liable
to pay such ampbunt to the Incone-tax Officer. The question
is whether the Incone-tax Oficer could be said to have
di scovered that the statement on oath nade in the affidavit
of the accountant of the petitioners that nothing was due
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fromthe petitioners to B.R Sons Linmted was false in any
material particular, as clainmed by the

11

Revenue in the notices dated 31st Decenber 1966 and 1lth
January 1967. Now it is obvious that under clause (vi) the
di scovery by the Incone-tax Oficer that the statenent on
oath made on behalf of the garnishee is false in any
material particular has the consequence of inposing persona
liability for payment on the garnishee and it nust therefore
be a quasi-judicial decision preceded by a quasi-judicia
inquiry involving observance of the principles of natura
justice. The Incone-tax Oficer cannot subjectively reach
the conclusion that in ‘his opinion the statenent on oath
nmade on behalf of the garnishee is false in any nateria
particul ar. He would have to give notice and hold an inquiry
for the purpose of determ ning whether the statement on oath
made on behalf of = the garnishee is false and in which
material particular and what anobunt is in fact due fromthe
gar ni shee 'to the assessee and in this inquiry he would have
to follow the principles of natural justice and reach an
obj ective decision. Once a statenment on oath is nade on
behal f of the garnishee that the sum denmanded or any part
thereof is not due fromthe garnishee to the assessee, the
burden of showing that the statement on oath is false in any
material particular would be on the Revenue and the Revenue
woul d be bound to disclose to the -garnishee all such
evidence or material on which it proposesto rely and it
woul d have to be 'shown by the Revenue on ‘the basis of
rel evant evidence or material that the statement on oath is
false in any material particular and that a certain definite
amount is due fromthe garnishee to the assessee. Then only
can personal liability for paynment be inposed on the
gar ni shee under clause (vi).

Here what happened was that an affidavit ' of the
accountant containing a statenent on oath that on 24th My
1966 nothing was due fromthe petitioners to B.R @ Sons
Limted but on the contrary a sumof Rs. 76,436.23 was due
fromB.R Sons Limted to the petitioners was filed on
behal f of the petitioners sometinme after 22nd Decenber 1966
and on receipt of this affidavit, the Income-tax O ficer
pointed out to the petitioners by his notice dated 31lst
Decenmber, 1966 that this statenent on oath contained in the
affidavit was false in material particulars, because on 24th
May 1966, B.R Sons Limited had a credit bal ance of over Rs.
8 lacs in the books of the petitioners and concl uded that
the petitioners were therefore personally liable to the
Income-tax OFficer to the extent of their liability to B.R
Sons Limted. This notice clearly enbodied the decision of
the Incone-tax Oficer that the statenent on oath nade by
the accountant in the affidavit filed on behalf ~of the
petitioners was
12
false in mterial particulars and that the petitioners were
personally liable to make paynent under clause (vi). ~The
petitioners by their letter dated 10th January 1967 di sputed
the conclusion reached by the Inconme-tax O ficer in his
noti ce dated 31st Decenber, 1966 and reiterated that nothing
was due fromthe petitioners to B.R Sons Limted as on 24th
May, 1966. The Incone-tax Oficer however adhered to the
decision reached by him and by his notice dated 11th
January, 1967 intimated to the petitioners that he was
treating them as assessee in default within the neani ng of
clause (x) and proceeding to take appropriate coercive steps
for realising the anpunt of tax due fromthem It will thus
be seen that after receipt of the affidavit of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 10

accountant, the Income-tax Oficer did not give any notice
or hold any inquiry for the purpose of determ ning whether
or not the statenent on oath nade by the accountant in the
affidavit was false in any material particular and whet her
any and if so, what anpbunt was due fromthe petitioners to
B.R Sons Limted, but straight-away reached the concl usion
that the statement on oath that nothing was due fromthe
petitioners to B.R Sons Limted was false in nateria

particulars and w thout even deternining what precise anount
was due fromthe petitioners to B.R Sons Limted, held that
the petitioners were personally liable to the Income-tax
Oficer under clause (vi). The Inconme-tax O ficer did set
out in his notice dated 31st Decenber, 1966 the reasons
which prevailed with him in reaching this decision but he
did not offer any opportunity to the petitioners to show
that the reasons which weighed with himwere not correct.

The decision reached by the lncome-tax O ficer that the
statement on oath nade in the affidavit of the accountant
was false in mterial particulars as set out in the notices
dated 31st- Decenber, 1966 and 11th January, 1967 was
therefore clearly invalid and the notice dated 31st
Decenmber, 1966 and 11th  January, 1967 nust consequently be
set aside.

We accordingly dismss the appeal in so far as it is
directed against the validity of the notice dated 21st My
1966 but so far as the notices dated 31st Decenber, 1966 and
11th January, 1967 are concerned, we -allow the appeal and
issue a wit quashing and setting aside ‘the said two
notices. W may make it clear that it will be open to the
Income-tax Oficer to proceed to hold an inquiry for the
pur pose of determ ning whether the statenment on oath
contained in the affidavit of the accountant ' of the
petitioners that nothing was due from the petitioners to
B.R Sons Ltd. as on 24th May 1966, was false in nateria
particulars, and if as a result
13
of such inquiry carried out ( in accordance wth the
principles of natural justice, the Revenue is able to show,
the burden being upon it, that the statenent on oath nade by
the accountant was false in naterial particulars and that a
certain definite amount was due fromthe petitioners to B.R
Sons Limted on 24th My, 1966, the petitioners would be
personally liable to pay such anmount to the Incone-tax
Oficer and in case of default, the Income-tax O ficer would
be entitled to treat the petitioners as 'assessee in
default’ under clause (x) of section 226 sub-section (3).

Since the petitioners have partly succeeded and partly
failed, the fair order of costs would be that each party
shoul d bear and pay its own costs throughout.

P.B.R Appeal partly all owed
14




