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Al & G P. MATHUR

JUDGVENT:
JUDGVENT

RAJENDRA BABU,” CJl-

The appel | ant before us is a conpany engaged in the
manuf acture of Menthol I'P, Menthol BP, Menthol U S. P. and
Mentha G| |P. The appel lant was carrying on its activities
under a licence granted by the drug control authorities
constituted under the Drugs and Cosnetic Act, 1940. The
i cence enabl ed the appellant to manufacture Menthol |P
Ment hol BP, Menthol U S.P. and Mentha G1 |P.

On 1.3.1988 a notification No. 31/88-CE was issued
by the Departnent which reads as under :-

"I'n exerci se of the powers conferred by sub-
rule (1) of rule 8 of the Central Excise Rules,
1944, the Central Governnent hereby
exenpts goods of the description specified in
colum (2) of the Table thereto annexed and
falling under Chapter 28, 29 or 30 as the
case may be, of the Schedule to the Centra
Excise Tariff Act, 1985 (5 of 1985), from so
much of the duty of excise |eviable thereon
under the said Schedule as is in excess of the
amount cal cul ated at the rate specified in the
corresponding entry in colum (3) of the
said Tabl e.
THE TABLE

S
N

Description of the CGoods
Rat e
of
Duty
1
Bul k drugs (including salts,
easters and derivatives, if
any) specified under the First
Schedul e to the Drugs (Price
Control) Order, 1987, as
amended fromtine to tine
NI L
2
Q her bul k drugs
5% ad
val or em
3
Medi ci nal grade oxygen
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4

Medi ci nal grade Hydroxgen

Per oxi de

NI L

5

Anaest heti cs

NI L

Expl anation - In this notification, the

expression "bul k drugs" shall have the same
meani ng assigned to it in the Drugs (Prices
Control) Order, 1987.

The Notification provides that the expression
"Bul k drugs" shall have the sane neani ng
assigned to it in the Drugs (Prices Control)
Order, 1987. The Drugs (Prices Control)
Order, 11987 defines ' bul k drug’ as under :-

"Bul k Drug" means any substance

i ncl udi ng pharnmaceutical, chenical
bi ol ogi cal or plant product or
medi ci nal gas conform ng to

phar macopoei al or other standards
accepted under the Drugs and
Cosnetics Act, 1940 (23 of 1940),
whi ch is used as such, or as an
ingredient in any fornul ation."

The appel |l ant cl ai ned that he had been manufacturing
and supplying Menthol as falling under the expression
"bul k drugs" as set out in the Notification referred to
above and filed classification list. Returns also were
filed in appropriate forns and goods were al so cl eared.
The appel | ant was availing of the exenption til
27.6.1990. On 27.6.1990 the Assistant Collector,
Central Excise, Ranmpur proposed that the appell ant
shoul d pay the excise duty wi thout availing of the
benefit of the exenption referred to earlier and issued
a show cause notice proposing inposition of penalty.

nj ections were raised by the appellant that the

Assi stant Col |l ector was not conpetent to issue a show
cause notice claimng excise duty for the past period
exceedi ng six months. Thereafter, the Collector,
Central Excise, Meerut, issued a show cause notice

al l eging that the appellant had wongly availed of the
benefit of the Notification No. 31/88 dated 1.3.1988
during the period fromApril 1988 to Decenber 1988

and January 1990 to 5 April 1990. After hearing the
appel l ant and exam ning the replies filed by the
appel l ant to the show cause notice, the Collector
ultimately deci ded that the appellant was |iable to pay
di fferential demand of excise duty and al so inposed
penalty of Rs. 2 |akhs.

The matter was carried in appeal to the Custom
Excise & Gold (Control) Appellate Tribunal (hereinafter
referred to as the Tribunal) which dism ssed the appea
on the basis that Menthol cleared by the appellant is
not used as such, or as an ingredient in any fornulation
as provided under the Drugs and Cosnetics Act, 1940
and, therefore, the appellant was not entitled for the
benefit of Notification No. 31/88-CE dated 1.3.1988
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The basi s upon which the Tribunal proceeded is
that as per the definition of "bulk drug", the substance

mentioned in the definition nust be used as such, or

as an ingredient in any formulation and the expression
"formul ati on” neans a nedicine processed out of, or
cont ai ni ng one or nmore bul k drugs. The Tri bunal
therefore, took the viewthat Menthol IP cleared by the
appel l ant is not being used as such, or as an ingredient
in any of the formulation nmentioned under the Drugs
(Prices Control) Order, 1987 and thus the appell ant

was not entitled for the benefit of Notification No.

31/ 88-CE dated 1.3.1988.

It is urged on behalf of the appellants before us
that this Court in Union of India vs. Citric India
Ltd., 2002 (146) ELT 259 (SC), held that for the
purpose of simlar notification the question of
ascertaining end use of the product is irrelevant. This
Court in an appeal arising out of an order of the
Tribunal ‘in"Calibre Chem cals vs. Conmm ssioner of
Central Excise, Surat, 1998 (98) ELT 755, held in
Cvil Appeal No. 4790 disposed of on 8.12.1997 that for
the purpose of exenption Notification No. 8/ 95-CE an
end use certificate is not necessary for potassium
iodate so as to exenpt it fromduty as bulk drug in
terns of the notification and that potassiumiodate had
been used in the manufacture of iodized salt and there
was no dispute that potassiumiodate possessed
therapeutic properties.

Al'l these decisions turn only on the basis of the
notification which was put forth before the Courts. "It is
not very clear fromthe judgnents in any of these cases
as to whether any expressions are used or the
attention of the Court was drawn to the sanme as is set
out in the notification No. 31/88-CE dated 1.3.1988 or
not .

In the present cases, we will have to consider the
expression "bul k drug" as specified under First
Schedul e to the Drugs (Prices Control) Order, 1987.
In Expl anation after the Table in the Notification No.
31/88-CE dated 1.3.1988 it is clearly set out that the
expression "bul k drugs" shall have the sane neaning
assigned to it in the Drugs (Prices Control) Order
1987. It is clear that substance has to be used as
such, or as an ingredient in any formulation in terns of
the Drugs (Prices Control) Order, 1987. Further, the
expression "fornul ati on" has al so been defined in the
following terns "-
"a nedi ci ne processed out of, or containing
one or nore bul k drugs or drugs with or
wi t hout the use of any pharmaceutical aids, or
internal or external use for \005\005\005."

Hence, expression "fornulation" is only with
reference to a medicine processed out of bul k drug.

Therefore, when the ingredient used by the
appel l ant, namely, Menthol 1P, in the manufacture of
tooth paste, powder and shaving creamis not in the
use of any formul ati on which is a nedicine processed
out of, or containing one or nore bul k drugs, the view
taken by the Tribunal cannot be assail ed.
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However, so far as the application of Section 11
for the purpose of levy of penalty is concerned, we
nust take note of the fact that different views have
been expressed at different stages both by the Tribuna
and the H gh Court of Bonmbay in Citric India Ltd.
vs. Union of India, 1993 (66) ELT 566 (Bom), and
by this Court also in one of the decisions cited above, it
is not clear as to whether the law is absolutely clear on
the matter or not and the authorities also had to issue
clarifications fromtine to tine. In the circunstances,
we think, invoking of Section 11-Ais not called for and
| evy of penalty in the present case would not be
appropriate and the application of extended period of
limtation is not justified. The order of the Tribunal is
nodified to this extent. In other respects the order of
the Tribunal stands mai ntained.

Accordingly, the appeal is partly all owed.




