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ACT:

Bonbay Agricultural Debtors Relief Act, 1947 Sections 4
and 25(ii)-Scope of-Notice-Section if excludes constructive
noti ce.

HEADNOTE

Section 25(ii) wof  the -Bonbay Agricultural Debtors’
Relief Act, 1947 provides that nothing in section 24 shal
apply to any bona fide transferee for value w thout notice
of the real nature of such transfer or his representative
where such transferee or representative holds under a
regi stered deed executed on or before 15th February, 1939.

The predecessors in interest of the appel | ant s
transferred two plots of land in(1927 to one Krishnaji. The
docunent evidencing the transfer of the plots was described
as a sale deed and contained a statenent that the vendors
had absolutely sold both the said lands to-him that the
entire ownership was his "alone" and that possession had
been given to him In 1932 and 1935 Krishnaji sold the two
plots to the predecessors in interest of the respondents at
a price lower than that paid by himwhen he purchased the
plots. After the coming into force of the 1947 Act the
appel | ants applied under section 4 of the Act for adjustnent
of debts claimng that the transaction of 1927 was really
not a sale but a nortgage.

Al though the trial court cane to the conclusion'that
the transacti on was nortgage and not a sale it disnissed the
application on the ground that the respondents were entitled
to protection under section 25(ii) of the Act. On appeal the
District Judge allowed the application under section 4. In
revision, the H gh Court recorded a consent order that the
transaction was not a sale but a nortgage and renmitted the
case to the trial court for a decision whether the
purchasers were transferees for value w thout notice of the
real nature of the transaction and were entitled to
protection of section 25(ii).

On remand the trial court dismssed the application
under section 4 holding that the purchasers were bona fide
transferees for value without notice of the real nature of
the original transaction. The | ower appellate court reversed
this decision. The High Court set aside the order of the
appel l ate court and restored that of the trial court on the
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view that the purchasers had no actual know edge or notice
of the real nature of the transaction of 1927. It also held
that the notice contenplated by section 25(ii) was actua
notice and that constructive notice was clearly beyond the
contenpl ati on of section 25(ii).

Di sm ssing the appeal
N

HELD: Construing the notice referred to in section
25(ii) as actual notice only is likely to defeat the purpose
of the statute which was enacted to provide for the relief
of agricultural debtors in the province of Bombay. Section
25(1i) does not exclude constructive notice. [126A-B]

124

In the instant case,  however, the transferees had no
noti ce, actual or constructive, of the real nature of the
transaction of 1927. [126B]

The fact that the 1ands were sold to the respondents
for a price |ower than what they fetched in 1927 m ght have
been due 'to various reasons and it cannot be said that this
ground al'one was sufficient “to raise a suspicion that the
transaction was really a nortgage. The Act of 1947 coul d not
have been within the contenplation of any one in 1932 or
1935 when the lands were sold. The lands were fallow and
barren. The record of rights does not contain any indication
that the transaction was a nortgage. The transferees were
put in possession off the lands. Therefore there was no
occasion or circunstance to inpel the transferees to start
an enquiry as to the real nature of the transacti on between
the seller and the predecessors-in-interest of t he
appel lants in 1927. [126F-H, 127A- B]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Cvil Appeal No. 691 of
1970.

Appeal by Special Leave fromthe Judgnent and Order
dated 12-8-1969 of the Msore High Court in Civil Revision
Petition No. 1322 of 1967.

S. S Javali, M Veerappa and J. R ~Das for the
Appel | ant .

S. C Javali, P. G okhale and B. R Agarwala for the
Respondent s.

The Judgrment of the Court was delivered by

GUPTA J.-The only question that arises for decision in
this appeal by special Ieave is whether ‘the respondents
before us are entitled to relief under section 25(ii) of the
Bonbay Agricultural Debtors Relief Act, 1947. The question
arises on the following facts. On June 1, 1927 the
predecessors-in-interest of the appellants transferred to
one Krishnaji two plots of |and bearing survey nunbers 125/1
and 136 neasuring respectively 14.5 and 21.31 acres in
village Murnal, Bagalkot Taluk in Bijapur District. The
docunent by which the transfer was effected, described as a
sal e deed, shows that the two itens of property were sold
"absolutely" for a total sum of Rs. 2000/-. 1In 1932
Krishnaji sold the plot bearing survey No. 136 to one
Ramanna, predecessor-in-interest of respondent Nos. 2(a) to
2(e). for Rs. 400/-. In 1935, Krishnaji sold the other plot,
survey No. 125/1, for Rs. 1000/ to Utalsab Dogrisab
Wal i kar, predecessor-in-interest of respondents 1(a) to
1(c). After the Bonbay Agricultural Debtors Relief Act, 1947
cane into force, the appellants applied under section 4 of
the Act for adjustnent of debts claimng that the
transaction in 1927 was really not a sale but a nortgage.
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The trial court held that the transaction was a nortgage and
not a sale but dismssed the application on the view that
the respondents were entitled to protection under section
25(ii) of the Act. The District Judge reversed the decision
and allowed the application under section 4. The matter was
taken to the High Court in revision and the H gh Court
recorded a consent order that the tran-
125
saction was not a sale but a nortgage and remtted the case
to the trial court for a decision on the question whether
the purchasers, Ramanna and Walikar, were transferees for
value without notice of the real nature of the transaction
between the appellants’ predecessors and Krishnaji and as
such entitled to the protection of section 25(ii). This
order of the High Court was made on January 25, 1963. At
this stage we may nention that our attention was drawn to an
order made in the sane nmatter by the H gh Court on January
31, 1962, which'is reported in 1962 Mysore Law Journal 682,
that shows that the sane |earned Judge had set aside the
order of ' the appellate court and restored that of the tria
court. Counsel for both sides appeared to think that the
order made by the H gh Court in 1962 nust have been set
aside later on review though neither of them was able to
produce the order by which the 1962 order had been set
asi de. However both | earned counsel agreed that for the
purpose of this appeal it is the order of the H gh Court
made on January 25, 1963 that need be considered. That the
1963 order held the field would be apparent fromthe fact
that the case was reconsidered by the trial court as
directed by the aforesaid order. The trial court on hearing
the matter after remand disnmissed the —application under
section 4 on the finding that the purchasers were bona fide
transferees for value without notice of the real nature of
the original transaction. The | ower appellate court reversed
this decision. The purchasers then noved the Hi gh Court in
revision from the order passed by the appellate court. The
Hi gh Court by the inpugned order 'set aside the order of the
appel late court and restored that of the trial /court
agreeing with the trial court that. the purchasers ‘had no
noti ce of the real nature of the transaction of 1927.
Section 24 of the Bonbay Agricultural Debtors Relief
Act, 1947 enpowers the court to declare any transfer of 1and
by a person whose debts are being adjusted under this Act
purporting to be a sale, to be a nortgage if the court was
satisfied that the circunstances connected with the transfer
showed it to be in the nature of a nortgage. Section 25(ii)
provides that nothing in section 24 shall apply to "any bona
fide transferee for value without notice of the real nature
of such transfer or his representative where such transferee
or representative holds under a registered deed executed on
or before the 15th day of February, 1939". The  docunent
evidencing the transfer of the plots to Krishnaji in 1927 is
di scribed as a "sal e deed" and contains a statenment that the
vendors "have absolutely sold both the said lands to

Krishnaji" and that the "entire ownership" was Krishnaji’s
"alone". It is also said that possession of the |ands has
al so been given to Krishnaji. The High Court found that the
purchasers from Krishnaji had no "actual know edge or

notice" of the real nature of the transaction in 1927. But
the High Court also held that the notice contenplated in
section

126
25(ii) was "actual notice" and that "constructive notice was
clearly beyond the contenplation of section 25(ii)". It

seens to us that «construing the notice referred to in
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section 25(ii) as actual notice only is likely to defeat the
purpose of the statute which was enacted to provide for the
relief of agricultural debtors in the province of Bonbay. W
are of the view that section 25(ii) does not exclude
constructive notice. However on the facts of the case it
appears that the transferees had no notice, actual or
constructive, of the real nature of the transaction of 1927.
It has been found that they had no actual notice; the Hi gh
Court appears to have also found that they had no
constructive notice. Referring to the provision of section
25(ii) requiring that the transferee nmust hold under a
regi stered deed executed on or before February 15, 1939 the
H gh Court says:
“I't will be seen that the reference is to a period
anterior to the coming.into force of the Act, a period
therefore during which the special provisions of the
Act could not have been within the contenplation of
anybody. |f~ those provisions were not in contenplation
it is inpossible to postulate a situation where any
gi ven circunmstance could be regarded as sufficient to
excite suspicion that the transaction mght be hit by
the statute and therefore persuade people to start and
pursue further enquiries.”
M. S. S. Javali appearing for the appellants contends that
the fact that the/ lands in question were transferred for a
smal l er anpbunt in 1932 and 1935 than the price Krishnaji had
paid for themin | 1927 was a circunstance that shoul d have
put the transferees' on enquiry and that 'if reasonable
enquiri es had been made they woul'd have had know edge of the
real nature of the transactionof 1927. The fact that the
| ands were sold to the respondents for a price |ower than
what they fetched in 1927 might have been ~due to various
reasons and it cannot be said that this  ground al one was
sufficient to raise a suspicion that thetransaction of 1927
was really a nortgage. As pointed out by the H gh Court, the
Act of 1947 could not have been wi thin the contenplation of
anyone in 1932 or 1935. Ramappa in his deposition said that
he paid Rs.400/- for the land as it was "fallow', and that
if there were no weeds the price would have been Rs. 600/ -.
As for the land sold to Utal sab, he was dead when the matter
cane up for hearing before the trial court. The record of
rights al so does not contain
127
any indication that the transaction of 1927 was in the
nature of a nortgage. The evi dence di scl oses that Krishnappa
put the transferees in possession of the lands in question
There was therefore, no such occasion or circunmstance to
impel the transferees to start an enquiry as (to the rea
nature of the transaction between Krishnaji and the
predecessors-in-interest of the appellants in 1927.

The appeal is dismissed but in the circunmstances of the
case w thout any order as to costs.
N. K. A Appeal dism ssed.
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