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PETI TI ONER
RAM PRASAD YADAV & CRS

Vs.

RESPONDENT:
CHAI RVAN, BOVBAY PORT TRUST & ORS

DATE OF JUDGVENT29/ 03/ 1989

BENCH
PATHAK, R S. (CJ)
BENCH
PATHAK, R S. (CJ)
KANI A, M H.

Cl TATI ON

1989 SCALE (1)716

ACT:

Constitution of India 1950: Article 136. Problem of
hut ment dwel | ers- -A human probl em - renpval of
hut ment s- - Causes untol d hardship and msery--Provision of
alternative sites--Wether a condition precedent.

Practice and Procedure: Hutnent dwel | er s- - Renmoval
of - - Appoi nt ment of  Conmi ssion for identification of benefi-
ciaries in ternms of "cut off date fixed by interimorder of
Court--Wet her ground for extending 'cut off date.

Bonbay Rents, Hotels and Lodgi ng Houses Rates  (Control)
Act, 1947--Applicability of--To Bonbay Port Trust Lands.

HEADNOTE

In My 1985, some of the hutnments in the Bonbay Port
Trust |ands were cleared by the Port Trust and these hut-
nents were denolished. The petitioners filed a wit petition
in the Bonmbay Hi gh Court for restraining the Bonbay Port
Trust fromcarrying out any further denolition of the hut-
ments. The wit petition was dism ssed by a Single Judge of
the Hi gh court. An appeal preferred against the order of the
Single Judge was dism ssed by a Division Bench. Hence the
appeal by special leave to this Court.

By an interimorder dated 27th January 1986-a Division
Bench of this Court fixed a cut off date as January 1, 1981
for the purpose of granting relief in the form of = providing
alternative sites to the hutnent dwellers and directed  that
those hutnment dwell ers who have been continuously in occupa-
tion for at least two years prior to January 1, 1981  shal
not-be thrown out unless and until, alternative sites are
provided to them for occupation. A Conmission was also
appointed to identify the persons who were eligible for
alternative sites in terns of the aforesaid interim order
Inits report submtted on 4th Novenber 1986, the Commi ssion
poi nted out that only 50 hutnent dwellers could satisfy the
Conmi ssion that they were living on the site for a period of
two years prior to the cut off date. The other hutnent
dwel l ers were unable to do so
174

It was contended on behalf of the petitioners that (i)
in view of the time which has gone by, cut off date fixed by
this Court should be extended, and (ii) the policy of the
State of Maharashtra was not to evict unauthorised occupants
on public |ands except after providing them alternative
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accommodat i on.
Di sposi ng of the special |eave petition, it was,

HELD: 1. The problem of hutment dwellers is a human
problem and the renoval of hutments is bound to cause an
untold hardship and misery to the occupants. However, on
that consideration, the Bonbay Port Trust cannot be prevent-
ed fromputting its land to its own use. [178C]

2. Once the cut off date has been fixed by this Court,
there is no basis for extending the cut off date nerely
because tine has gone by since that would render the entire
task given to the Comm ssion futile. Myreover, doing so
would run counter to the intention of this Court in making
the aforesaid order which was to protect only those hutnent
dwel l ers who had been in occupation for at |east two years
prior to 1.1.1981. In view of the fact that no policy state-
ment of the Covernment of the State of Mharashtra was
pointed out it cannot be taken.into account. Mreover, the
Port Trust |and cannot be regarded as public |land in occupa-
tion of the Government, either the Central Governnent or the
State CGovernnent. [177E-H]

2.1. Under-the circunmstances, directed that the said 50
hutment dwellers along withtheir families who had been
identified by the Conmission as having occupied the said
hutments for two years or nore prior to the cut off date
nanely, 1.1.1981, shall not, be renoved fromtheir hutnents
and their hutnents shall not be denolished except after
provision of alternative sites for them The Port Trust wll
be at liberty to renpve these hutnments after giving alterna-
tive sites to these hutnment dwellers. [177H;, 178A- B]

3. It is not possible for this Court to say whether
there would be a greater injury to public interest. by the
renoval of the unauthorised hutnent dwellers or by prevent-
ing the Port Trust fromputting its own land to a ' proper
use. [178C DO

4. The State CGovernment or-the Central Governnent or
even the Bonbay Port Trust may nake sone provision for
providing alternative sites at |east to some of these hut-
ment dwel | ers. However,

175

the provision of such alternative sites is not nade a condi -
tion precedent to the renoval of the hutnment dwellers or the
hutments in question other than those who are entitled to
protection on the basis set out earlier

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Special Leave Petition
(CGvil) No. 7883 of 1985.

From the Judgnent and Order dated 24.5.1985 of the
Bonbay Hi gh Court in Appeal No. 461 of 1985.

M C. Bhandare, G S. Chatterjee and Ms. C K Sucharita
for the Petitioners.

B. Datta, G Ramaswany, Additional Solicitor Generals,
A.S. Bhasme, Praveen Kumar, R P. Srivastava, Ms. Sushmm
Suri, U J. Makhija, B.S. Bhasania, Ms. A K Verma, and Turn
Bangs for the Respondents.

The Judgnent of the Court was delivered by
KANI A, J. Heard Counsel

This is a Petition under Article 136 of the Constitution
for special |eave to appeal against a judgnent and order of
a Division Bench of the Bonbay Hi gh Court dated My 24,
1985.

Oiginal Petitioner No. 1 who is dead was a hutment
dwel l er and Petitioner No. 2 is a Union representing hutnent
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dwellers having their hutrments in |ands belonging to the
Bonbay Port Trust. Respondents Nos. 1 to 3 to the petition
are the Chairman of the Bonmbay Port Trust, Union of India
and the State of Maharashtra respectively.

Sone of the hutnents in the Bonbay Port Trust |ands were
cleared by the Bombay Port Trust in the first part of My
1985 and these hutnents were denolished. The Petitioners
filed a Wit Petition No. 992 of 1985 on the Oiginal Side
of the Bonbay Hi gh Court inter alia for restraining the
Bonbay Port Trust fromcarrying out any further denolition
of hutments and asking for several other reliefs.

A learned Single Judge of the Bonbay Hi gh Court in his
judgrment and order dated May 15, 1985 disposing of the
petition pointed out that the Petitioners’ Counsel was
unabl e to point out any | egal
176
fight in the petitioners. The property admttedly belongs to
the Bonbay Port Trust and the provisions of the Bonbay
Rents,  Hotels and Lodgi ng House Rates (Control) Act, 1947
are not ‘applicable to the said property. The | earned Judge
further pointed out that although the petitioners clained
that there was sone policy of the State Government for
providing alternative accommpdati on before the hutments on
public lands were  denolished, no statenent of any such
policy was brought to the attention of the Court and the
| earned Counsel for the State denied that there was any such
policy for the Bonbay Port Trust |ands.  The | earned Judge
di smissed the wit petition but directed that status quo
shoul d be maintained till and inclusive of 30th My, 1985 on
certain conditions. The Petitioners preferred an appea
against the said order which was dism ssed by a D vision
Bench of the Bonmbay Hi gh Court by the order sought. to be
i mpugned before us.

Certain interimorders were passed in the said Petition
from tine to time with which we are not concerned. By an
order dated January 27, 1986 a Division Bench of this Court
conprising Bhagwati, C J. and Oza, J. observed that as far
as they gathered, about 406 famlies were involved in the
operation relating to the renoval of unauthorised hutnents
on the lands of Bombay Port Trust. They al so observed that
it was fair and just that some alternative land sites be
provided to those who have been continuously in occupation
since at least two years prior to a cut off date, fixed by
them as January 1, 1981 should be provided with alternative
sites before being thrown out of the said land and directed
that those hutnment dwellers who have been in occupation of
the Bonbay Port Trust lands along with their . famlies for
the said period, shall not be thrown out unless and until,
as a condition precedent, alternative sites are provided to
them for occupation. The Division Bench appointed a  Conm s-
sion for the purposes of inquiring and deternmining as to
whi ch of the persons whose nanes and addresses were given in
the affidavit filed on behalf of the petitioners were in
occupation of hutnents in the Bonmbay Port Trust |ands for at
| east two years prior to January 1, 1981. A plain readi ng of
the said order nmakes it clear that the State Government was
directed to provide alternative sites only to those hutnent
dwell ers who were ultimately found entitled to protection as
being in occupation for the period set out earlier i.e. two
years prior to the cut off date. The Comm ssion appoi nted by
this Court submtted its Report on Novenber 4, 1986. The
Conmi ssion pointed out that out of 411 families nentioned in
the affidavit filed on behalf of the Petitioners, the Com
m ssion could make an inquiry in regard to 302 hutnent
177
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dwel l ers. 59 of them had already left for Govandi a place in
Bonbay where alternative sites were presumably allotted to
them and the Conmi ssion held that these persons were not
stayi ng on the Bonbay Port Trust |ands. The Report makes it
clear that inquiry could not be nade with certain persons
mentioned in the affidavit as they were not available for
inquiry despite the fact that the Commission visited the
sites at least six times and spent considerable time there.
Qut of the persons concerned, the Comm ssion found-that, on
the evidence, only 50 hutment dwellers with their fanilies
could satisfy the Comm ssion that they were living on the
site for a period of two years prior to the cut off date,
nanely, 1.1.1981. The other hutnent dwellers were unable to
satisfy the Conmi ssion with their evidence. The conmi ssion-
er, however, stated that it was possible that some of these
persons, who had been unable to establish their residence
for the aforesaid period, might have been unable to do so
because” of their poverty, lack of literacy and want of
docunentary proof.

It is after that making of this Report that the natter
has conme up before us. As far as we can see, in view of the
aforesaid order of this Court, the main task before us is to
i mpl enent that order

It was contended by M. Bhandare, |earned Counsel for
the Petitioners that although the cut off date was fixed as
1.1.1981, we should extended the cut off date in view of the
time which has gone by. He further contended that there was
a policy of the State of Maharashtra not to evict unautho-
rised occupants on the public | ands except after providing
them al ternative acconmodati on. W are unable to accept the
subm ssions of M. Bhandare. Once the cut off date has been
fixed by this Court by the aforesaid order,  there is no
basis for extending the cut off date merely because tinme has
gone by since that order because that would render the
entire task given to the Conmission futile. Mreover, doing
so would run counter to the intention of this Court in
maki ng the aforesaid order which/was to protect only those
hut ment dwel l ers who had been in occupation for at |east two
years prior to 1.1.1981. Although the policy of the Govern-
ment of the State of Maharashtra was referred to, no policy
statenment was pointed out to us and the |earned Counsel for
the State of Maharashtra made it clear that no such policy
woul d be applicable to the Bonbay Port Trust lands. In view
of this, we are unable to take into account any alleged
policy of the State. Mreover, the Port Trust |and cannot be
regarded as public land as being in the occupation  of the
CGovernment, either the Central Government or ~the State
Government. Under the circunstances, we direct that the said
50 hut nent
178
dwellers along with their fanmlies who had been identified
by the Conmi ssion as having occupied the said hutnments for
two years or nore prior to the cut off date, nanely,
1.1.1981, shall not be renmoved fromtheir hutments and their
hutments shall not be denolished except after provision  of
alternative sites for them As already directed by the
earlier order, the duty of carrying out this task is inposed
on the State of Maharashtra but, even if either the Centra
CGovernment or the Port Trust is able to give alternative
sites to these hutnent dwellers, the Port Trust will be at
liberty to renove these hutnents.

W realise that the problemof hutrment dwellers is a
human probl em and the renoval of hutnents is bound to cause
an untold hardship and msery to the occupants. However, on
that consideration, we cannot prevent Bonbay Port Trust,
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fromputting its land to its own use. It is not possible for
this Court to say that whether there would be a greater
injury to public interest by the renpoval of the unauthorised
hutment dwellers or by preventing the Port Trust from put-
ting its own land to a proper use. In order to obviate the
hardship referred to earlier, although to a limted extent,
we direct that even the hutnments on the said | ands which are
not entitled to protection, will not be denolished for a
period of six nonths fromthe date of signing of this order
W only hope and trust that it will be possible for the
State Government or the Central CGovernnent or even the
Bonbay Port Trust to make sone provision for providing
alternative sites at least to sonme of these hutment dwell -
ers, if not all. However, we nake it clear that the provi-
sion of such alternative sites is not nade a condition
precedent to the renoval of the hutment dwellers or the
hutments in question other than those who are entitled to
protection on the basis set out earlier

The Special Leave Petition is disposed of by this order
There wil'l be no order as to costs.
T.N A Petition disposed
of .
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