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Constitution of India, 1950: Article 141--Policy of
courts is to stand by precedent and not disturb @settled
poi nt .

Cvil Services: Railway Board Circular dated My 8,
1987- Change over of railway enployees from SRPF (Contri buto-
ry Schene) to Pension Schene--12th option--Exercise of Para
3. 1--Whet her constitutionally valid.

HEADNOTE:

The petitioners are retired railway enpl oyees who were
covered by the Railway Contributory Provident Fund Schene.
The Provident Fund Schenme was replaced in the year 1957 by
the Pension Schene. The enpl oyees who entered Railway serv-
ice on or after 1.4.1957 were automatically covered by the
Pension Scheme instead of the Provident Fund Schene./  The
enpl oyees who were already in service on 1.4.1957 were given
an option either to retain the Provident Fund benefits or to
switch over to the pensionary benefits. The petitioners had
opted for Contributory Provident Fund Scherme.

The petitioners’ <case is that till 1.4.1957 or  even
sonetine thereafter, the pensionary benefits and the alter-
native Contributory Provident Fund benefits were considered
to be nore or less equally beneficial; at the time when the
option was given to choose between pension and Provident
Fund, the enpl oyees had no idea that in future inprovenents
woul d be made to either of them and that as a result of the
decision of the Railways to inplenent the judgnent of this
Court in D.S. Nakara v. Union of India, [1983] 2 SCR 165,
and to extend the liberalised pension benefits even to those
rail way enpl oyees who had retired | ong before the liberali-
sations of pension were introduced, the pension retirees
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derived manifold benefits while P.F. retirees’ benefits
remai ned stagnant.

The main | egal contention of the petitioners is that the
Rai | ways had issued twelve notifications giving option to
certain Provident Fund retirees after the respective cut-off
dates, to opt for the Pension Scheme
353
even after their retirement, but the sanme options were not
given to other simlarly situated Provident Fund retirees
beyond the respective cut-off dates, which was discrimn nato-
ry and hence violative of Art. 14 of the Constitution. It is
further contended that the notifications specifying cut-off
dates were arbitrary and un-related to the objects sought to
be achi eved by giving of the option, and therefore violative
of Article 14 and also of the principle laid down in Naka-
ra’s case. According to-counsel, the principle is that
pension retirees ~could not be divided by such arbitrary
cut-of f dates for the purpose of giving benefits to sone and
not to other simlarly situated enployees. It is submtted
that by ‘anal ogy the principle is equally applicable to the
Provi dent Fund retirees asa cl ass.

On these grounds, it is prayed that applying the |aw
laid down in Nakara’s case this Court should sinply strike
down or read down paragraph 3.1 of the 12th option dated
8.5.1987. That paragraph said that all Contributory Provi-
dent Fund beneficiaries who were in service on 1.1.86 and
who were still in service on the date of the order would be
deemed to have conme over to the pension schene. It is sub-
mtted that once this limting requirenent is renoved al
the Contributory Provident Fund beneficiaries shall be
eligible and will be deened to have cone over to the pension
schene. As the basis for striking or readi ng down paragraph
3.1 on Nakara's ratio, it is urged that all the Railway
enpl oyees both in service and pensioners constitute one
famly and nmust be treated as one class, and Governnment’s
obligation to |l ook after the retired Railway enpl oyees  both
under the pension schene and the provident fund schene being
the sanme, they could not be treated differently, and any
differential treatnment will be discrimnatory and violative
of Article 14 of the Constitution of India. In Nakara s case
the date arbitrarily chosen was struck down and, as a re-
sult, the revised formula for conputing pension was nade
applicable to all the retired pensioners.

On behalf of the respondents it was contended that the
options were nmeant to give the Provident Fund retirees after
the specified dates option to switch over to Pension Scheme
and that each specified date had nexus with the reason for
granting the particular option. It is further submtted that
the petitioners’ basic assunption is erroneous inasmuch as
Nakara's case did not hold that whenever there was a |iber-
alisation of pension, aH other pension retirees and Provi-
dent Fund retirees nust be given the option, and that the
ol der system of pension or Provident Fund was al ways insuf-
ficient.

Dismssing the wit petitions and the Special Leave
Petition, this Court,

354

HELD: (1) The doctrine of precedent, that 1is, being
bound by a previous decision, is limted to the decision
itself and as to what is necessarily involved init. It does
not nean that this Court is bound by the various reasons
given in support of it, especially when they contain "propo-
sitions wider than the case itself required." [374A-B]

(2) The enunciation of the reason or principle upon
which a question before a court has been decided is alone




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 26

bi nding as a precedent. The ratio decidendi is the underly-
ing principle, nanely, the general reasons or the genera
grounds upon which the decision is based on the test or
abstract fromthe specific peculiarities of the particular
case which gives rise to the decision. [382A; 374D

Cal edoni an Railway Co. v. Wl ker’s Trustees, and Quin v.
Leathern, [1901] A C. 495 (502), referred to.

(3) Apart from Article 141 of the Constitution the
policy of courts is to stand by precedent and not to disturb
settled point. When court has once laid down a principle of
| aw as applicable to certain state of facts, it will adhere
to that principle, and apply it to all future cases where
facts are substantially the sanme. [381lF G

(4). In Nakara’s case it was never required to be decid-
ed that all the retirees forned a class and no further
classification was permissible. At the sane tine it was
never held in that case that both the pension retirees and
the Provident Fund retirees forned a honbgeneous class and
that any further classification anong them could be viola-
tive of Article 14. On the other hand, the Court had clearly
observed that~ it was not dealing with the problem of a
"fund". [380H]

(5) The Railway Contributory Provident Fund is by defi-
nition a fund. Besides, the Governnent’ s obligation towards
an enpl oyee under Contributory Provident Fund Schene to give
the matching contribution begins as soon as his account is
opened and ends with his retirenent when his rights qua the
Government in respect of the Provident Fund is finally
crystalized, and thereafter no statutory obligation contin-

ues. Wiether there still remained a noral obligation is a
different nmatter. On the other hand, under -the Pension
Schene the Governnent’s obligation does not begin until the

enpl oyee retires when only it begins and it continues till
the death of the enployee. Thus, on the retirenment, of an
enpl oyee Covernment’'s |egal obligation under the Provident
Fund account ends whil e under the Pension Schene it ' begins.
Therefore, the provident fund retirees could not be treated
at par with the living

355

pensi oners. There was, therefore, no discrimnation, and the
guestion of striking down or reading down clause 3.1 of the
12th option does not arise. [380H, 381A-B; 382F]

Union of India v. GhanshamDas & Os., S.L.P. No. 5973
of 1988 and Union of India v. Bidhubhushan Malik, {[1984] 3
SCC 95, di sti ngui shed.

(6) The rules governing the Provident Fund and its
contribution are entirely different fromthe rul es governing
pension. It would not, therefore, be reasonable to argue
that what is applicable to the pension retirees  nust  also
equal |y be applicable to Provident Fund retirees. [381C

(7) An imaginary definition of obligation to include al
the CGovernment retirees in a class was not decided and could
not formthe basis for any classification for the purpose of
this case. Nakara cannot, therefore, be an authority for
this case. [381lE]

D.S. Nakara v. Union of India, [1983] 2 SCC 165, expl ai ned.

(8) The argunent is that the State's obligation towards
pension retirees is the same as that towards Provident Fund
retirees. That may be norally so. But that was not the ratio
deci dendi of Nakara. Legislation has not said so. To say so
I egally woul d anpbunt to | egislation by enlarging the circum
ference of the obligation and converting a noral obligation
into a legal obligation. [380C D

(9) The statements made on behalf of the respondents to
the effect that cut-off dates had nexus with the reason for
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granting the particular option, has been substantiated by
facts. The cut-off dates were not arbitrarily chosen but had
nexus with the purpose for which the option was given.
[ 382B- D]

(10) That the Pension Schene and the Provident Fund
Schene are structurally different is also the view of the
Central Pay Conmi ssions, and hence ex-gratia benefits have
been recomended, which may be suitably increased. [383E]

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION: Special Leave Petition
(Civil) No. 8461 of 1986.

From the Judgnent and Order dated 31.3.1986 of the

Central Admnistrative Tribunal, New Delhi, in Oigina
Appl n. No. 40 of 1986.

356

AND

Wit Petition Nos. 1285, 1575/86, 352,361 & 1165 of 1989.
(Under Article 32 of the Constitution of India).

Petitioners in Person in SLP 8461 of 1986 and WP. No. 1285
of

1986.

Shanti Bhushan, Ms. Swaran Mhajan, M. Anuradha Maha-
jan, Ms. Rekha Pandey, Jayant Bhushan, Badri Das Sharna,
C. V. Francis, Ramesh Babu, M. Santosh Paul and G Prakash,
for the Petitioners'in WP. No. 1575 of 1986, 352,361 and
1165 of 1989.

Kapi| Sibal, Additional Solicitor CGeneral, RB. Datar,
Mukul Mudgal, C. V. Subba Rao, B.D. Sharma, R B. Mshra, B.K
Prasad and A.M Khanwi | kar for the Respondents.

N. P. Saxena for the Intervener
The Judgnent of the Court was delivered by

K.N. SAIKIA, J. This analogous cluster of five wit
petitions and one special |eave petition involves a common
guestion of law. The petitioner in Wit Petition No. 352 of
1989 is the President of the All India Retired Railwaynen
(P.F. Terns) Association and the petition has been filed in
a representative capacity on behalf of all the nmenbers of
the Association who retired with Provident Fund - benefits.
Wit Petition No. 361 of 1989 has been filed by three indi-
vidual retired Railway enployees who also retired wth
Provi dent Fund benefits. The petitioner in Wit Petition No.
1285 of 1986 retired as Bl ock |Inspector of Northern Railway
on 7.1.1968, a non-pensionable post. Al ‘the petitioners
except petitioner No. 5in WP. No. 1575 of 1986 retired
fromRail way service high posts. Petitioner No. 1 retired as
Addi ti onal Menber, Railway Board on 5.11.1960 wi th Provi dent
Fund benefits. Petitioner No. 2 was Menber, Railway / Board
and simlarly retired on 1.3. 1968 opting for Provident Fund
Scheme as at that tine the maxi mum nonthly pension was
Rs. 675 only. Petitioner No. 3 simlarly retired as General
Manager on 5.12.1960. Petitioner No. 4 retired as Menber
(Staff) Railway Board and Ex-officio Secretary to the Gov-
ernment of India on 30.6.1977 opting for the Provident Fund
Scheme. Petitioner No. 5 also retired on 19.6.1972 opting
for the Provident Fund Scheme. Petitioner No. 6 retired on
28.8.1962 as Director
357
Health, Railway Board opting for Provident Fund Schene.
Petitioner No. 7 simlarly retired on 17.2.1968 as Director,
Rai | way Board. Petitioner No. 8 retired as CGeneral Manager
Indian Railways on 15.10.1966 with the Contributory Provi-
dent Fund Scheme. The petitioners in Wit Petition No. 1165
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of 1989are also simlarly retired persons. The petitioner in
Special Leave Petition (Civil) No. 8461 of 1986 retired as
Assistant Auditor, with Provident Fund benefits. His claim
to switch over to pension after retirement was rejected. The
petitioners are thus retired railway enployees who were
covered by or had opted for the Railway Contributory Provi-
dent Fund Schene. It is the petitioners’ case that before
1957 the only schene for retirenent benefits in the Railways
was the Provident Fund Scherme wherein each enpl oyee had to
contribute till retirenent a portion of his annual income
towards the Provident Fund and the Railways as the enployer
woul d rmake a matching contribution thereto. This provident
Fund Schene was replaced in the year 1957 by the Pension
Schene whereunder the Railways would give posterior to his
retirement certain nonthly pension to each retired enployee
i nstead of making prior contribution to his Provident Fund.
It is stated that the enpl oyees who entered Railway service
on or ~after 1:4.1957 were automatically covered by the
Pension Schene instead of the Provident Fund Scherme. In so
far as 'the enployees who were ‘already in service on
1.4.1957, they were given an option either to retain the
Provi dent Fund benefits or to switch over to the pensionary
benefits on conditionthat the matching Railway contribution
already nmmde to their Provident Fund accounts would revert
to the Railway on exercise of the option

It is the petitioners’ case that till 1.4.1957 or even
sonetine thereafter, the pensionary benefits-and the alter-
native Contributory Provident Fund benefits were considered
to be nore or | ess equally beneficial, wherefore, enployees
opted for either of them That the benefits of the two were
evenly bal anced was evi denced by the Railway Board  circul ar
dated 17.9.1960 which gave an option to the enpl oyees cov-
ered by the Provident Fund Schene to switch over to pension
schenme and vice versa
M. Shanti Bhushan, the |earned counsel for the petitioners
in Wit Petition Nos. 352 and 361 of 1989, submits that
between 1957 and 1987 the pensionary benefits of Railway
enpl oyees were enhanced on several occasions by different
ways such as altering the fornula for conputing the pension
by including dearness allowance in the pay for computing
pensi on, by renoval of the ceiling on pension, and by intro-
358
ducing or liberalising the Fam |y Pension Scheme etc. The
Railway, it is urged, had expressed no intention of  extend-
ing the benefits of this liberalised pension to those em
pl oyees who had already retired. At the tinme when the option
was given to choose between pension and Provi dent Fund, the
enpl oyees had no idea that in future inprovements would be
made to either of them However, it is stated, this Court in
D.S. Nakara and Ors. v. Union of India, [1983] 2 SCR 165
held that the benefit of any liberalisation in conputation
of pension would al so have to be extended to those enpl oyees
who had already retired as they were simlarly situated with
those who were yet to retire. It is submtted, that even
though Nakara’'s case related to Central Governnent enploy-
ees, the Railways al so inmplenented the Judgnent and extended
the liberalised pension benefits even to those enpl oyees who
had retired Iong before the |liberalisations concerned were
i ntroduced. The decision to inplenent Nakara' s Judgnent to
Rai |l way enployees is admittedly contained in GO No. FI
(3)-EV/83 dated 22.10.1983. This has, according to the
| earned counsel, given rise to the "strange situation"
nanmely, that while two alternative benefits of provident
fund and pension were nore or less equal at the time when
the petitioners were to nake their choice, the pensions have
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thereafter been liberalised manifold to the benefit of the
pension retirees, whereas no simlar benefits have been
extended to those who retired opting for Provident Fund,
hereinafter called "the P.F. retirees’. It is asserted that
due to successive liberalisations of pensions, the pension
retirees derived manifold benefits while the P.F. retirees’
benefits remained stagnant. It is subnmitted that had the
petitioners, all of whomare P.F. retirees, known that
pensi onary benefits m ght subsequently be so increased, they
woul d no doubt have opted for pension instead of Provident
FUnd, The followi ng twelve notifications given such options
are referred to:

Date of Notification Cut-of f date chosen
1. 17.09.60 01.07.59
2. 26.10.62 01.09. 62
3. 03.03.66 31.12.65
4, 13.09.68 01.05. 68
5. 23.07.74 01..01.73
359
6. 23.08.79 31.03.79
7 01.09.80 23.02.80
8. 04.10.82 31.08. 82
9. 09.11.82 31.01. 82
10. 13.05.8 31.01. 82
11. 18.06.85 31.03.85
12. 08.05.87 01.01.86

It may be noted that in case of each option the cut-off
date was anterior to the respective dates _of.announcenent,
and as a result, enployees who retired after the cut-off
date (specified date) and before the notification date were
also made eligible for exercising the option despite the
fact that they already retired in the nmeantinme. From the
above, the ’'main |legal point’ that ~arises, subnmts M.
Shanti Bhushan, is that the Railways issued the above noti-
fication giving option to certain P.F. retirees after the
respective cut-off dates to opt for the Pension Schene even
after their retirenent, but the sane options were not given
to other sinmlarly situated P.F. retirees beyond the respec-
tive cut-off dates. This, it is submtted, is clearly dis-
crimnatory and violative of Art. 14 of the Constitution and
deserves to be struck down.

It is contended by the petitioners that each of the
above notifications including the | ast one, dated 8.5. 1987
had given a fresh option to some of the P.F. retirees while
denying that option to other P.F. retirees who were identi-
cally placed but were separated fromthe rest by the arbi-
trary cut-off date. Each of the notifications specified a
date and provided that the P.F. retirees who retired on or
after that date would have fresh option of switching over to
the pensionary benefits even though they had already re-
tired, and al so had already drawn the entire Provident . Fund
benefits due to them It is also contended that the speci-
fied dates in these notifications having formed the basis of
the discrinmnation between simlarly placed P.F. retirees
those were arbitrary and un-related to the objects sought to
be achi eved by giving of the option and were clearly viola-
tive of Art. 14 and also of the principle laid down in
Nakara's case, which according to counsel, is that pension
retirees could not be divided by such arbitrary cut-off
360
dates for the purpose of giving benefitS to some and not to
other simlarly situated enpl oyees; and that by anal ogy the
rule is equally applicable to the Provident Fund retirees as
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a cl ass.

M. Kapil Sibal, the | earned Additional Solicitor Gener-
al refuting the argunment subnmits that each of the options
was neant to give the P.F. retirees after the specified
dates option to switch over to Pension Schene and that each
specified date had nexus with the reason for granting the
particular option. He relies on the followi ng statenents to
substantiate his subm ssion.

STATEMENT SHOW NG PENSI ON OPTI ONS
G VEN TO RAI LWAY EMPLOYEES

S1. No. Option Grant ed Option Reasons for
Rly. Board’'s wvalidity granting
| etter No. peri od option
dat e
1 2 3 4 5
1. | /Option F(E) 50/RTI/6 1.4.57 to 31.3.58 Intro-
dated 16.11.57 (For those duction
in service on system
1.4.1957 on Rai -
| ways
Ext ensi ons F(P) 58.PN-1/6 Ext ended upto
dated 7.3.58 30. 6.56

F(P)58. PN-1/6 Ext ended upto
dated 19.6. 58 31.12.58
F(P)58. PN-1/6 Ext ended upt o
dated 24.12.58 31.3.59
F(P)58. PN-1/6 Ext ended upt o
dat ed 28. 3.59 30.9.59
2. Il Option PC- 60/ RB/ 2/ 2 1.7.59 to15.12.60 Revi -
dated 17.9. 60 (For those in si on
service on of Pay
Struc-
ture (2
nd Pay
Commi ss-
ion re-
comenda-
tion)
361
Ext ensi ons PC- 60/ RB- 2/ 2 Ext ended upto
dated 7.4.61 30.6.61
PC/ 60/ RB- 2/ 2 Ext ended wupt o
dated 2.11.61 31.12.61
3. 11 Option F(P)62.PN-1/2 1.9.62 to 31.3.63 Consequ-
dated 26.10.62 (For those in ent upon
service on 1.9.62 deci sion
t o/ count
of ficiati-
ng pay for
pensi.onary
benefits.
4. |1V Option F(P)63. PN/ 1/ 1.1.64 to 16.7.66 |ntroduc-
40 dated 17.1.64 tion of
famly
pensi on
schene.
5. V Option F(P)65. PN1/41 31.12.65 to In pursuance
dated 3. 3. 66 30. 6. 66 of deci sion
(for those to liberalise
in service on the famly
31.12.65 pensi on Schene
by Extendi ng
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it to enploy-
ess who di e wh-
ile in service

6. VI Option F(E) 111.68.PN-1.5.68 to 31.12.68 In pursu
1/2 dated 13.9.88 (for those in ance of

service on

1.5.68

362

Extensions F(E)I11.68PN Ext ended upto
1/2 dated 31.1.69 31.3.69

7. VIl Option _F(E)II1.71.PN 15.7.72 to
1/3 dated 15.7.72 21.10.72

deci si on

to change

the defi-

nition of

"pay" w. e.

f.1.5.68 for

the purpose

of pensionary
benifits.

As a result of
demandes from

(for those orgnised
in-service |abour.
on 15.7.72

8. VIII Option PC-111.73.PN 3 1.1.73 to 22.1.75 Consequet
dated 23.7.74 (for those to acceptance
in service |1l Pay Comm s-
on 1.1.73) sions’ Recomren-
dati ons.
Extensions PC-111.73. PNN3 Extended upto Extended becau-
dated 18.1.75 & 30.6.76 & se by schedule for
25.6.75 31.12.75 VSrious categories
PC-111, 73.PN 3 Ext ended upt o were bei ng
Pt | 30.6.76 Fi nali sed.
dated 16.12.75
PC-111.73 PN 3 Ext ended upto
Pt.I 31.12:76
dated 30.6.76
PC-111 73 PN 3 Ext ended upto
Pt. I 30.6.76
dated 3.1.77
PC-111 73 PN 3 Ext ended upto
Pt.I 31.12.77
dated 12.7.77
PC-111 73 PN 3 Ext ended upto
Pt. I 30.6.78
dated 17.4.78
PC-111 73 PN 3 Opti on Exerci sed
Pt.1 upto 31.12.78 be
dated 20.5.78 consi dered as valid
PC-111.78 PN 3 (staff who were in
Pt. I service as on 1.1.73 &

daied 27.12.78

retired/ died/quited
service during the period
from1.1.73 to 31.12.78)

363
9. I X Option F(E) Ill. 79. PN 31.3.79 to On account
- 1/4 22.2.80 of liberalisa-
dated 23.8.79 (For those in tion of pen-
service on sion formula
1.4.79) and i ntroduc-
tion of slab
system
Extensions F(E) Il11. 79. PN Extended upto
-1/ 4 dated 1.9.80 22.2.81
10. X Option F(E) 111 82. 31.8.82 to 28.2.830n account

PN 1/7

(For those in of part of DA
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dated 4. 10.82 servi ce on treated as
31. 8. 82) pay.

Extension F(E)II11 82. PN Extended upto
1/7 dated 13.5.83 31.8.83
% made applicabl e
from31. 1. 82 under
letter No. F(E)
11 82 PN 1/7 dated

9.11.82
11. XI Option F(E) IIl 85. 31.3.85 to Consequent
PN 1/5 17.12.85 upon DA/

dated 18.6.85 (For those inADA upto
service on average price
31.3.85 ) index at point
568 treated as
pay for retire-
ment benefits.
12. XI|-Option PCI1V/87/13/ 1.1.86 to 30.9.87 Al CPFbene-

881 ficiaries who

dated 8.5.87 (for those in were in service
servi ce on on 1.1.86 and
1.1.86) who are still

in service wll
be deened to

364
have cone
over to pen-
si.on Schene
unless they
specifically
opt out pension
schene and
desire to
retain the CPF
schene.

| NTRODUCTI ON OF PENSI ON SCHEME OF RAI LWAYS AND

SUBSEQUENT PENSI ON OPTI'ON

(i) Introduction of Pension Schene

Pension Scheme was introduced on the Railways on
16. 11.57 and was applicable to the follow ng:

(a) To all Railway servants who enter service on-and after
16.11.57 and

(b) To all non-pensionable Railway servants who were in
service on 1.4.57 or join Railway Service between 1.4.57 and
16.11.57 and opt for the Pension Schene.

The schene was made applicable from1l.4.57 because the
financial year comences from April each year. This option
was extended 4 tinmes fromtine to tine and was ' valid upto
28.3.59. The extensions were given because there were repre-
sentations for its extension so that the staff could get
time to weigh the nerits of the Schemes before they take
deci si on.

(ii) Pension option dated 17.9. 1960

Orders were issued on 2.8.1960 notifying Railway Serv-
ices (Authorised Pay) Rules, 1960. Under this notification
new pay scales were introduced for Railway Servants. These
new pay scales were effective from 1st July, 1959.

Fresh option was granted on 17.9.60 to Railway enpl oyees
who were in service on 1.7.59 to come over to the pension
schene. The | ast
365
date for exercising the option was 15.12.60. This was ex-
tended upto 31.12.60 to enable the concerned enployees to
conme to a considered decision whether to retain the P.F. or
opt for the pension scherne.
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(iii) Pension Option dated 26.10.62

A deci sion was taken on 26.10.62 to count the officiat-
ing pay for the purpose of retirement benefits in case of
those who were in service on 1.9.62. Accordingly, a fresh
option was given to staff to come over to pension schene on
26.10.62. This option remnai ned open till 31.3.63.

(iv) Pension Option dated 17. 1. 1964

As a result of introduction of Fam |y Pension Schene
1964, which cane into force on 1.1.1964 orders were issued
on 17.1.64 to the effect that all Railway enpl oyees who were
in service could opt for pension scheme within a period of 6
nmont hs. This option was extended upto 16.9. 64.

(v) Pension Option dated 3. 3.66

Fam |y Pension Schene was further liberalised for em
pl oyees who die while in service. In view of this inprove-
ment in Pension Scheme, pension option under Railway Board’s
orders dated 3.3.66 was given to enployees who were in
service  on 31.12.65. Since the liberalisation in Famly
Pensi on Schenme canmeinto effect from 1st January, 1966, the
option was open for enployees who were in service on
31.12. 65 and was open upto 30.6.1966.

(vi) Pension Option dated 13.9.68

The definition of 'Pay for pensionary benefits was
changed from 1.5.68, through Board’s orders dated 13.9.68.
In view of this, a further option was given on 13.9.68 to
Rai | way enpl oyees who were in service on and after 1.5.68 to
opt for the Pension Scherme. This _option -was open upto
31.12.68. This was further extended upto 31.3.69.

(vii) Pension Option dt. 15.7. 72

On representation fromthe recogni sed | abour federations
that many enpl oyees had not clearly understood the |iberali-
sation introduced in the pension schene, a fresh option was
allowed on 15.7.72 to all serving enployees. This was open
till 21.10.72.

366
(viii) Pension Option dated 23.7. 74

Thi s option was based on simlar orders issued by M nis-
try of Finance. The rationale behind this option ‘was that
the recomendations of the 3rd Pay Conmi ssion becane ~effec-
tive from21.1.73 but pay structure of all enployees who were
in service on 1.1.73 got altered through orders issued
pi ecemeal fromtinme to tinme. There were liberalisations in
the pension schene also in the formof increase in the
amount of gratuity as also introduction of the concept  of
Dearness Relief nade available to the pensioners.  This
option was nmmde available to all enployees who were in
service on 1.1.73. Empl oyees who had retired earlier did not
get affected in any way by the recomrendati ons of the 3rd
Pay Conmi ssion and were accordingly not given this option to
cone over to Pension Schene. This option was available upto
22.1.75, a period of 6 nonths.

The option given vide letter of 23.7.74 was extended
fromtime to time till 31.12.78. The reason why this ' exten-
sion had to be allowed was that the revised pay scales
recommended by the Pay Commission for many of the categories

could not be finalised and notified. Till such time, the
revised pay scale admssible to each category was nmade
known, it was inpossible for the concerned staff to assess

the benefit adm ssible for opting for the revised scale as
also for the pension option. The pension option had there-
fore to be extended fromtinme to tinme in this manner.

The letters authorising extension of the date of option
were not very clearly worded with the result that the pen-
sion option during the periods of extension was granted,
even to those who had retired before such extension becamne
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admi ssi bl e but who were in service on 1.1.73. The clarifica-
tion was accordingly issued to all the Railways stating that
the subsequent orders extending the date of option were
applicable to serving enpl oyees only, but the cases already
deci ded otherwi se may be treated as cl osed and need not be
opened agai n.

It was subsequently represented by the organi sed | abour
that the options actually exercised upto 31.12.78 should be
treated valid even though such cases nay not have been
decided by that date. This was agreed to and orders issued
accordi ngly.

(ix) Pension Option dated 23.8. 79

A liberalised fornula and slab-systemfor calculation of
pensi on
367

effective from 31.3.79 was notified by Railway Board on
1.6.79. Accordingly, orders were issued on 23.8.79 allow ng
pensi on option to those Railway enpl oyees who were in serv-
ice on 31.3.79. This option was initially open till 22.2.80
but was extended subsequently to enable w der participation
upto 22.2.1981.

(x) Pension Option dated 4. 10.82

Orders were issued by Board on 30.4.82 ordering that a
portion of Dearness Al lowance will be treated as pay for
retirement benefits we.f. 31.1.82. Accordingly a fresh
option was allowed on 4.10.82 which could be exercised by
Rai | way enpl oyees. who were in service on- 31.1.82. This
option was avail ablle upto 31. 8. 83.

(xi) Pension Option dated 18.6.85

Orders were issued by Railway Board on 17.5.85 nerging
Dearness Al l owance to the price index upto 568 with pay for
the purpose of retirement benefits and raising the ceiling
of DCRG from 36,000 to 50,000 w.e.f.31.3.85. Accordingly,
anot her option was granted to the Railway enpl oyees who were
in service on 31.3.85. This option was available for a
period of 6 months i.e. upto 17.12.1985.

(xii) Pension Option dated 8.5.87

Consequent upon acceptance of the recomendati ons of the
4th Pay Conmmi ssion the revised pay scales were notified on
19.9.86 and 14.3.87, effective from 1.1.1986. Accordingly
anot her pension option was given to the Railway  enpl oyees
who were in service on 1.1.86 vide orders of 8.5.87. Under
these orders those who did not specifically opt _out of
pensi on schenme by 17.12.87 would he automatically deened to
have opted for the pension schene.

W rmay now exam ne these options. The Railway  Board' s
letter No. F(E) 50-RTI/6 dated Novenber 16, 1967 i ntroduced
the pension scheme for railway servants. It said that the
Presi dent had been pl eased to decide that the pension rules,
as liberalised vide Railway Board's Menb No. E-48  OPC-208
dated 8.7.1950 as anended or clarified fromtime -to tine
shoul d apply "(a) to all railway servants who entered | serv-
ice on or after issue of that letter and (b) to all ' non-
pensi onable railway servants who were in service on 1.4.57
or have joined railway service between that date and the
date of issue of the order." The Railway servants referred
to in para (b) were required
368
to exercise an unconditional and unanbi guous option on the
prescribed form on or before 31.3.1958 electing for the
pensionary benefits or retaining their existing retirenent
benefits wunder the State Railway Provident Fund Rules. It
further said that any such enpl oyee from whom an option form
prescribed for the enployee' s option was not received within
the above time limt or whose option was inconplete or
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conditional or anbiguous shall be deened to have opted for
the pensionary benefits and if any such enpl oyee had di ed by
that date or on or after 1.4.57 without exercising option
for the pensionary scheme, his dues would be paid on the
provi dent fund system The period of validity of this option
was first extended upto 30.6.58, 31.12.58, 31.3.59 and
lastly wupto 30.9.59. There could, therefore, be no doubt
that those who did not opt for the pension schene had anple
opportunity to choose between the two.

The second option was given by the Board's letter No.
PC-60/ RB/2/2 dated 17.9.60 to elect the retirenent benefits
under the Provident Fund Rules or the Pension Rules. Al
Rai |l way servants who were in non-pensionable service on
15.11.57 prior to the introduction of the pension schene on
the Railways and who were still in service including (IPR)
on 1.7.59 were granted this option to have their retirement
benefits regul ated by the State Railway Provident Fund Rul es
or the Railway Pension Rules. Every eligible railway servant
was given the option to change over fromP.F. benefits to
pensi onary ~benefits or vice versa. It clearly said that
Rail way servants who did not exercise the option would
continue to be eligible for the P.F. benefits or pensionary
benefits as the case mght be for which he was already
el igible.

The option was subject to the special conditions stated
therein. Were the Railway servants opted for pensionary
benefits, the part of the Government contribution together
with interest thereon and/or special contribution to the
Rai |l way servants’ P.F. account had al ready been paid, the
excess of the anmpbunt over the gratuity due under the Pension
Rul es shoul d be refunded to the Government. It clearly said
that: "the option once exercised shall, however, 'be fina
and irrevocable irrespective of the decision taken on that
issue." If a Railway servant opted for P.F. benefits and if
the paynment of pensionary benefits had already comenced,
further paynent would be stopped and his P.F. account would
be reconstructed as if he had never opted for pensionary
benefits. The period of validity of option was extended upto
30.6.61, and then upto 31.12.61. This letter clearly  indi-
cated the reason for giving this option as "under the re-
vised pay structure introduced from11.7.59, the bulk _or
whol e of the D. A previously payable
369
have been absorbed into pay and a nunber of changes are al so
being made in the rules regarding retirenment benefits.”

In pursuance of the 3rd Pay Comm ssion Report, ~ Govern-
ment decided to give opportunity to opt for Iliberalised
Rai | way Pension Rules including benefits of Family Pension
Schene, 1964, to Railway enployees, who had retained the
contributory P.F. Rules and who were in service on 31.3.1979
and retired on or after that date provided they  -gave in
witing their option within six nonths. Enployees who had
retired under the said State Railway P.F. (Contributory)
Rules, their option would be valid if they refunded the
entire Governnment contribution and the excess, if any,  of
special contribution to P.F. received by themover D.C. R G
due to them under Pension Rules. In case of deceased enpl oy-
ees request could be rmade for option by valid nom nee and in
the absence. of himby | egal guardian. Thereafter a numnber
of representations were nmade and the CGovernnment extended the
time for giving option for adopting Pension Scheme in place
of contributory P.F. Schene.

As a result of treatment of a portion of ADA as pay for
purpose of retirement benefits and consequently enhancenent
in pensionary benefits, the date for giving option was
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further extended by 28.2.1983 only for these enpl oyees who
were in service on 31.8.1982 and who quitted/retired on or
after that date. The date of option was further extended
fromtime to tine.

Keeping in viewthe treatment of entire DA upto the
price index line of 568 as pay for retirement benefit wth
effect from31.3.85, renoval of ceiling limt of Rs. 1500 on
pension and raising of ceiling of DCRG from Rs.36,000 to
Rs. 50,000 the date of option for enployees who were in
service on 31.3.85 and onwards and still governed by
S RP.F. (Contributory) Rules, was further extended upto
17.12.1985 provided the amunt of deat h-cumretirenent
gratuity and the excess, if any, of special contribution
over the D.C. R G, was refunded.

The 12th option was as under.

"Covernnent of |ndia/Bharat Sarkar M nistry of Railways/Rai

Mant r al aya (Rail way Board)

Machi ne"No. PC-IV/ 87/ 13/ 881

No. PC-IV/87/1nmp. PW1

370
The General Managers, RBBI'S. No. 116/87
Al'l Indian Railways, New Del hi, dated 8th My,

1987

Production Units etc.

as per mailing list.

Subj ect:- Change over of Railway enpl oyees from the SRPF
(Contributory Schenme) to Pension Schene’lnpl enmentation of
the recomendation of the IV Central Pay Comission-regard-
i ng.

The Railway enpl oyees who are covered by the SRPF
(Contributory Schenme) CPF Schenme have been given  repeated
options in the past to cone over the Pension Schene. . Howev-
er, sone Railway enployees still continue wunder ‘the CPF
Schene. The Fourth Central Pay Conmi ssion has now reconmend-
ed that all CPF beneficiaries in service on January 1, 1986,
shoul d be deened to have come over to the Pension Scheme on
that date, unless they specifically opt out to /continue
under the GPF Scherne.

2. After careful consideration the President is pleased to
decide that the said recommendation shall be accepted and
i mpl enented in the manner hereinafter indicated.

3.1. Al CPF beneficiaries, who were in service on 1.1.86

and who are still in service on the date of issue of  these
orders, wll be deemed to have cone over to the Pension
Schene. 2

3.2. The enployees of the category nmentioned above wll,
however, have an option to continue under the CPF Schene, if
they so desire. The option will have to be exercised and
conveyed to the concerned Head of Ofice by 30.9.87, in the
form enclosed, if the enployees wish to continue under the
GPF Schene. 1f no option is received by the Head of Ofice

by the above date the enployees will be deermed to have cone
over to the Pension Schene.
3.3. The CPF beneficiaries, ,who were in service on

1.1.1986, but have since retired and in whose cases retire-
nent benefits have al so been paid under the CPF Schene, wll
have an option to "have their retirenent benefits cal cul ated
under the Pension Schene provided they refund

371

to the Governnment the Governnent contribution to the Con-
tributory Provident Fund and the interest thereon, drawn by
them at the tine of settlenment of the CPF Account. Such
option shall be exercised |atest by 30.9. 1987.

3.4. CPF beneficiaries, who were in service on 1.1.1986 but
were since retired, and in whose cases the CPF Account has
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not already been paid, will be allowed retirement benefits
as if they were borne on pensionabl e establishnents, unless
they specifically opt, by 30.9.87, to have their retirenent
benefits settled under the CPF Schene.

3.5. Cases of CPF beneficiaries, who were in service on
1.1.86, but have since died, either before retirenment or

after retirement, will be settled in accordance wth para
3.3. or 3.4 above, as the case may be. Options in such cases
will be exercised, latest by 30.9.87, by the w dow w dower

and, in the absence of w dow w dower, by the eldest surviv-
ing nenber of the famly, who would have otherw se been
eligible to fam |y pension under the Fam |y Pension Schene,
i f such Scherme were applicable.

3.6. The option, once exercised, shall be final

A 1. ..l
4 . 2 1In the case of ~enployees referred to above
who cone over or are deened to have cone over to the

Pensi on Schenme, the Governnent’'s contribution to the CPF
together " with the interest thereon, credited to the CPF

Account of the enployee, will be resuned by the GCovernnent.
Special contribution to Provident Fund if already paid in
these cases, will be adjusted against the death/ retirenent

Gratuity, payable under these orders. The enployee’ s contri-
buti on, together with the interest thereon at his credit in
the CPF account, will be transferred to the CRPF (Non-Con-
tributory) Account, to be allotted to him on his comng
over to the Pension Schene.

5 " A proposal to grant ex-gratia paynent to the  benefici-
aries, who retired prior to 1.1.1986 and to the

372

fam lies of CPF beneficiaries who died prior to 1.1.1986, on
the basis of the recomrendati ons of the Fourth Central Pay
Conmi ssion, is separately under consideration of the Govern-
ment. The said ex-gratia payment, if and when sanctioned,
will not be adm ssible to the enployees or their /famlies
who opt to continue under the CPF Schene from 1.1.1986
onwar d.

(G Chatterjee) Executive Director, Pay
Conmi ssi on
Rai | way Board."

The learned Additional Solicitor General stated that
each option was given for stated reasons ~related to the
options. On each occasion tinme was given not only to the
persons in service on the date of the Railway Board s letter
but also to persons who were in service till (the stated
anterior date but had retired in the nmeantine. The period of
validity of option was extended in all the options except
Nos. 3rd, 4th, 5th and 7th. We find the statements-to have
been substantiated by facts. The cut-off dates were not
arbitrarily chosen but had nexus with the purpose for  which
the option was given.

M. Shanti Bhushan however submits that applying the law
laid down in Nakara's case this Court should sinmply strike
down or read down paragraph 8.1 of the above 12th option
dated 8.5. 1987. That paragraph said that aH C.P.F. benefi-
ciaries who were in service on 1.1.86 and who were still in
service on the date of issue of the order would be deened to
have cone over to the pension schene. It is submtted that
once this limting requirenent is renoved all the C P.F.
beneficiaries shall be eligible and will be deened to have
cone over to the pension schene.

As the basis or justification for striking or reading
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down paragraph 3.1 on Nakara's ratio, it is urged that al

the Railway enpl oyees nunbering about 22 |akhs conprising
16, 22,000 in service and about 6 | akhs pensioners constitute
one fanmily and nmust be treated as one class as the GCovern-
ment’s obligation to | ook after the retired Railway enploy-
ees both under the pension schene and the provident fund
schene being the sane, they could not be treated different-

ly. Any differential treatnent will be discrinmnatory and
violative of Article 14 of the Constitution of India. 1In
Nal cara’s case the date arbitrarily

373

chosen was struck down and as a result the revised fornmula
for conputing pension was nmade applicable to all the retired
pensioners. The sane principle, it is urged, has to be
extended to the provident fund retires also otherwise there
would be discrimnation. It is stated that though at the
time of choosing between provident fund and pension scheme
both the alternative appeared to be nmore or |ess equal and
the retired provident funders took their |unp sumyet subse-
guently. 'stage by stage the pensioners benefits were in-
creased in_such ways and to such extent that it becane nore
and nore discrimnatory against the provident funders old
and new. It was because of this discrimnation that aucces-
sive options were given by the Railway Board for the provi-
dent funders to becone pensioners. Hence the subm ssion that
this limtation nust go, and all the provident funders nust
be deened to have becone pensioners subject to the condition
that the Governnent contribution received by themalong with
interest thereon is refunded or adjusted. Obviously this
gives no inportance to the condition in the notifications
that option once exercised shall be final and binding and to
the fact that in each option a cut-off date was there rel at-
ed to the purpose of giving that option:

Admittedly, the entire case of the petitioners is sought

to be based on the decision-in Nakara’s case. M. Kapi
Sibal submits that the petitioners’ basic assunption is
erroneous inasmuch as Nakara's case did not hold that when-
ever there was a |iberalisation of pension all other pension
retirees and P.F. retirees nust be given option and that the
ol der system of pension or Provident Fund was always i nsuf-
ficient. According to counsel the only question decided .in
Nakara can be gathered fromthe foll owi ng paragraph of ~the
report at page 172:
"Do pensioners entitled to receive superannuation or retir-
ing pension under Central Civil Services (Pension) Rules,
1972 (’ 1972 Rules’ for short) forma class as a whole? |Is
the date of retirenent a relevant consideration for eligi-
bility when a revised forrmula for conputation of pension is
ushered in and nmade effective froma specified date?  Wul d
differential treatnment to pensioners related to the date of
retirement qua the revised fornula for conputation of pen-
sion attract Article 14 of the Constitution and the el ement
of discrimnation liable to be declared unconstitutional as
being violative of Art. 147"

The basic question of lawthat has to be decided,
therefore, is what was the ratio decidendi in Nakara's case
and how far that would
374
be applicable to the case of the P.F. retirees.

The doctrine of precedent, that is being bound by a
previous decision, is limted to the decision itself and as
to what is necessarily involved init. It does not nean that
this Court is bound by the various reasons given in support
of it, especially when they contain "propositions w der than
the case itself required."” This was what Lord Sel borne said
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in Caledonian Railway Co. v. Walker's Trustees and Lord
Hal sbury in Qinn v. Leathem [1981] A C. 495, (502). Sir
Frederick Pollock has al so said: "Judicial authority bel ongs
not to the exact words used in this or that judgnment, nor
even to all the reasons given, but only to the principles
accepted and applied as necessary grounds of the decision.”

In other words, the enunciation of the reason or princi-
pl e upon whi ch a question before a court has been decided is
along binding as a precedent. The ratio decidendi is the
underlying principle, nanely, the general reasons or the
general grounds upon which the decision is based on the test
or abstract fromthe specific peculiarities of the particu-
lar case which gives rise to the decision. The ratio deci-
dendi has to be ascertained by an analysis of the facts of
the case and the process of ‘reasoning involving the ngjor
prem se consisting of a pre-existing rule of law, either
statutory or judge-nmade, and a minor prem se consisting of
the material facts of the case under inmmediate considera-
tion. If it is not clear, it is not the duty of the court to
spell it out with difficulty in order to be bound by it. In
t he words of Hal sbury, 4th Edn., Vol. 26, para 573:

"The concrete deci sion alone i's binding between the parties
to it but it is the abstract ratio decidendi, as ascertained
on a consideration of the judgment in relation to the sub-
ject matter of the decision, which alone has the force of
aw and which when it is clear it is not part of a tribu-
nal’s duty to spell out with difficulty a ratio decidendi in
order to bound by it, and it is al ways dangerous to take one
or two observations out of a |long judgnent and treat them as
if they gave the ratio decidendi of the case. If nmore rea-
sons than one are given by a tribunal for its judgnent, al
are taken as formng the ratio decidendi."

The question then is, has the court said in Nakara that
what was applicable to pensioners vis-a-vis liberalisation
of pension was to be equally applicable to P.F. retirees? In
Nakara' s case petitioners 1 and
375
2 were retired pensioners of the Central Governnent, the
first being a civil servant and the second bei nga menber of
the service personnel of the Armed Forces. The third peti-
tioner was a society registered under the Societies Regis-
tration Act, 1860, formed to ventilate the legitimte public
probl ens and was espousi ng the cause of the pensioners al
over the country. The first petitioner retired in 1972 -and
on conputation, his pension worked out at Rs.675 per ~nonth
and w th dearness allowance he was draw ng nonthly - pension
of Rs.935. The second petitioner retired at or _about that
time and at the relevant tinme was in receipt of a pension
pl us dearness relief of Rs .981

The Union of India had been revising and liberalising
the pension rules fromtinme to tinme. The Central Governnent
servants on retirenent fromservice were entitled to receive
pension under the Central Civil Services (Pension) ' Rules,
1972. Successive Central Pay Comm ssions recomended en-
hancenent of pension in different ways. The first Centra
Pay Conmi ssion (1946-47) recomrended raising of the retire-
nent age to 58 years and the scale of pension to 1/80 of the
emol uments of each year of service subject to a limt 35/80
with a ceiling of Rs.8,000 per year for 35 years of service.
The Second Central Pay Conmm ssion (1957-58) did not recom
nmend any increase in the non-contributory retirenent bene-
fits. The Admnistrative Reforns Conmi ssioner (ARC) 1956
took note of the fact that the cost of living had shot wup
and correspondingly the possibility of savings had gone down
and accordingly reconmended that the quantum of pension may
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be raised to 3/6 of the enplunents of the last three years
of service fromexisting 3/8 and the ceiling to be raised
from Rs.675 per nmonth to Rs. 1,000 per nonth. Before the
Government acted upon it, the Third Central Pay Conmi ssion
did not exami ne the question of relief to pensioners because
of its terms and recommended no change in the pension formnu-
| a except that the existing ceiling to be raised fromRs. 675
to Rs. 1,000 per nonth and the naxi mumgratuity should be
rai sed fromRs. 24,000 to Rs. 30, 000.

On My 25, 1979, Government of India, Mnistry of
Fi nance, issued Ofice Menmorandum No. F-19(3)-EV-79 whereby
the fornula for conputation of pension was |iberalised but
nmade it applicable. to Governnent servants who were in
service on March 31, 1979 and retired fromservice on or
after that date. The fornula introduced a slab system for
conputation of pension which was applicable to enployees
governed by the 1972 rules retiring on or after the speci-
fied date. The pension for the service personnel which would
include Army, Navy and Air Force staff was governed by the
rel evant ‘regul ati-ons. By
376
the Menorandum of the Mnistry of Defence bearing No.
B/ 40725/ AG PS4-C/ 1816/ AD (Pensi on)/ Servi ces dated Septenber
28, 1979, the liberalised pension formula introduced for the
government servants governed by the 1972 rul es was extended
to the arnmed forces personnel subject to the limtations set
out in the nenorandumwith a condition that the new rul es of
pension would be effective fromApril 1, 1979 and nmay be
applicable to all service officers who beconme/ became non-
effective on or after that date. This liberalised ’'pension
formula was to be applicable prospectively to those who
retired on or after March 31, 1979 in case of governnent
servants governed by 1972 rules and in respect of  defence
personnel those who becamne/ becone non-effective on or ' after
April 1, 1979. Consequently those who retired prior to, -the
specified date would not be entitled to the benefits of the
i beralised pension fornmula.

On the above facts the petitioners’ therein ‘contended
that this Court would consider the raison d etre for paynent
of pension, nanely, whether it was paid for past satisfacto-
ry service rendered, and to avoid destitution in old age as
well as a social welfare or soci oeconom c justice measure,
the differential treatnment for those who retired prior to a
certain date and those retiring subsequently, the choice  of
the date being wholly arbitrary woul d anount to discrim na-
tion and violative of Art. 14; and whether the classifica-
tion based on fortuitous circunmstance of retirement before
or subsequent to a date, fixing of which was not shown to be
related to any rational principle, wuld be equally viola-
tive of Art. 14. It was contended that pensioners of the
Central Governnent formed a class for the purpose. of pen-
sionary benefits and there could not be mini-classification
within the class designated as pensioners.

The Court considered the nature and purposes of pension
in the context of a welfare State and found that though
unquestionably pension was linked to length of service and
the last pay drawn which did not inply the pay on the | ast
day of retirement but average enol unents of 36 nonths serv-
i ce which under the liberalised schene was reduced to aver-
age emolunments of 10 nonths preceding the date which was
expected to be higher than that of the higher average enol u-
nments of 36 nonths, coupled with the slab systemfor compu-
tation anounted to liberalisation of pension in different
ways. |f the pensioners who retired prior to the specified
date had to earn pension on the average emolunments of 36
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nonths’ salary just preceding the date of retirenment, natu-
rally the average would be | ower and they would be doubly
hit because the slab systemnewy introduced was not avail -
able to them
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while the ceiling was at a |ower |evel and thus they would
suffer "triple |jeopardy, viz., |lower average enolunents,
absence of slab systemand |lower ceiling." This Court,

therefore, wanted to know what was the purpose in prescrib-
ing the specified date vertically dividing the pensioners
between those who retired prior to the specified date and
those who retired subsequent to that date and why was the
pensi on schene |iberalised. Receiving no satisfactory reply
the Court observed:

"Both the inmpugned nmenoranda do not spell out the raison
d etre for liberalising the pension formula. In the affida-
vit in oppositionby Shri S.N..Mthut, it has been stated
that the |liberalisation of pension of retiring Governnent
servants /was decided by the Governnent in view of the per-
sistent. 'demand of the Central Governnent enployees repre-
sented in the scheme of Joint Consultative Machinery. This
woul d clearly inply that the pre-liberalised pension scheme
did not provide adequate protection in old age and that a
further liberalisation was necessary as a neasure of econom
ic security. Wen Governnent favorably responded to the
denmand it thereby /ipso facto conceded that there was a
| arger available national cake part of which could be wuti-
lised for providing higher security to erstwhile governnent
servants who would retire. The CGovernnent al so took note of
the fact that Continuous upward novement of the cost of
living index as a sequel of inflationary inputs and dimn-
i shing purchasing power of rupee necessitated upward revi-
sion of pension. If this be the underlying intendrment of
i beralisation of pension scheme, can any one be bol d enough
to assert that it was good enough only for those who 'would
retire subsequent to the specified date but those who had
already retired did not suffer the pangs of rising prices
and falling purchasi ng power of the rupee?"

The Court then proceeded to exam ne whether there was
any rationale behind the eligibility qualification and
finding no rational e concl uded:

"Therefore, this division which classified pensioners -into
two classes is not based on any rational principle and if
the rational principle is the one of dividing pensioners
with a viewto giving sonething nore to persons otherw se
equal ly placed, it would be discrimnatory."
378

The Court accordingly concluded that the 'division was
thus arbitrary and unprincipled and therefore the classifi-
cation did not stand the test of Art. 14. It was al so  arbi-
trary as the Court did not find a single acceptable or
persuasive reason for this division and this arbitrary
action violated the guarantee of Art. 14. The Court observed
that the pension schene including the liberalised schene to
the Governnment enpl oyees was non-contributory in’ character.
The paynment of pension was a statutory liability undertaken
by the Governnment and what ever becane due and payable was
2budgeted for. The Court specifically observed:
"One could have appreciated this line of reasoning where
there is a contributory scheme and a pension fund from which
al one pension is disbursed. That being not the case, there
is no question of pensioners dividing the pension fund
which, if nore persons are adnmitted to the schene, would pro
rata affect the share. Therefore, there is no question of
dividing the pension fund. Pension is a liability incurred
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and has to be provided for in the budget."

The Court further observed:

“I'f fromthe inpugned nenoranda the event of being in serv-
ice and retiring subsequent to specified date is served, al
pensioners would be governed by the liberalised pension
schene. The pension will have to be reconputed in accordance
with the provisions of the |iberalised pension schene as
salaries were required to be reconputed in accordance wth
the recommendation of the Third Pay Commi ssion but becom ng
operative fromthe specified date. It does therefore appear
that the reading down of inpugned nenoranda by severing the
objectionable portion would not render the |Iiberalised
pensi on schenme vague, unenforceable or unworkable."

The Court in Nakara was not satisfied with the explana-
tion that the legislation had defined the class with clarity
and precision and it woul d not be the function of this Court
to enlarge the class. The Court-held in paragraph 65 of the
report:

"Wth the expandi ng horizons of soci o-economc justice, the
Soci alist. Republic and welfare State which we endeavour to
set up and largely influenced by the fact that
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the old men who retired when enolunments were conparatively
low and are exposed to vagaries of continuously rising
prices, the falling value of the rupee consequent upon
inflationary inputs, we are satisfied that by introducing an
arbitrary eligibility criterion: ’'being in service and
retiring subsequent to the specified date’ for being eligi-
ble for the liberalised pension schene and thereby dividing
a honogeneous cl ass, the classification being not based on
any discernible rational principle and having  been found
wholly wunrelated to the objects sought to be achieved by
grant of liberalised pension and the eligibility ‘criteria
devi sed being thoroughly arbitrary, we are of the view that
the eligibility for liberalised pension schemre of "being in
service on the specified date and retiring subsequent to
that date’ in inmpugned nmenoranda, (Exs. P-1 and P-2, 'viol ates
Article 14 and is unconstitutional and is struck down.  Both
the nmenoranda shall be enforced and inplenented as read down
as under:

In other words, Ex. P-1, the words: 'that in respect of the
government servants who were in service on March 31, 1979
and retiring fromservice on or after that date’

and in Ex. P-2, the words: '"the new rates of pension are
effective fromApril 1, 1979 and will be applicable to al
service officers who becane/ become non-effective on-or after
that date’;

are unconstitutional and are struck down with this specifi-
cation that the date nentioned therein will be relevant as
bei ng one fromwhich the liberalised pension schene  becones
operative to all pensioners governed by 1972 Rul es‘irrespec-
tive of the date of retirenent. Qritting the unconstitution-
al part it is declared that all pensioners governed by the
1972 Rul es and Arny Pension Regul ations shall be entitled to
pension as conputed under the liberalised pension schene
fromthe specified date, irrespective of the date of retire-
nment. Arrears of pension prior to the specified date as per
fresh conputation is not adnissible."

Thus the Court treated the pension retirees only as a
honbgeneous class. The P.F. retirees were not in mnd. The
Court also clearly observed that while so reading down it
was not dealing with any fund
380
and there was no question of the same cake being divided
amongst | arger nunber of the pensioners than woul d have been
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under the notification with respect to the specified date.

Al  the pensioners governed by the 1972 Rules were treated
as a class because paynent of pension was a continuing
obligation on the part of the State till the death of each
of the pensioners and, unlike the case of Contributory
Provident Fund, there was no question of a fund in 1|ibera-

l'ising pension.

The argunent of M. Shanti Bhushan is that the State’'s

obligation towards pension retirees is the same as that
towards P.F. retirees. That may be norally so. But that was
not the rati o decidendi of Nakara. Legislation has not said
so. To say so legally would amount to |egislation by enlarg-
ing the circunference of the obligation and converting a
noral obligation into a legal obligation. It remnds us of
the distinction between aw.and norality and limts which
separate norals fromlegislation. Benthamin his Theory of
Legi sl ati on, Chapter Xl |, page 60 said:
"Morality in general is the art of directing the actions of
men in such away as to produce the greatest possible sum of
good. Legislation ought to have precisely the same object.
But al though these two arts, or rather sciences, have the
same end, they differ greatly in extent. Al actions, wheth-
er public or private, fall under the jurisdiction of norals.
It is a guide whichleads the individual, as it were, by the
hand t hrough all the details of his life, all his relations
with his fellows. Legislation cannot do this; and, if it
could, it ought not to exercise a continual interference and
dictation over the conduct of men. Morality comrands each
i ndividual to do all that is advantageous to the conmunity,
hi s own personal advantage included. But there are many acts
useful to the comunity which |egislation ought not to
conmand. There are also many injurious actions which it
ought not to forbid, although norality does so. In a word
| egi sl ation has the sanme centre with norals, but it has not
the same circunference.”

In Nakara it was never held that both the pension reti-
rees and the P.F. retirees forned a honbgeneous class and
that any further classification anbng them would be viola-
tive of Art. 14. On the other hand the Court clearly ob-
served that it was not dealing with the problemof a "fund".
The Railway Contributory Provident Fund is by
381
definition a fund. Besides, the Governnent’s obligation
towards an enpl oyee under C. P.F. Schene to give the matching
contribution begins as soon as his account is ~opened and
ends with his retirement when his rights qua the GCovernment
in respect of the Provident Fund is finally crystallized and
thereafter no statutory obligation continues. Wether there
still remained a noral obligation is a different matter. On
the other hand under the Pension Scheme the Governnent’s
obligation does not begin until the enployee retires when
only it begins and it continues till the death of the em
pl oyee. Thus, on the retirement of an enpl oyee CGovernnent’s
| egal obligation under the Provident Fund account ends while
under the Pension Schene it begins. The rul es governing the
Provident Fund and its contribution are entirely different
from the rules governing pension. It wuld not, therefore,
be reasonable to argue that what is applicable to the pen-
sion retirees nust also equally be applicable to P.F. reti-
rees. This being the legal position the rights of each
individual P.F. retiree finally crystallized on his retire-
nent whereafter no continuing obligation remained while on
the other hand, as regards Pension retirees, the obligation
continued till their death. The continuing obligation of the
State in respect of pension retirees is adversely affected
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by fall in rupee value and rising prices which, considering
the corpus already received by the P.F. retirees they would
not be so adversely affected ipso facto. It cannot, there-
fore, be said that it was the ratio decidendi in Nakara that
the State’'s obligation towards its P.F. retirees must be the
same as that towards the pension retirees An imaginary
definition of obligation to include all the Governnent
retirees in a class was 'not decided and could not form the
basis for any classification for the purpose of this case.
Nakara cannot, therefore, be an authority for this case.
Stare decisis et non guieta novere. To adhere to prece-
dent and not to unsettle things which are settled. But it
applies to litigated facts and necessarily decided ques-
tions. Apart fromArt. 141 of the Constitution of India, the
policy of courts is to stand by precedent and not to disturb
settled point. When court has once |laid down a principle of
| aw as applicable to certain state of facts, it will adhere
to that principle, and apply it to all future cases where
facts 'are substantially the sanme. A deliberate and solem
decision " of court nade after argunent on question of [|aw
fairly arising in the case, and necessary to its deterni na-
tion, is an authority, or binding precedent in the sane
court, or in other courts of equal or |ower rank in subse-
guent cases where the very point is again in controversy
unl ess there are occasions when departure is rendered neces-
sary to vindicate /plain, obvious principles of Ilaw and
renmedy continued injustice. It should be invariably applied
382
and shoul d not ordinarily be departed from where decision is
of long standing and rights have been acquired under it,
unl ess considerations of public policy demand-it. But in
Nakara it was never required to be decided “that all the
retirees formed a class and no further classification was
per m ssi bl e.

The next argunent of the petitioners is that the option
given to the P.F. enployees to switch over to the  pension
scheme with effect froma specified cut-off date is bad as
violative of Art. 14 of the Constitution for the same rea-
sons for which in Nakara the notification were read down. W
have extracted the 12th option letter. This argunent is
fallacious in view of the fact that while in case of pension
retirees who are alive the Governnent has a continuing
obligation and if one is affected by dearness the others may
also be simlarly affected. In case of P.F. retirees each
one’s rights having finally crystallized on the date of
retirement and receipt of P.F. benefits and there being no
continuing obligation thereafter they could not be treated
at par wth the living pensioners. How the corpus after
retirement of a P.F. retiree was affected or benefitted by
prices and interest rise was not kept any track of ~ by the
Railways. It appears in each of the cases of option the
specified date bore a definite nexus to the objects 'sought
to be achieved by giving of the option. Option once exer-
cised was told to have been final. Options were exercisable
vice versa. It is clarified by M. Kapil Sibal that the
specified date has been fixed in relation to the reason for
giving the option and only the enployees who retired after
the specified date and before and after the date of notifi-
cation were made eligible. This subni ssion appears to have
been substantiated by what has been stated by the successive
Pay Comm ssions. It would also appear that corresponding
concom tant benefits were also granted to the Provident Fund
hol ders. There was, therefore, no discrimnation and the
guestion of striking down or reading down clause 3.1 of the
12th Option does not arise.
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It would al so appear that nobst of the petitioners before
their filing these petitions had nore than one opportunities
to switch over to the Pension Schene which they did not
exerci se. Sone again opted for P.F. Scheme fromthe Pension
Schene.

M. Shanti Bhushan then submits that the same relief as
i s being canvassed by the petitioners herein has been upheld
by this Hon ble Court by dism ssing the SLP No. 5973/88 of
the Government in the case of Union of India v. Ghansham Das
and Ors. against the Judgnent of the Central Administrative
Tri bunal , Bonmbay. The Tribuna
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had held the same notifications as were inpugned herein to
be discrimnatory and had directed that a flesh option be
given to all P.F. retirees subject to refund of the Govern-
ment contribution to Provident Fund received by adjusting it
agai nst their pensionary rights. Simlarly, it is submtted,
in a Rajasthan case, both the single Judge and the Division
Bench have held that all the retirees would have to be given
a flesh option as the notifications giving the option only
to sone retirees are clearly discrimnatory. This view has,
it is wurged, again been upheld by this Hon ble Court by
di smssing the Special Leave Petition No. 7192/87 of the
CGovernment by order ‘dated 11.8.87

We have perused the judgnents. The Central Adm nistra-
tive Tribunal in Transferred Application No. 27/87 was
dealing with the case of the petitioners’ right to revise
options during the period from1l.4.69 to 14.7.72 as both the
petitioners retired during that period. The  tribunal ob-
served that no explanation was given to it nor could it find
any such explanation. In State of Rajasthan v. Retired
C.P. F. Hol der Association, Jodhpur, the erstwhile enployees
of erstwhile Princely State of Jodhpur who after ' becom ng
CGovernment servants opted Contributory Provident Fund wanted
to be given option to switch over to Pension Schene,  were
directed to be allowed to do so by the Rajasthan H gh Court
rel ying on Nakara which was also followed in Union of India
v. Bidhubhushan Malik, [1984] 3 SCC 95, subject matter of
which was Hi gh Court Judges’ pension and as such both are
di sti ngui shabl e on facts.

That the Pension Schene and the P.F. Schenme are struc-
turally different is also the view of the Central Pay Com
m ssions and hence ex gratia benefits have been reconmended,
whi ch may be suitably increased.

In the report of the Third Central Pay Conmmi ssion 1973,

Vol . 4 at page 49, dealing with State Railway Provident Fund
it was said:
"49. Both gazetted and non-gazetted Railway enpl oyees with a
service of not less than 15 years who are governed by the
State Railway Provident Fund Schene are at present allowed a
special contribution at the rate of 1/4th of a nonth’'s pay
for each conpleted 6 nonthly period of service but not
exceedi ng 15 months’ pay or Rs. 35,000, whichever is less. W
have been informed by the Railway Board that for such em
pl oyees the Governnent contribution and the special contri-
bution to the Provident Fund
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together constitute the retirenent benefits which in other
civil departments are given in the shape of pension and
deat h-cumretirenent gratuity. Accordi ngly, when

pensionery benefits to the other civil enployees were im
proved in 1956 and 1957, the maxi num of the special contri-
bution to the provident fund for the Railway enpl oyees was
also increased fromRs.25,000 to Rs.35,000. W have not
exam ned whet her and to what extent any further increase in
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this contribution should be nmade consequent upon the en-
hancenent of the naxi mum pension and gratuity being recom
nmended by us for pensionabl e enpl oyees. The CGovernment nay
deci de the same as they deemfit."

In the Report of the Fourth Central Pay Comm ssion, in
Chapter 9 the Comm ssion has discussed the State Railway
Provi dent Fund Schene including Contributory Provident Fund
Schene. In para 9.1 of the report, the Conmission said that
the enpl oyees who joined railways prior to Novenber 16, 1957
and did not opt for the pension schene were also covered
under the C.P.F. Scheme known as State Railways Provident
Fund Schenme (SRPF). About 50,000 enpl oyees were stated to be
covered wunder the C P.F. Schene of which the majority were
in the railways. The nunber of enployees who retired under
the CPF and SRPF schemes were 1.20 | akhs. Under the CPF
schene every enpl oyee was required to subscribe a m ni mum of
8-1/3 per cent of 'his reckonable enoluments to be credited
to the fund. The Governnent nakes a matching contribution
Both the contributions earned interest at a rate specified
by the Governnent fromtinme to tine. On retirenent, enploy-
ees governed under the scherme was paid his contribution, the
contribution made by the Government and the interest earned
on the total anount.

In para 9.3 of the Report it was stated:

"The SRPF schene in the railways was replaced by the pension
schene as applicable to other Central Governnment enpl oyees,
i n Novenber, 1957 and those enpl oyees who were in service on
April 1, 1957 and were governed by the scheme were given an
option to come under the pension schene. Wenever changes
occurred in the pension structure for the Central CGovernnent
enpl oyees an option was given to railway enployees stil
covered by the schene. Such options have been given on
el even occasions in the
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past and the [|ast such optionwas valid upto Decenber,
1985. "

Conparing the advantage and di sadvant age of the schenes the
Comm ssi on sai d:

"Whil e pension schene has been inproved, enlarged and |ib-
eralised fromtinme to tinme, there has been no sinilar im
provement in the CPF schenme, excepting through inprovenent
of rates of interest which were nodified from7 per cent” on
1974 to 9 per cent in 1983-84, to 10 per cent in 1984-85 and
to 12 per cent in 1985-86. Wile those governed by the
pension schene are entitled to receive ~dearness relief
sanctioned fromtine to tine to conpensate for increase in
the <cost of living, those under the CPF schene were not
entitled to such relief. The enpl oyees governed by the CPF
schene are also not entitled to the fanm |y pension avail able
to those governed by the pension schene. The matching gov-
ernment contribution in the case of CPF enployees - is paid
for the full period of service the restriction of 33  years
for those governed by pension schene does not apply in their
case. Those who have retired under the CPF schene have a
corpus yielding regular return. In the case of railway
enpl oyees, special contribution to PFis paid at the tine of
retirement equivalent to half a nonth’s salary for each
conpl eted year of service subject to a maxi num of 16 nonths’
salary or Rs. 60,000 whichever is |ess. The anmount of specia
contribution has been raised fromtinme to time as and when
the limt on death-cumretirenent gratuity was changed."

In para 9.5 of the Report as to ex gratia alternative it is
st at ed:

"As the pension scheme was introduced on the railways ni
1957, those who retired earlier did not have an opportunity
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to opt for pension. It was, therefore, decided to give sone
ex gratia paynment to themin consideration of the fact that
the retirement benefits were |ower than what they would have
received if they had retired under the pension schene. Since
this applied mainly to the | ow paid enpl oyees, the ex gratia
payment ranging from Rs. 15 to Rs.22.50 per nensem was
sanctioned to those drawi ng pay upto Rs.500 per nonth. They
were also given relief on a
386
graded scal e subsequently. The anount of ex gratia payment
together with the relief now ranges fromRs. 170 to Rs. 283
per mensem"
In para 9.6, the Conm ssion said that the P.F. and pension
schenes are structurally different. Accordingly alternative
ex gratia reliefs were suggested:
"W have recei ved a nunber of suggestions from individuals,
associ ations and other organisations in respect of the CPF
schene. It has been stated that the objective of both the
schenes, viz., pension schene and the CPF schene being the
sane, there should not be differences in the matter of
retirement benefits between the pensioners and the benefici-
aries of the CPF. It has been-urged that the |I|iberalisation
in the pension schene needs to be appropriately extended to
the beneficiaries under the CPF schene. Since the schenes
are structurally different, equality of benefits under the
two schenes is not feasible. W are, however, of the view
that the CPF beneficiaries who have retired on | ow scal es of
pay deserve sone neasure of relief. W according reconrend
that all the CPF beneficiaries who have retired prior to
March 31, 1985 with a basic pay upto Rs.500 per nensem nay
be given an ex gratia paynent of Rs.300 per nensem which
will be in addition to the benefits already received by them
under the CPF schene. The ex gratia paynents and the period-
ic increases already received by those who retired ' on pay
upto Rs.500 nmmy be so adjusted that the total ex gratia
amount is not |ess than Rs.300. W further recommend that ex
gratia anount of Rs.300 per nensem may be reviewed as and
when dearness relief is sanctioned to pensioners."”
"9.7. Railways have suggested grant of ex gratia paynent to
the wi dows and dependent children of deceased enployees
covered by CPF scheme at 50 per cent of the rate for _ex
gratia paynent. We agree and reconmend accordingly for those
getting pay upto Rs.500 per nensem The eligibility of w dow
and mnor children for the purposes of this relief” may  be
sane as |laid down under the pension rules."”
"9.8. In so far as the CPF beneficiaries still in service on
387
January 1, 1986 are concerned, we reconmend that they should
be deened to have cone over to the pension scheme on  that
date unless they specifically opt out to continue under the
CPF scheme. The CPF beneficiaries who decide to continue to
remain  under that schene should not be eligible on ‘retire-
ment for ex gratia payment recomended by us for the CPF
retirees. GCovernment nmay, however, extend the benefit  of
DCRG to CPF beneficiaries in other departnments on the sane
lines as in railways."
"9.9. Covernment may al so consider the feasibility of giving
an option to all other CPF retirees who are not covered
under paragraph 9.6 above to cone over to the pension scheme
with effect fromJanuary 1, 1986 subject to their refunding
to government the entire anmount of governnent contribution
inclusive of interest thereon credited to their Provident
Fund account at the tinme of their retirenent.”

We have no doubt about the above reconmendati ons receiv-
i ng due consideration by the Union of India. The 12th Option
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al ready given has to be viewed in this context.
The next question debated is that of financial inplica-

tions. It is submitted that given the fact that the budget
for the year 1990-91 for disbursement of pension is Rs.900
crores (as per page 11 of the Budget of the Railway Revenue
and Expenditure of the Central Government for 1990-91), the
additional liability which would arise by giving relief to
the Petitioners would be insignificant in conparison. Ac-
cording to the petitioners as per their affidavit dated
15.9.88, the additional liability would come to Rs. 18
crores per annumand this figure would steadily decrease as
the nunber of P.F. retirees dimnishes every year due to the
fact that this question arises only with respect to very old
retirees, and a substantial nunber of them pass away every
year.

The CGovernnent in'its affidavit dated 21.9.88 has stated
that the additional liability as far as the Railway enploy-
ees are concerned, would be Rs.50 crores a year. This is
based on the assunption that there are 79,000 surviving P.F.
retirees. Apart fromthe fact that this nunber of 79,000 was
based on- calcul ations nade in 1988, and would be greatly
reduced by this tine, the petitioners submt that the actua
nunber of survivors would only be about 38,000. Thus, the
actual burden woul d be [ ess than half. Further, even assum
ing that the figure
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of 79,000 put forth by the Governnent is correct, the aver-
age annual expenditure per retiree for pension cal cul ated by
the Government is incorrect as the calculation includes the
non-recurring arrear paynments for the year 1987-88. Taking
the correct figures of total pension outlay and total nunber
of beneficiaries the per capita pension expenditure per
annum works out to Rs.4521. Multiplying this by 79,000
(assuming the figures of the Railways to be correct) the
annual expenditure cones to Rs.35.71 crores. This conpared
to the current budget of pensions of Rs.900 crores, is quite
insignificant and can be easily awarded by this Court as was
done in Nakara, it is urged.

It is submitted in the alternative that if this’ Court
feels that a positive direction cannot be nmade to the Gov-
ernment in this regard, it is prayed that at |east an option
should no given to the respondents either to wthdraw the
benefit of switching over to pension fromevery one “or to
give it to the petitioners as well, so that the discrimna-
tion nust go.

W are not inclined to accept either of these  subm s-
sions. The P.F. retirees and pension retirees having not
bel onged to a class, there is no discrimnation. In_ the
matter of expenditure includable in the Annual Financia
Statement, this Court has to be |loath to pass any order to
give any direction, because of the division of “functions
between the three co-equal organs of the Governnent | under
the Constitution.

Lastly, the question of feasibility of converting —all
living P.F. retirees to Pension retirees was debated from
the point of view of records and adjustnents. Because of the
view we have taken in the matter, we do not consider it
necessary to express any opinion

M. CV. Francis in WP. No. 1165 of 1989 argued the
case nmore or |ess adopting the argunents of M. Shant
Bhushan. Ms. Swaran Mahajan, in WP. No. 1575 of 1986
submitted that the rule as to commuted portion of the pen-
sion reviving after 15 years should be applied to P.F.
retirees so that the corpus of Provident Fund dues received
nore than 15 years ago should be treated as conmitted por-
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tion of ©pension and be allowed to revive for adjustnents
agai nst pension. In the view we have taken in this case it
is not necessary to express any opinion on this question
389

M. RB. Datar for the respondent in WP. No. 1575 of
1986 and WP. No. 352 of 1989 nore or |less adopted the
argunents of the | earned Additional Solicitor General

In the result, all the Wit Petitions and the Specia
Leave Petition are dismssed, but the petitioners being
retirees, we make no order as to costs.
RS S’ Petitions
di sm ssed
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