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PETI TI ONER
MUNI Cl PAL CORPCRATI ON OF GREATER BOVBAY

Vs.
RESPONDENT:
BOMBAY TYRES | NTERNATI ONAL LTD. & ORS
DATE OF JUDGVENT: 27/ 03/ 1998
BENCH

K T. THOVAS S. RAJENDRA BABU

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
S. RAJENDRA BABU. J.
C. A 1179/94 & SLPS (C Nos. 15507/87. 853/88 and 14587/ 87.

In SLPs | eave granted.

In this batch of cases, the appellant is. Minicipa
Cor poration of Greater Bonbay, which has nmade provision for
Water Charges by framing appropriate Rules and Bye-Ilaws
pursuant to Section 141 and Section 169 of the ' Bonbay
Muni ci pal Corporation  Act, 1888. The scope of | these
provi si on was considered in Minicipal Corporation of G eater
Bonbay, vs., Nagpal Printing MIIls & Anr. 1988 (3) SCR, 274,
by this Court and the view of the Bonbay H gh Court that
Rule I'll (d) (i) to be invalid and beyond the rul e naking
power Corporation was upheld. It was nmde clear by this
Court in the said decision that the said provisions of the
Act would enpower the Corporation to  levy charge only in
respect of water that has in fact been supplied to  and
consuned by the consuner and it is to be levied on the basis
of neasurenent or estinmated nmeasurement. It is al so noticed
that an estinmated amount could be fixed on the basis of
sound gui delines and the power given to the Conmm ssioner to
fix a gupta has no guidelines. On the basis of this
decision, the H gh Court disposed of several matters.
Chal | engi ng the correctness of those decisions these appeal s
have been preferred before this Court contending that the
decision in Nagpal’'s case required reconsideration and the
provision of the Municipal Corporation Act considered
earlier have been relied upon to contend that the appell ant
has conpetence to frame Rule 111 (d) (i) while the
respondents have reiterated the view expressed in Nagpal’s
case. On hearing this aspect, a Bench of two | earned Judges
referred this nmatter to a |larger Bench for consideration on
the correct scope of the provisions that were considered in
Nagpal ' s case. Thus the matter is before us.

We do not think there is any good reason to reconsider
the decision in Nagpal's case. The view taken by this Court
in Nagpal’s case is a plausible on and subsequently that
Rul e having been deleted is nowreplaced by a newrule. W
respectfully follow the view expressed by this Court in
Nagpal ' s case and uphold the order made by the Hi gh Court.
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However, Shri S. K Dhol akia, |earned Senior Advocate
for the appellant submtted that at any rate this Court had
not occasion to examne the scope of the quota rule, and,
therefore tit need not have made the observations to the
followi ng effect: -

"The bye-laws nmade in 1968 here

enmpower the Conmissioner to fix a

quot a. But no gui del i ne in

i ndi cat ed. That is bad and

unwar r ant ed.

This aspect al so need not be r e- exam ned because
subsequently by the rules framed in 1994 the definition of
guota has been altered and whether this present rule answers
the objections noticed by this Court in Nagpal’'s decision
need not be exam ned as the new Rules are not in question
bef ore us.

The Hi gh court having ~allowed the petitions has
directed the refund of the anbunts wth certain rates of
interest and if those ampunts have al ready been refunded to
the parties” concerned, we do not ‘think it appropriate to
allow the appellants to recover such anmpbunts again but if,
however, such amounts - have not been refunded and are
retained by the Corporation, such anpunt shall not be
refunded. W are nmeking this order being conscious of the
fact that the rule had been struck down not on the ground
that it was inconpetent to frame such Rule but on account of
cl ear provisions not having been framed.” Further, we are not
sure in the absence of investigation as to whether the
respondents had included in their prices structure the
amounts paid to the Corporation pursuant to the denand
rai sed under the invalidated rules and whether the burden
had been passed on to the consuners, in which event it wll
be wholly inequitable to allow respondents to claim such
anmounts back from the Corporation

We, therefore, partly allow appeals to the Ilimted
extent to allowing the appellantsto remain anmbunts not
refunded to the respondents, at the sane time nmmking it
clear that they shall not recover any ampunt on the basis of
demands arising under the invalidated rules.” In  other
respects, appeal stands dism ssed. - Ordered accordingly, No
costs.

Speci al Leave Petition (C) 9620/95

The petitioner had clained for refund of anount in a
wit petition filed under Article 226 of the Constitution
The petitioner is running a mll and consunes water. In the
wit petition filed on 20th January, 1989, the petitioner
sought for refund of the anpunts in respect of the
consunmption of for the period commencing from March 1984,
ending with May 1985, Septenber, 1979, ending with January
1978. January 1976, ending with June 1987. On the basis that
wat er charges were recovered wi thout authority of law as the
Rul es relevant thereto had been nullified by the H gh Court
and upheld by this Court in Minicipal Corporation of Geater
Bonbay vs. Nagpal Printing MIls., & Anr,. SCR 1988(3) 274,
the petitioner contended that the Corporation was bound to
refund said anounts and when such a claim had been nade
before the Corporation, the sanme had been rejected on
i mperi shabl e grounds.

The | earned Single Judge who disposed of the wit
petition held that the petition does suffer from undue del ay
and consequently the claimto refund fromvice of |aches but
in spite of such laches, relief could be granted in respect
of a period prior to three years fromthe date of filing of
the petition in respect of the charges paid from January 28,
1986 onwards and directed the Corporation to compute the
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said anbunt and refund the sane. On appeal to the Division
Bench the Bonbay Hi gh Court took the view that the relief
granted by the |learned Single Judge could not be sustained.
The reasoni ng adopted by the High Court is that the rule was
struck down by the Hi gh Court 1is that the rule was struck
down by the Division Bench of the Hgh Court on 16th
Sept enber, 1987 which was subsequently upheld by this Court
on 17th March, 1988. The application for the refund had been
made on COctober 23. 29+ ad wit petition had been filed only
on January 11. 1990, |long after the last charges paid in
Decenmber, 1986. In those circunmstances, the Court was of the
view that there were | aches on the part of the petitioner in
maki ng the claim

Attacking this finding, the |earned counsel for the
petitioner relied wupon the decisions of this Court in
Sal ghah Tex Conpany Ltd. vs. Superintended of Taxes Nowgong
& Os. etc. 1988 (2) SCR 474, and Mahabir Kishore & O's, vs.
State of Madhya Pradesh 1989 (3) SCR 596, and submitted that

| evy of water charges itself being illegal, the recoveries
nmade pursuant to that provision could not be retained but
refunded in which event and principles of linmtation or

laches would not apply.” This is not a case where the
provision of the rule which enabled the levy of water
charges was struck down on the ground that it was
i ncompetent out on a ~ground that such rule had been franed
inarticulately and was not clear enough. Paynents nade by
the petitioner should be treated as having been nmade by
nm stake but once a 'declaration of | aw had been nade by the
Bonbay High Court on . 16th Septenber, 1987, it was open to
the petitioner to claim for recoveries and the same should
have been nmade within —a reasonable tine thereafter., On
ascertaining what is reasonable time for claimng refund,
the courts have often taken note of the period of limtation
prescri bed under the general Law of Limitation for filing of
suits for recovery of ampunt due to them |In the present
case also that standard adopted by the High Court is the
sanme in ascertaining whether there has been |aches on the
part of the appellant in seeking relief in due tine or/ not.
The finding clearly recorded is that [ong after the charges
had been paid and |aw had been declared by the Court, the
wit petition has been filed and, therefore, such a refund
should not be allowed. W do not think such a view taken by
the High Court calls for interference under Article 136 of
the Constitution. Hence we dismiss the petition




