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CASE NO. :
Appeal (crl.) 489 of 2006

PETI TI ONER
Jitendra Ram @ Jitu

RESPONDENT:
State of Jharkhand

DATE OF JUDGVENT: 25/04/2006

BENCH
S.B. Sinha & P.K Bal asubranmanyan

JUDGVENT:
JUDGMENT
[Arising out of S.L.P. (Crl). No. 3494 of 2005]

S.B. Sinha, J :
Leave granted.

The appel | ant herein was convicted for comm ssion of an offence
puni shabl e under Sections 302 and 201 of the Indian Penal Code (for short,
| PC') and sentenced to undergo rigorous - inprisonnent for life.

The case of the prosecution is as under

A First Information Report was |odged by the informant Lal Hare
Murari Nath Sahdeo at about 14.00 hrs. on 19.11.1985 alleging that at about
07.30 AM on the previous day i.e. 18.11.1985 Fagua Mahto, deceased,
took his five bullocks for grazing along with the cattle of other villagers, as
he was a herdsman. He brought the bullocks earlier after grazing. The
informant is said to have not found two of his bullocks in the said evening.
He enquired thereabout; whereupon Fagua Mahto infornmed himthat two
oxen were taken by Jitendra Ram @Jitu Harizan, the appellant herein for
thrashi ng paddy. He went to the house of the accused, who denied to have
taken the said two oxen. Lakhan Lohar (PW13), however, at about 07.30
P.M on the same evening informed Lal Ranvijay Nath Sahdeo (PW8), the
cousin of the first informant that the appellant herein sold the said oxen in
the market to Sahban Ansari and Hanif Ansari, who examined thensel ves
as PW18 and PW19 respectively. The appellant, however, denied the sale
of two oxen to the said persons and threatened the first infornant. Fagua
Maht o went missing. Wen the first informant visited the house of Hanif
Ansari and Sahban Ansari, he was informed that the appellant had taken
away the said two oxen and kept his cycle as a security. On suspicion that
sonet hi ng m ght have happened to Fagua Mahto, a search was nmade and the
appel | ant was brought to the school of the village. He was interrogated,
wher eupon he is said to have confessed to have nurdered Fagua Mahto and
conceal ed his dead body in a pit of 'Chamautha River Tetardaht!. 'Acting on
the basis of the said statenment of the appellant about 100 villagers are said to
have reached the place of occurrence where the dead body of the said Fagua
Maht o was al |l egedly conceal ed by the appellant. The appellant was
thereafter handed over to Mikhia Lal Gopal Nath Sahdeo, who exam ned
hinself as PW5. Before the said witness also the appellant is said to have
confessed his guilt. A First Information Report was, thereafter, |odged. He
inthe trial eventually was found guilty.

The appeal preferred by himwas al so dism ssed. He is, thus, before
us.

The sol e contention raised by M. Shekhar Prit Jha, the |earned
counsel for the appellant, is that the appellant on the date of conm ssion of
the said offence was a minor within the nmeaning of the provisions of the
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Bi har Children Act, 1982 (for short,
contend that the appellant had di sclosed his

"the Act’).

The | earned counsel woul d
age at the first opportunity,

nanel y, when the bail petition was noved before the Patna H gh Court and,
inter alia, relying on or on the basis of the said statenent he was rel eased on
bail by an order dated 09.05.1986. It was further submitted that even while

the appell ant was exam ned by the |l earned tri
the Code of Crimnal Procedure (Cr.P.C.) his
The High Court also in its inpugned judgnent
made to the effect that having regard to the
years by the trial court on 17.12.1998 while
exam ned under Section 313 Cr.P.C. he was a |
conmi ssion of the offence i.e. 18.11.1985.
not been gone into by the H gh Court.

According to the |l earned counsel if once it

The sai d question has,

al judge under Section 313 of
age was estinmated as 28 years.
noti ced the subm ssions

said estimte of age being 28
the appell ant was being
uvenil e as on the date of
however,

s found that the appell ant

was a juvenile within the neaning of Section 2(h) of the Juvenile Justice
Act, 1986 or a child under the provisions of the Act, he was entitled to the
protection thereunder and in that view of the matter, he could have al so been
sent to the Juvenile Hone in terns of Section 9, or Special Honme in terns of
Section 10, or Observation Horme in terns of Section 11 of the Act and in

any event could not have been sentenced to inprisonnent for life.

Furthernore, it was the Juvenile Court al one, which was competent to

pass an order against himand in that view of the matter the entire judgnent
of conviction and sentence passed agai nst the appellant would be vitiated in
| aw.

It was furthernore submitted that the estinate of age by the court is
final and binding and in that viewof the nmatter, the appellant could not have
been sentenced to undergo inprisonment for life.

When the of fence was conmitted, since the Juvenile Justice Act, 1986

had not cone into force, the provisions thereof would have no application

the Bi har Children Act, 1982 was, however, applicable in this case. 1In termns
of the provisions of the said Act, a child neans a boy who has not attained
the age of 16 years.

The Children’s Court was to be constituted under Section 5 of the Act,

but it is not in dispute that such court had not been 'constituted at the rel evant
time. The provisions of Juvenile Justice (Care and Protection of Children)
Act, 2000, it appears, have been given effect to in the State of Jharkhand

only in or about July 2005. Before the trial court, the appellant did not raise
any plea that he was a juvenile. It is true that such a plea was raised while
novi ng an application for bail for the first tine; but froma perusal of the
order passed by the Patna H gh Court dated 06.05.1986, it woul d appear t hat

the ground that the appellant was a child itself was not the only one on

whi ch the order granting bail to the appellant was passed. The said order

dat ed 06. 05. 1986 reads as under

"Heard | ear ned counse
and the State.

for the petitioner

It has been submitted that there is no

evi dence except the extra judicial confession nade

by the petitioner and that the petitioner had pointed
out the place fromwhere the dead body was
recover ed.

It is further submitted that the petitioner is
bel ow 16 years of age.

In the circunstances, the petitioner is

directed to be enlarged on bail on furnishing bai
bond of Rs.8,000/- with two sureties of the |ike
anount each to the satisfaction of Sri D.D. CGuru,
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Judi ci al Magistrate, Lohardaga, in Bhandra P.S.
Case No.33/85 (G R 294/85)".

The appel | ant was exam ned under Section 313 C. P.C where his age

was estimated to be 28 years. The said estimted age was recorded by the
trial court again on 09.04.1999 being 28 years. |In the judgnent of the tria
court again the aforenenti oned age was nenti oned.

I n absence of any plea having been taken by the appellant, it is not
di sputed, that the court at no stage had gone into the question as regard the
age of the appellant.

Sub-section (1) of Section 32 of the Act provides for presunption and
determination of age inthe following terms :

"32. Presunption and determ nation of age.- (1)
VWere it appears to a conpetent authority that a
person brought before it under any of the

provi sions of this Act (otherw se than for the
pur pose of giving evidence) is a child, the
conpetent authority shall make due inquiry as to
the age of that person and for that purpose shal
take such evidence as may be necessary and shal
record a finding whether the person is a child or
not stating his age as nearly as may be."

The statute, therefore, has inposed a duty upon the competent

authority to make an enquiry as to the age of that person who appears to be a
child to him No such enquiry was, however, made presunably because no

such plea was raised. At that tinme, it also mght not have occurred to the
court that the Appellant was a child.~ Section 33 of the Act |ays down the
circunst ances which are required to be taken into consideration in making

an order under Section 32 of the said Act. |In the year 1999, evidently the
trial court did not consider the question of estimating his age in terns of the
provi si ons of the Act.

The | earned counsel for the appellant has not nmade any subm ssion on

nerit of the matter. W have, however, gone through the judgments of the

| earned trial judge as also the H gh Court and we do not find any infirmty
t herein.

The provisions of a beneficial legislation should ordinarily be given

effect to. However, we may notice that the appellant is literate. Presunably
he attended sonme school. However, no certificate of his date of birth or any
ot her proof as regard his date of birth is available on records. /'No ot her
material apart fromthe estimate of the court has been brought to our notice.
In the absence of any material on record, we cannot arrive at a definite
conclusion that the appellant as on the date of conmi ssion of the offence

was a child within the meaning of the said Act.

In Krishna Bhagwan v. The State of Bihar [(1989) PLJR '507], NP
Singh, J., (as His Lordship then was), speaking for a Full Bench of the Patna
Hi gh Court, opined

"\ 005Section 32 vests power in the Juvenile Court to
make due enquiry in respect of the age of the
accused on the date of the comm ssion of the

of fence and for that purpose such Court has to take
evi dence as nay be necessary and to record a

findi ng whet her the accused in question was a
juvenile. It need not be pointed out that it is not
possible for this Court to deternmine the age of an
accused on the date of the comm ssion of the
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of fence because that has to be determ ned on the
basis of the evidence to be adduced and ot her
materials in support thereof being produced. This
determi nati on should not be based nerely on

witten opinion of the doctors produced before this
Court. Prosecution has right to cross-examn ne

such nmedi cal or forensic experts who have given
their opinion about the age of the accused in order
to denonstrate that the accused was not a juvenile
on the date of the conmission of the offence. This
i s necessary because by the tinme the plea is taken
before the appellate court in alnost all the cases
t he accused concerned must have ceased to be a
juvenile due to | apse of tinme making it nore
difficult for the appellate court as well as the
Juvenile Court to determne as to what was his age
at the tinme of the comm ssion of the offence. In
ny view, in such a situation, the Courts including
Juveni |l e Court shoul'd get the accused held guilty
of serious of fences, exam ned by a Medical Board
and shoul d determine the age of such accused on
basis of the materials on the record including the
opi ni on of the Medical Board. Once the

| egi sl ature has enacted a | aw to extend specia
treatnment in respect of trial and conviction to
juveniles, the Court 'should be jeal ous while

admini stering such | aw so that the delinquent
juveniles derive full benefit of the provisions of
such Act but, at the same time, it is the duty of the
Courts that the benefit of the provisions nmeant for
juveniles are not derived by unscrupul ous persons,
who have been convicted and sentenced to

i mprisonnent for having committed heinous and
serious offences, by getting thensel ves declared as
children or juveniles on the basis of procured
certificates. According to me, if the plea that the
accused was a child or juvenile on the date of the
comm ssion of the offence is taken for the first
time in this Court, then this Court shoul d proceed
with the hearing of the appeal, as required by
section 26 of the Juvenile Act and should record a
finding in respect of the charge which has been

| evel | ed agai nst such an accused. |f such an
accused is acquitted, there is no question of
hol di ng any enquiry in respect of the accused

being a child on the relevant date but, if the findin
of the guilt recorded by the Court belowis
affirmed and this Court on the basis of materials
on record is prinma facie satisfied that the accused
may be a child/juvenile within the nmeaning of the
rel evant Act on the date of the commi ssion of the
of fence, it should call for a finding fromthe
Children’s Court/Juvenile's Court in accordance
with section 32 of the Act. |If the finding so
received is accepted by this Court, then this Court
in terms of section 26 of the Juvenile Act should
pass an order directing the Juvenile Court to pass
orders in accordance with sections 21 and 22 of the
Act . "

W with respect agree to the said approach

The said decision has been noticed by this Court in
v. State of West Bengal [(1984) Supp. SCC 228].

g

CGopi nat h Ghosh
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We nay, however, notice that in Randeo Chauhan alias Raj Nath v.

State of Assam [(2001) 5 SCC 714], as regards applicability of the provision
of Section 35 of the Indian Evidence Act, 1872 vis-‘-vis a school register, it
was stated

"It is not disputed that the register of adm ssion
of students relied upon by the defence is not

mai nt ai ned under any statutory requirenment. The

aut hor of the register has also not been exam ned.
The register is not paged (sic) at all. Colum 12 of
the register deals with "age at the tinme of

adm ssion”. Entries 1 to 45 nention the age of the
students in terns of years, nonths and days. Entry
1 is dated 25-1-1988 whereas Entry 45 is dated 31-
3-1989. Thereafter except for Entry 45, the page is
totally blank and fresh entries are made w. e.f. 5-1-
1990, apparently by one person up to Entry 32. Al
entries are dated 5-1-1990. The other entries nmade
on various dates appear to have been rmade by one
person though in different inks. Entries for the
years 1990 are up to Entry 64 whereafter entries of
1991 are made agai n apparently by the same

person. Entry 36 rel ates to Rajnath Chauhan, son

of Firato Chauhan. I'n all the entries except Entry
32, after 5-1-1990/in colum 12 instead of age

sone date is mentioned which, according to the
defence is the date of birth of the student
concerned. In Entry 32 the age of the student
concerned has been recorded. In colum 12 again
inthe entries with effect from9-1-1992, the age of
the students are nentioned and not their dates of
birth. The manner in which the register has been

mai nt ai ned does not inspire confidence of the

Court to put any reliance on it. Learned defence
counsel has also not referred to any provision of

| aw for accepting its authenticity in terns of
Section 35 of the Evidence Act. The entries nade

in such a register cannot be taken as a proof of age
of the accused for any purpose."

We are, however, not oblivious of the decision of this Court in Bhola
Bhagat v. State of Bihar [(1997) 8 SCC 720], wherein an obligation has been
cast on the court that where such a plea is raised having regard to the
beneficial nature of the socially-oriented legislation, the sane should be
exam ned with great care. W are, however, of the opinion that the sane
woul d not mean that a person who is not entitled to the benefit of the said
Act would be dealt with leniently only because such a plea is raised. Each
pl ea nust be judged on its own nerit. Each case has to be considered on
the basis of the materials brought on records.

The af orenenti oned deci si ons have been noticed by this Court in

Zakarius Lakra and Ochers v. Union of India and Another [(2005) 3 SCC

161], wherein a Bench of this Court while entertaining an application under
Article 32 of the Constitution of India opined that although the same was not
mai nt ai nabl e, having regard to the decision of this Court in Rupa Ashok

Hurra v. Ashok Hurra [(2002) 4 SCC 388], the review petition should be

allowed to be converted into a curative petition. [See also Raj Singh v. State
of Haryana \ 026 (2000) 6 SCC 759].

We, therefore, are of the opinion that the determ nation of the age of
the appellant as on the date of the conmission of the offence should be done
afresh by the | earned Sessions Judge.
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For the reasons aforenentioned, this appeal is allowed and the matter
is remtted to the | earned Sessions Judge with a direction to consider the
matter as regard the age of the appellant as on the date of comn ssion of the
offence and in the event, he is found to be a child and/or juvenile within the
meani ng of the Act and the Juvenile Justice Act to deal with the accused
accordingly. |If he is found not to have been a child as on the date of the
conmi ssion of the offence, the present conviction will stand.




