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ACT:
I ncome Tax ~Act, 1922, s. 2(4)--Wen can a single and
i sol ated sale be a business transaction within the neaning
of --Onus probandi on the Taxation Departnent--Initia
purchase with intention of advantageous sal e--Earning profit
on delivery of goods not necessary.
HEADNOTE:

In 1946, the appellant ~ordered cenent. manufacturing
machi nery froma in Denmark, for-its factory in Dandot, but
long before the machinery was due, the Country was parti-
tioned and Dandot went to Pakistan. Instead of cancelling
his order, the appellant inported the nmachinery. It was
found that the appellant did so with the intention of sell-
ing it at a profit, to the Orissa State. ~ At the tine of the
sal e, the appellant charged only the invoice price initially
paid by it, but later, obtained a profit.” The Income Tax
Oficer treated the profit as incone earned pursuant-to an
adventure in the nature of trade, and taxed it as such. The
appel l ant’ s appeal s were rejected by the Appellate Taxation
Authorities. The matter was then referred to the Hi gh Court
u/'s. 66 (1) of the income Tax Act, but was di snissed.

The appel | ant contended that making a profit was not its
intention at the tinme of sale, and that being a single and
isolated transaction of purchase and sale, it/'was not an
adventure in the nature of trade within the neaning of s.
2(4) of the Act, and that the onus of proving anything to
the contrary, |ay upon the Departnent.

Di sm ssing the appeal, the Court--

HELD: (i) It is well settled that even a single .and
isolated transaction can be held to be capable of failing
within the definition of "business" if it bears clear indi-
cia of trade. The fact that the transaction is not in the
way of business of the assessee does not in any way alter
the character of the transaction.

[ 556H, - - 557A]

Nar ai n Swadeshi Weaving MIls v. Comm ssioner of Excess
Profits Tax (251° |I.T.R- 765), G Venkataswam Naidu .& Co.
v. The Commi ssioner of Inconme Tax [1959] Supp. (1) S.CR
646, Sarol Kumar Mazundar v. The Conmi ssioner of |nconme Tax,
West Bengal, Calcutta [1959] Supp. (2) S.C.R 846 foll owed.
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(2) It is a correct proposition of lawthat as it was a
single and isolated transaction of purchase and sale, the
onus of proving that it was a transaction in the nature of
trade lay on the departnment- [560 D E]

(3) The appellant had the domi nant intention of selling
the Dandot machinery to its own advantage, and acted wth
the set purpose of taking an advantage of its position as
the owner of the inported machinery- Even if the appellant
had not earned any profit whatsoever at the tine of the sale
or very soon thereafter, the transaction, in the facts and
circunmstances of this case, woul d nonethel ess have been an
adventure in the "nature of trade", and a business transac-
tion wthin the neaning of Section 2(4) of the Act. [560H,
561B, 562A- B]

Nar ai n Swadeshi Weaving MIIls v. Conm ssioner of Excess
Profits Tax  (Supra). and G Venkataswam Naidu & Co. V.
The Conmi ssi oner of |ncone Tax (Supra) foll owed.

Ki shan prasad & Co. Ltd. v. Comm ssioner of Income Tax,
Punjab (27, 1.T.R 49). Saroj Kumar Mazundar v. The Comm s-
sioner of I ncone Tax. West Bengal, Calcutta (Supra). jank
Ram Bahadur Ram v. Conmi ssioner of Incone Tax., Cal cutta
[1965] 3 S C.R 604. and Ajax products Ltd. v. Comm ssi oner
of InconeTax, Madras (43 |.T.R 297) distinguished.
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JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1437 of 1971
(Appeal by Special Leave fromthe Judgnent and order
dat ed 28-4-1970 of the Del hi Hi gh Court in Incone Tax Refer-
ence No. 50/ 65)
V.S. Desai, Ms, Leila Seth and Parveen Kumar for the
Appel | ant t.
S.T. Desai & MN. Shroff, for the Respondent.
The Judgnent of the Court was delivered by
SHI NGHAL, J.--This appeal by special leave is directed
agai nst the judgnment of the Del hi H gh Court dated April 28,
1970 in a reference made by the I ncone-tax Appellate Tribu-
nal (Del hi Bench A) wunder section (36(1) of the Incone-tax
Act, 1922, hereinafter referred to as the Act. in respect of
the follow ng question, --
"Whet her on the facts and circunstances of the case
the sum of Rs. 7 |lakhs received from Ms Oissa
Cenent Ltd. was pursuant-to an adventure in -the
nature of trade and as such tanable wunder the
I ndi an | ncone-tax Act, 1922 ?"
The High Court has answered the question in the affirmtive.
We shall refer to the facts giving' rise to the
controversy in sone detail when we state themin a
chronol ogi cal order. It may be nmentioned, nean-
while, that the Dalma Cenment Ltd., hereinafter
called the appellant, owned certain cenment facto-
ries and it placed an order for the supply of four
conplete wunits of cenment manufacturing mnachinery
with Ms F.L. Smdth and Co., Copenhagen, on
February 7, 1946. to increase the production in
the following factories,--
1. Shanti nagar,
2. Dandot,
3. Dal m anagar,
4. Dal m apuram
Since the factory in Dandot fell within the territory of
Paki stan on constitution with effect from August 15, 1947,
the appellant transferred the machi nery which was neant for
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the Dandot factory (hereinafter referred as the Dandot
machi nery), to a new conpany known as Orissa Cenent Ltd
some time in 1950-51, and charged only the invoice price
which it had paid to Ms F.L. Smdth and Co. The appel | ant
thereafter asked for a higher price and after sone negotia-
tions the Orissa Cenent Ltd. agreed on Decenber 4, 1951, to
pay a further sumof Rs. 7 lakhs, in lieu of which 70,000
fully paid up ordinary shares of Rs. 10/- each. were given
to the appellant in that conpany. The Incone-tax Oficer
treated that amount as incone earned by the appellant pursu-
ant to an adventure in the nature of trade in 1952-53 as-
sessnent year, and taxed it as such. On appeal, the
Assi st ant

4--1234SCl/ 76
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Appel | ate Conmi ssioner also held in his order dated Septem
ber 16, 1958 that the transfer of the Dandot machinery was
an adventure in the nature of trade and the payment of Rs. 7
| akhs was a revenue receipt which was rightly taxed by the
I'ncome-tax O ficer. The matter went up in appeal to the
I'ncome-tax Appellate Tribunal (Del hi Bench) which remanded
the case to the Incone-tax Officer by its order dated Sep-
tember 13, 1960, for report on certain specific points. On
receipt of  the lncone-tax Officer’s report, the Tribuna
held that / the transaction in question was "certainly an
adventure in the nature of trade" and disnissed the appeal
It however drew up a statenent of the case, and that is how
the aforesaid question of lawwas referred to the H gh Court
under section 66(1) of the Act. The Hi gh Court held that
by the time the appel lant” pl aced the despatch order with Ms

Smidth & Co., "its intention was to purchase it with an idea
to resell” and that the fact that it - was a single and i so-
|ated transaction did not nmaterially affect the case. In

reachi ng that conclusion the Hi gh Court took the subsequent
devel opnents into consideration, and rejected the contention
that the machinery was purchased by way of an "investnent™
The present appeal has been filed against that judgnent of
the H gh Court dated April 28, 1970.

Under section 10 of the Act, income-tax is payable by ,m
assessee under the head "Profits and gains of business,
profession or vocation", inter alia, in respect of ‘the
profits and gains of any "business" carried on-by him and
the controversy in this case is whether the receipt of the
additional sumof Rs. 7 |akhs, over and above the cost of
the Bandot nachinery, could be said toarise out of —any
"busi ness" of the appellant. The term "business" has  been
defined as follows in clause (4) of section 2 of the Act, -

"(4) "business" includes any trade, comrerce, @ or
manuf acureor any adventure or concern in the nature
of trade, comrerce or nanufacture."

The question in this case is whether the transaction was
an "adveuture" in the "nature of trade" within the neaning
of the definition ? Some decisions have been ' rendered by
this Court on the point, and our attention has been “invited
to the decisions in Narain Swadeshi Waving MIls v. Comm s-
sioner of Excess Profits Tax, (1) Kishan Prasad and Co. Ltd.
v. Conmi ssioner of Incone-tax Punjab, (") G Venkattaswani
Nai du & Co. v. The Conmi ssioner of I ncome-tax, (3) Soroj
Kumar Mazurndar v. The Conm ssioner of Income-tax West
Bengal Calcutta, (4) and Janki Ram Bahadur Ram v.
Conmi ssi oner of Incone-tax, Calcutta(5). Even so, on gener-
al principle can, for obvious reasons, be laid down to
cover. all cases of this kind because of their varied na-
ture, so that each case has to be decided on the basis of
its own facts and circunstances. It is however well settled
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that even a single and isolated transaction can be held to
be capable of falling within the definition if it bears
clear indicia of trade (vide Natgin

(1) 26 I.T.R 765. (2) 27 1.T.R 49.

(3) [21959] Supp. (1) S.C R . 646. (4) (1959) Supp..
(2) S.C.R 846.

(5) [1965] 3 S.C. R 604.
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Swadeshi Weaving MIls v. Conmi ssioner of Excess Profits, G
Venkat aswani Naidu & Co. v. The Commi ssioner of |ncone-tax,
and Sarol Kumar Mazundar v. The Conmm ssioner of |ncone-tax,
West Bengal, Calcutta (supra)). It is equally well settled
that the fact that the transaction is not in the way or
busi ness of the assessee does not in any way alter the
character of the transaction (vide G Venkataswatni Naidu &
Co. v. The Commissioner of Income-tax, and Saroj Kunar
Mazunmdar v. The Commissioner of |InCome-tax, West Bengal
Calcutta  (supra). It would not therefore help the appel-
lant’s case nerely to urge either of these points for the
answer to the question w | depend on a consideration of al
the facts and circunstances.

The question under consideration is essentially a nmnixed
guestion of fact and law. It will therefore be desirable,
in the first instance, to re-state the relevant facts in a
chronol ogi cal order

As has /been stated, the appellant owned sonme cenent
factories ' in various parts of India including the one in
Dandot. It placed an order with Ms. Smdth & Co., Copenha-
gen, for the supply of four conplete units of nmachinery for
the manuf acture of cenent, to increase the production of its
factory at Dandot and three other factories. A firm order
for all the four units was placed on February 7, 1946. It
was confirnmed by Ms. F.L. Smdth & Conpany on August 6,
1947 and the appellant was inforned that the supply of the
Dandot machi nery woul d be nmade in various nonths from Febru-
ary 1948 to Cctober 1948. India was partitioned, and Paki-
stan canme into existence on August 15, 1947, Dandot fell in
the territory of Pakistan. The appellant, which ~was an
I ndi an Conpany, did not however cancel the order in respect
of the Dandot machinery. On the other hand, a Director of
the appellant informed the Orissa Government in his letter
dat ed Novenber 25, 1947 that it had “got a cenment plant for
which it had placed order a couple of years back", of which
early delivery was expected, and that it would be willing to
put it in Olissa on "suitable terns." The appellant’s
General Manager hel d di scussions with the Orissa CGovernnent
on January 8, 1948 for the setting up of a cement factory in
Oi ssa. It was recorded in the note of the proceedings | of
that neeting that the appellant had ordered ~machinery for
replacing its cenment plant, the said nmachinery was expected
to be shipped at an early date and parts of it would start
arriving in Mrch 1949. It was further stated that the
conpl ete supply of the plant was estinmated to take about six
nmonths, and if the negotiations were fruitful the first ot
of cement woul d be produced by the begi nning of 1950. The
appellant’s representative insisted that a final decision
m ght be taken at an early date so that the nachinery which
had to be chipped from abroad coul d be diverted, depending
upon the decision, to the Calcutta or Bonbay port. The
appel l ant thereafter wote a letter to Ms. F.L. Smdth and
Co. (Bonbay) Ltd. on Septenmber 9, 1948 directing that the
pl ant neant for the Dandot works mght be diverted to Ois-
sa. It was specially stated in the letter as follows,--

"There are certain equiprments in the specifications
of the plants for extension No. 3 and 4, which were
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peculiar to the layout and design for the extension at
Dandot and Shanti
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nagar and they wll not nowfit in exactly in the sane
manner in our proposed new factories. As such, it is essen-
tial that the whole specifications are carefully scrutinised
and manufacture of the itens which are peculiar to the |ay
out of Dandot and Shantinagar Wrks only should be kept in
abeyance in order to suit the local conditions."

The plants were expected to arrive from March 1949 onwards,
but this would not have been possible wthout an inport
l'icence. The appel | ant obtained the |icence fromthe Gov-
ernnent of Indiaand intimted to Ms. F.L. Snmdth and Co.
inits letter dated August 2, 1948 that it had been permt-
ted to inport in the Indian Dominion the two plants meant
for Dandot and Shantinagar. The suppliers were accordingly
requested ‘to intimte the dates upto which extension was
required” for the inport of the machinery. A formal agree-
nent was nade between the appellant and the Orissa Govern-
ment. on Decenber 23, 1948. The Dandot nachinery arrived in
due course. It was delivered by the appellant to Oissa
Cenment Ltd. and its-actual cost was debited to it. Quite
some time thereafter, on April 7, 1970, a Director of the
appellant wote a letter to the Industries Mnister of the
Orissa Governnent that the machinery supplied to the orissa
Cenent Ltd. 'should be reval ued and the appellant allowed a
hi gher price than the invoice price due to arise in the
cost of the cenment .plant at the tine of supply as conpared
with the price at the tine when it was originally ordered by
the appell ant. The name of one F.B. Mgensen was suggested
for the revaluation of the machinery. This was agreed to by
the State Governnent on June 4, 1950. Mogensen reported
that the Oissa Cenent Ltd, had benefited to the extent of
almpst Rs. 21 lakhs in the bargain. The Orissa Covernment
passed a resolution dated Decenber 4, 1951 allowing a fur-
ther sum of Rs. 7 lakhs to the appellant and, in lieu of
cash paynent, allotted 70,000 fully paid up ordinary shares
of Rs. 10/- each of the Orissa Cenent Ltd. to the appellant.
The above facts clearly establish that, --

(i) Even though the appellant initially  placed
an order on February 7, 1948 for the purchase  of
the Dandot Machinery for inproving the production
in the Dandot factory, and the supply was™ not to
conmence until February. 1948, it did not nmake any
effort to cancel that order even after Dandot was
included in the territory of Pakistan with effect
from August 15, 1947.

(ii) On the other hand, in pursuance of an
enquiry by the Governnent of Oissa / whether the
appellant would be interested in putting up a
cenent plant in the State, one of the appellant’s
Directors informed the State Governnent on Novenber
25, 1947 that it had got a cenent plant for / which
it had placed an Order a couple of years ago ~and
that it could be put upin Oissa on suitable
terns. The appellant’s General Manager in fact net
the State Governnment authorities in January, 1948
where it was reiterated
559
that the machinery ordered by the appellant was
expected to start arriving in March 1949 and could
be diverted to Calcutta and that if the appellant’s
negotiations wth the State Government were suc-
cessful, the first lot of cenent could be supplied
by the begi nning of 1950.
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(iii) The negotiations with the Orissa Govern-
nment proved successful and the appellant wote a
letter to Ms. F.L. Smdth and Co. on August 2,
1948 infornming it that it had obtained the perms-
sion of the GCovernment of India to import the
Dandot machinery in India. The appellant also
i nforned the suppliers on Septenber 9, 1948 that it
should divert the Dandot machinery to Oissa and
supply the sanme according to the revised specifica-
tions to suit the | ocal conditions.

(iv) A formal agreement was executed by the
appel l ant and the Oissa Governnment on Decenber 23,
1948 for the setting up of a cenment factory in
Oissa.

(v) The Dandot machinery arrived and was sup-
plied by the appellant to the Oissa factory
agai nst-cost price, which was debited to the Orissa
Cement Conpany.

It would thus appear that, |ong before the Dandot nmchinery
was~ due,” the appellant knew that it could not be wused in
Dandot - It has been found that after the partition of the
country the appell ant could have cancelled the order for the
i mport of the machinery but it did not do so and decided to
inmport it with aviewto supplying it to Orissa on suitable
terns. It/ therefore resold it tothe Oissa factory in
accordance wi'th the terns and conditions of its negotiations
with the  State Government. ~The intention of resale was
therefore ‘there alnost fromthe beginning, and was really
the dom nant intention in inporting the machinery after the
partition of the country. It is also quite clear that the
appel l ant was not inclined to nake it a gratuitous sale, but
agreed to it only when it was able to secure a suitable
agreenment with the State Governnent for the setting up of a

factory in Oissa. It wasin fact. the appellant’s own case
that the price of the Dandot nmachi nery had gone up substan-
tially. Even so, the appellant did not care to utilise it

for any of its own plants, but sold it to Orissa Cenent Ltd.
The appellant therefore did not only have /the dom nant
intention of selling the Dandot nachinery to its own  advan-
tage but, in doing so, it acted with the set purpose of
taking an advantage of its position as the owner of the
i mported machi nery of which the price had on the appellant’s
own show ng, gone up nuch higher. It was therefore a rea
transaction by way of an adventure in the nature of trade
and was as such a business transaction wi'thin the nmeaning of
section 2(4)of the Act. It does not matter if the appel-
lant did not earn a profit immediately on delivering the
machi nery, and sold it without any profit in the first
i nstance, for there can be no denying the fact that even if
the appellant had not earned any profit whatsoever at the
time of the sale or even thereafter, the transaction in the
facts and circunstances of the case, would nonetheless have
been adventure in the

560

"nature of trade" and no other.) W are fortified in this
view by the decisions in Narain Swadeshi Waving MIlls v.
Conmi ssi oner Excess Profits Tax (supra) and G Venkat aswam
Nai du and Co. v. The Conm ssioner of |ncome-tax (supra).

It is true that the question of asking for payment in
excess of the cost price was raised by the appellant some
time later, but its subsequent course of conduct in bringing
about a substantial profit is a clear pointer to the rea
intention behind the sale. It was for that reason that the
appellant’s Director addressed a letter to the Mnister of
Inustries of the Orissa Government on April 7, 1950 stating
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that the Dandot nachinery shoul d be reval ued and the appel -
lant allowed a higher price due to the rise inits price at
the time of the supply. The entire correspondence in that
respect has not been placed on record by the appellant, but
it appears that the appellant was able to secure a further
sum of Rs. 7 |akhs, under an agreement dated Decenber 4,
1951 in lieu of which it was able to secure 70,000 fully
paid up shares of Rs. 10/-. The appellant succeeded in
doing so nmerely because it was able to substantiate its
claim for a higher price, or profit, on the- sole ground
that it was entitled to it because of the increase in the
price at the time of the sale. There is therefore nothing
wong in the view which has prevailed with the High Court
that it was an adventure in the nature of trade.

It has been-argued by M. V.S. Desai, for the appellant
that as it was a single and isolated transaction of purchase
and sale,, the onus of proving that it was a transaction in
the nature of trade llay on the departnent. This is a
correct proposition of |law and, .as would appear from what
has~ been stated above, we have exam ned the controversy on
the assunption that the burden of proving that the transac-
tion was an adventure in the nature of trade lay on the
departrment. The ancillary argunment of M. V.S. Desai that a
guestion like the present has to be exam ned with reference
to the indicia or characteristics of the trade, is also
quite correct, but counsel has not been able to contend, in
the face of the facts and circunstances nmentioned above,
whi ch indicia or characteristics could be said to be I acking
to take it out of the category of an adventure in the nature
of trade.

Al that M. V.S Desai has pointed out is that there
was no intention to nmake a profit when the Dandot nmmchinery
was sold to the Oissa Cenent Ltd., and it has been urged
that would be sufficient to take it out of the category of
an adventure in the nature of trade. Reference in this
connection has been nade to the decisions in Kishan Prasad &
Co. Ltd. v. Conmi ssioner ‘of Incone-tax, Punjab (supra), G
Venkat aswam Nai du and Co. v. The Comm ssioner of |ncome-tax
(supra), Saroj Kumar Mazurndar v. The Conmi ssioner of In-
cone-tax, West Bengal, Calcutta (supra), and Ajax Products
Ltd. wv. Conmi ssi oner of |ncone-tax, Madras(1l). We have
gi ven our reasons for the contrary view that the transaction
would be an adventure in the nature of trade even if the
guestion of profit was |left out of consideration, and that
the appellant in fact acted with the set purpose of resell-

ing the
(1) 43 1.T.R 297
561

Dandot machinery to its advantage and not by way of a favour
or a gratuitous act. W have al so shown how the appell ant
ultimately clai med and succeeded in securing a higher price
nerely on the ground that there was an appreciable increase
in the price after the purchase of the Dandot machi nery.
Lastly, it has been argued by M. V.S. Desai that /in
purchasing the nmachinery the appellant nade a capital  in-
vestnment so that it was nerely a capital asset. This argu-
ment is also futile for, as has been shown, the appell ant
made the purchase with the doninant intention of reselling
the machinery to advantage and made the resale only when it
was able to enter into an agreenment with the Oissa Govern-
nment |lot the setting of a cement factory in that state on
terns and conditions which were suitable fromits point of
view. It may also be stated that even in its own profit and
| oss account and bal ance sheet, the appellant treated the
sale price as a revenue receipt and not as a capital invest-
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nment . It was therefore an after thought to Claimthat the
initial purchase was by way of an investnent and was a
capital asset.

The facts of Kishan Prasad and Co. Ltd. v. The Conmi s-
sioner of Income-tax, Punjab (supra), Saroj Kumar Mazundar

v. The Conm ssioner of |Incone-tax, West Bengal, Calcutta
(supra) and Janki Ram Bahadur Ram v. Conmi ssioner of
I ncome-tax, Calcutta (supra) referred to by M. V.S, Desa
were different. |In the case of Kishan Prasad and Co. Ltd.
(supra) there was agreenent to give the nanagi ng agency to
the assessee on the erection of the mll because it had
subscribed to shares worth Rs. 2 lakhs. The mll was not
erected and the assessees sold the shares. There was there-
fore justification for holding that the purchase of the

shares was an investnent to acquire the managi ng agency and
was not an adventure in the nature of trade. In Saroj Kumar
Mazundar’' s~ case (supra) there was a single transaction of
sale of rights for the purchase of |and neasuring 3/4 acres
by the assessee who was an Engi neer by profession. H s
construction activities declined and that was why he sold
hi-s rights in the land for Rs. 74,000 odd in excess of
the ampunt paid by him The Inconetax departnent however
failed to prove that the assessees domnant intention was
to enbark on aventure in the nature of trade as distin-
gui shed fromcapital investnment. That was also therefore a

different case. In the case of ‘Janki Ram Bahadur Ram
(supra) the assessee was a dealer in iron scrap and hard-
war e. He ‘agreed to purchase all rights of a company in a

jute pressing factory, but sold it at a profit. It was held
that as the property purchased by the assessee was not such
that an inference that a venture in the nature of trade nust
have been intended could be raised, the profit was not
liable to tax. It was held that a person purchasing a jute
press mght intend to start his~ own business or he night
let it out on favourable terms. The property was in fact
et out by the earlier owner before the date of sate. That
was also therefore quite/a different case and cannot avai
the appellant. In the renaining case of Ajax Products Ltd
(supra) it was held that on the facts the assessee conpany
havi ng acquired the sick mll to open-new line of business,
the purchase was, really in the nature of -an investnent -and
the purchase and sale did not ampbunt to an adventure in the
nature of trade. That was therefore also quite a different
case.
562

It would thus appear that in spite of the fact that the
appel l ant withheld sonme of the correspondence bearing /on
the controversy, the Department has succeeded in proving
that the transaction of sale in question was an adventure
in the nature of trade and fail within the definition @of

"business" in clause (4) of section 2 of the Act. The Hi gh
Court has rightly answered the question in the affirnmative,
and as we find no nerit in this appeal, it is dismssed with
costs.

MR Appeal di sm ssed.
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