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The seekers of justice many a time has to take a | oan
circuitous routes, ‘both on account of hierarchy of Courts
and the procedural law. . Such persons are and can be dragged
till the last |ladder of the said hierarchy for receiving
justice but even here he only breaths earness of receiving
the fruits of that justice for which he has been aspiring to
receive. To reach this stage is in-itself an achi evenent and
satisfaction as the, by then has passed through a' |ong
arduous journey of the procedural ~law with wmy  hurdles
replica of nmountain attain with ridges and furrows. Wen he
is ready to take the bite of that fruit, he has to pass
through the sanme terrain of the procedural Jlaw in the
execution proceedings the norose is wit large on his face.
VWhat | ooked inevitable to himto receive it at his hands
di stance is deluded back into the horizon. The creation of
hi erarchy of Courts was for a reasonable objective for
confering greater satisfaction to the parties that errors,
if any, by any of the lower Courts under the scruitiny of a
hi gher Court be rectified and |ong procedural lTaws also with
good intention to exclude and filter out all unwanted who
may be the cause of obstruction to such seekers in._ his
journey to justice. But this obviously is one of the causes
of delay in justice. O course, under this pattern the party
wongfully gaining within permssible linits also stretches
and litigation an nuch as possible. Thus, this has been the
cause of anxiety and concern of various authorities,
Legislators and Courts. How to elimnate such a long
consum ng justice? W nust confess that we have still to go
l ong way before true satisfaction in this regard is
received. Even after one reaches the stage of final decree,
he has to undergo a long distance by passing through the
ordai ned procedure in the execution proceedings before he
recei ves the bow of justice.

The Courts within its l[imtations have been
interpreting the procedural laws so as to conclude al
possi bl e di sputes pertaining to the decreetal property which
iswithin fold in an execution proceeding i.e., including
what may be raised later by way of another bout of
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litigations through a fresh suit. Simlarly |egislatures
equal ly are also endeavouring by anendnents to achieve the
same objective. the present case is one in this regard.
Keeping this in view, we now proceed to exam ne the present
case.

In interpreting any procedural |aw, where nore than one
interpretation is possible, the one which curtails the
procedure without eluding the justice is to be adopted. The
procedural law is always subservient to and is in aidto
justice. Any interpretation which eludes or frustrates the
recei pient of justice is not to be followed.

Thi s appeal arises out of the judgnment and order of the
Hi gh Court of Madhya Pradesh, Bench at Indore, in Civi
Revi si on No. 406 of 1983.

The question raised is, whether the third party in
possession of a property -claimng independent right as a
tenant not party to a decree - under execution could resist
such decree by seeking adjudication of his objections under
order 21, 'Rule 97 of the Cvil Procedure code?

The respondent No. 1, -Rajesh, filed a suit for the
redenpti on of —his nortgage against respondent No.2, Prem
Shanker, which was decreed. The decree directed the delivery
of vacant possession of the nortgaged property to the
applicant (Respondent No.1l). In the said suit, admttedly,
the present appellants were not parties. The decree-hol der
put his decree in execution in which the present appellants
obstructed on the ground that vacant possession cannot be
delivered in execution because they were the tenants in the
shop from the year « 1952 nuch before the execution of the
nort gage which was in the year 1962, hence, only synbolica
possession can be given. There has been two rounds of
proceedings in execution. Initially, the Executing Court
hel d that the decree-holder was not entitled to take actua
possession in execution of the decree  against the non-
applicants. The case of the decree-holder is that in the
suit it was held that the nortgagor had to deliver vacant
possession to the nortgagee. hence he is entitled to get
back vacant possession. Thus he made strong plea for a
vacant possession in ternms of the decree. For him it is
submitted that a similar objection was taken by the judgnment
debt or Prem Shanker that only symnbolic possession coul d be
given to the decree-holder. The objection was negatived by
the trial court, appellate court, and even by the H gh Court
in the second appeal. Hence, the executing court cannot go
behind the decree. The appellants case is they were not
parties to those proceedi ngs. However, this objection of the
decree-holder was rejected in the first round by the
Executing Court and the Revisional Court holding that the
person resisting viz. the present appellants were not
parties to the suit nor there is any decree against them It
seens subsequently, the decree-holder again noved  another
application in the aforesai d execution case No. 1A of 19970-
81 for delivery of vacant possession. The present appellants
al so nmoved an application/objections under order 21, Rule 97
C.P.C resisting that they cannot be di spossessed in termns
of the said decree, as they were not parties to the said
suit nor they are deriving any right and title through the
Judgenent debtor. They clai mseparate and i ndependent | ega
right, not affected either by the nortgage or redenption of
the nmortgage. it is not clear as under what circunstances
the second application for actual possession was made by the
decree-hol der after the natter was earlier disposed of.
Since this point seemnot raised either before the Executing
Court or the High Court, we are not adverting to this point.
W find the Executing Court in the second round on
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consi deration of a subsequent decision of the Full Bench of
the MP. High Court in Snt. Usha Jain and others Vs.
mannmohan Baj aj and others (AR 1980 (Vol 67) MP. 146), held
that the appellants had no right to object to the decree
under order 21, Rule 97. The said full Bench held :-
"The executing Court has no

jurisdiction to start an enquiry

suo notu or at the instance of a

third party other than the decree-

hol der/ auti on- pur chaser under 0.21

Rule 97. This rule is merely

perm ssive and not rmandatory so

t hat t he decr ee-hol der/ auti on-

purchaser not resort to it against

his will and may ~even  apply for

fresh warrant under 0.21, R 35,

C. P.C. Executing Court is not bound

to'stay its hands the nonment a

third party files an objection to

the ‘execution nor the -stay would

continue-till an unwilling decree-

hol der/aucti on- purchaser is forced

to apply for investigation into the

right or title claimed by the third

party and negati ve the claim

therein. [If the executing Court

were to stay its hands till

investigationinto a third party’s

claimis not finally decided then

it would result in depriving the

decree-hol der of his possession by

filing repeated spurious clains.

No enquiry into the title or

possession of a third party is

contenplated at any rate at his

i nstance either under Rules 35 and

36 or rules 95 and 96 of Order, 21

C.P.C. when the decree-holder or

the auction-purchase applies for

obt ai ni ng possessi on. Subsequently

when t he decree-hol der or auction -

purchaser is met with obstruction

or resi st ancee in obt ai ni ng

possessi on, one of the options open

to him is to apply under Rule 97

but that provi si on is nerely
perm ssive and not mandatory and it
is open to the decr ee-
hol dr/ aucti on- pur chaser apply

instead for a fresh warrant of
possession. an enquiry at t he
i nstance of a third party in
possession is contenpl ated only
under 0.21.R 100 after he was
di spossessed and not before it.

The omi ssion by the executing
Court to i nvestigate into t he
objection filed by a third party
does not result in injustice to the
third party. It cannot be said that
he woul d have no renedy to protect
hi s possession and have his title
judicially investigated brief to
hi s di spossession his only renedy
then bei ng under order 21, Rule 100
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after dispossession. Another renedy

available to such a third party is

to institute an independent civi

suit for a declaration of his title

claimng therein the relief of

temporary injuction to protect his

possession. "

The High Court wupheld the Executing Court’'s order
following the said Full Bench decision of the MP. High
Court. hence this appeal. The only question raised is,
whet her the Full Bench decisionis correctly decided. In
view of this Full Bench decision, objection of the appellant
was rejected wthout considering the points raised on nerit
or other objections.

In order to appreciate the controversy, order 21, Rule
35, order 21, Rule 36 and worder 21, Rule 97 are quoted
her eunder : -

"O 21. R~ 35: Decree for

i movabl e property : -

(1) Where a decree is for the

del ivery of any inmmovabl e property,

possessi on t her eof shal | be

delivered to the party to whomit

has been adjudged, or to such

person as he nay appoint to receive

delivery on his behalf, and, if

necessary, be renoving any person

bound by the decree who refusesto

vacate the property.

(2) Where a decree-is for the

j oi nt possessi on of i movabl e

property, such possession shall be

delivered by affixing a copy of the

warrant in sonme conspi cuous place

on the property and proclain ng by

beat of drum or other  custonmary

node, at sonme conveni ent place, the

substance of the decree.

(3) Where a possession of any

building is enclosure is to be

del i vered and t he per son in

possessi on, being bound by the

decree, does not afford free

access, the court, through its

of ficers, may, after gi ving

reasonable warning and facility to

any worman not appearing in public

according to the custonms of the

country to withdraw, renobve or open

any lock or bolt or break open any

door or do any other act necessary

for putting the decree-holder in

possessi on.

O 21, R 36 Decree for delivery
for inmmovable property when in
occupancy of tenant:-

Wiere a decree is for the

delivery of any inmovable property

in the occupancy of a tenant or

ot her person entitled to occupy the

sanme and not bound by the decree to

relinquish such occupancy, t he

court shall order delivery to be

made by affixing a copy of the

warrant in sonme conspicuous place
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on the property, and proclainmng to
the occupant by beat of drum or
ot her custonary node, at some
conveni ent place, the substance of

the decree in regard to t he
property.

021, R 97 : Resistance or
obstruction to possessi on of

i movabl e property : -

(1) Wiere the holder of a
decree for t he possessi on of
i movabl e property the purchaser of
any such property sold in execution

of a decree is resi sted or
obstruct ed by any person in
obt ai ni ng possessi on of t he
property, he may make an
application to t he Court

conpl'ai ning of ~ such resistance or

obst'ructi on.
(2) Where any application: is

made under sub rule (1) the court

shal |l proceed to adjudicate upon

the application in-accordance with

the provisions herein contained."

Thi s sub-clause (2) was substituted by the Amendi ng Act
1976. Earlier sub-clause (2) was :

"The Court ' shall fix a day of

i nvestigating the matter and shal

summon the party agai nst~ whomt he

application is nmde to —appear and

answer the sane."

Under sub-clause 1 order 21, Rule 35, the Executing
Court delivers actual physical possession of the disputed
property to the decree-hol der and, if necessary, by renoving
any person bound by the decree who refuses to vacate the
said property. The significant  words are by renoving any
person bound by he decree. Oder 21, Rule 36 conceives of
i movabl e property when in occupancy of a tenant or other
person not bound by the decree, the Court _delivers
possessi on by fixing a copy of ‘the warrant” in sone
conspi cuous place of the said property and proclainmng to
the occupant by beat of drum or other customary node at sone
conveni ent place, the substance of the decree in regard to
the property. |In other words, the decree-holder gets the
synmbolic possession. Order 21, rule 99 conceives of
resi stance or obstruction to the possession. of  inmovable
property when nmade in execution of a decree by " any
person”. this nmay be either by the person bound by the
decree, claimng title through judgment debtor or claimng
i ndependent right of his own including tenant not party to
the suit or even a stranger. A decree holder, in such case,
may make an application to the Executing Court conplaining
such resistance, for delivery of possession of the property.
Sub-cl ause (2) after 1976 substitution enpowers t he
executing Courts when such claimis nmade to proceed to
adj udi cate upon the applicants claim in accordance wth
provi sions contained hereinafter. This refers to Order 21
Rul e 101 (As ammended by 1976 Act) under which all questions
relating to right, title or interest in the property arising
bet ween the parties under Order 21, Rule 97 or Rule 99 shal
be determined by the Court and not by a separate suit, By
the anendnent, one has not to go for a fresh suit but al
matter pertaining to that property even if obstructed by a
stranger is adjudicated and finality given even in the
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executing proceedings. W find the expression "any person”
under sub-clause (1) is wused deliberately for w dening the
scope of power so that the Executing court could adjudicate
the claim nade in any such application under order 21, Rule
97. Thus by the wuse of the words 'any person’ it includes
all persons resisisting the delivery of possession, claimng
right in the property even those not bound by the decree,
i ncludes tenants or other persons claimng right on their
own including a stranger.

So, under order 21, Rule 101 all disputes between the
decree-hol der and any such person is to be adjudicated by
the Executing Court. A party is not thrown out to religate
itself to the long drawn out arduous proceedure of a fresh
suit. This is to salvage the possible hardship both to the
decree-hol der and other person claining title on their own
right to get it adjudicated in the very execution
proceedi ngs. We find that order-21, Rule 35 deals with cases
of delivery of possession of an inmovable property to the
decree- hol'der by delivery of actual physical possession and
by renoving  any person in possession who is bound by a
decree, while under Order 21, Rule 36 only synbolic
possession is given where tenant is in actual possession
Order 21, rule 97 as aforesaid, conceives of cases where
delivery of possession to decree-holder. or purchaser is
resi sted by any person. 'Any person’ , as aforesaid, is wde
enough to include even a person not bound by a decree or
claimng right in the property on his own including that of
a tenant including stranger.

Prior to the 1976 Ammendi ng-Act, provisions under Order
21, Rules 97 to 101 and 103 were different which are quoted
her eunder : -

"97.(1) Wiere the holder of a

decree for t he possessi on of

i movabl e property or the purchaser

of any such property sold -in

execution of a decree is resisted

or obstructed by any person in

obt ai ni ng possessi on of t he

property he may nmake an application

to the Court conplaining of ‘such

resi stance or obstruction.

(2) The Court shall fix a day for

i nvestigating the matter and shal

summon the party against whomthe

application is made to appear and

answer the sane.

98. Were the Court is satisfied

that the resistance or obstruction

was occasioned wthout any just

cause by the judgment debtor or by

sone ot her per son at hi s
instigation, it shall direct that
t he appl i cant be put into
possession of the property, and
where the appl i cant is stil

resi sted or obstructed in obtaining
possession, the court may al so, at
the instance of the applicant,
order the judgnent-debtor, or any
person acting at his instigation to
be detained in the civil prison for
aterm which my extend to thirty
days.

99. Where the court is satisfied
that the resistance or obstruction
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was occasi oned by any person (ot her
than the judgnent-debtor) claimng
in good faith to be in possession
of the property on his own account
or on account of sone person other
than the judgnent-debtor, the Court
shal |l nmake an order dism ssing the
application.

100. (1) Wiere any person other
t han t he j udgrent - debt or is
di spossessed of imovabl e property
by the holder of a decree for he
possession of such  property or,
where such property or where such
property has been sold in execution
of a decree, by purchaser thereof,
he may make an application to the
Court conpl ai ni ng of such
di spossessi on.

(2) The Court shall fix a day for
investigating the matter and shal
summon the party agai nstt whomthe
application is nmade an answer the

sane.
101. Where the Court is satisfied
t hat t he appl i cant was in

possession of the property on his

own account or ‘on account of sone

person other ‘than the judgment-

debtor, it shall direct ~that the

applicant be put into possession of

the property.

103. Any party not bei ng a

j udgrent - debt or  agai nst whom an

order is made under rule 98, rule

99 and rule 101 may institute a

suit to establish the right which

he clainms to the present possession

of the property, but, subject to

the result of such suit (if any),

the order shall be conclusive."

So far sub-clause (1) of Rule 97 the provision is sanme
but after 1976 anendnent all disputes relating to the
property made under Rules 97 and 99 is to be adjudicated
under Rule 101, while wunder unanended provision under sub-
clause (2) of Rule 97, the Executing Court issues sumons to
any such person obstructing possession over the decreta
property. After investigation under Rule 98 ‘he Court puts
back a decree-holder in possession where the Court < finds
obstructi on was occassioned without any just cause, while
under rule 99 where obstruction was by a person claining in
good faith to be in possession of the property on his own
right, the Court has to dismss t he decr ee- hol der
application. Thus even prior to 1976 right of any person
claimng right on his own or as a tenant, not party to the
suit such person’s right has to be adjudicated under rule 99
and he need not fall back to file a separate suit, By this,
he is saved from a long litigation. So a tenant or any
person claimng a right in the property, on his own, if
resists delivery of possession to the decree-holder the
di spute and his claimhas to be decided after 1976 anmendnent
under Rule 97 read with Rule 101 and prior to the anendnent
under Rule 97 read with Rule 99. However, under the old | aw,
in cases order is passed against the person resisting
possessi on under Rule 97 read with Rule 99 then by virtue of
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Rule 103, as it then was, he has to file a suit to establish
his right. But now after the anmendnment one need not file
suit even in such cases as all disputes are to be settled
by the Executing court itself finally under rule 101.

We find both either wunder the old [aw or the present
law the right of a tenant or any person clainmng right on
his own of the property in case he resists, his objection
under order 21, Rule 97, has to be decided by the Executing
court itself.

Rule 100 of the old law, as referred in the aforesaid
Ful | Bench decision of the madhya Pradesh Hi gh Court is a
situation different fromwhat is covered by Rule 97. Under
rule 100 (old law) and Order 99 the new |aw covers cases
where persons other than judgnment-debtor is di spossessed of
i movabl e property by the decree-holder, of course, such
cases are al so covered to be decided by the Executing Court.
but this will not defeat the right of such person to get his
obj ection decided under Rule 97 which is a stage prior to
his di spossession or a case where he is in possession. In
ot her words, when such person. is in possession the
adj udi cation to be under ~rule 97 and in case dispossessed
adj udi cation to be under rule 100 (old law) and Rule 99
under the new law. Thus a person hol ding possession of an
i movabl e property ~on his own right can object in the
execution proceedi ng under Order 21, rule 97. One has not to
wait for his dispossession to enable himto participate in
the execution proceedings. This shows that such person can
object and get adjudication when he is 'sought to be
di spossessed by the decree-hol der. For all the aforesaid
reasons, we do not find the Full Bench in Sm. Usha jain
(supra) correctly decided the 1law.

In Noorduddin Vs. Dr. K L. Anand (1995 (1) SCC 242) it
is held :-

"Para B: Thus the schenme of

the Code clearly adunbrates that

when an application has  been made

under Order 21, Rule 97, the court

is enjoinded to adjudicate upon the

right, title and interest clained

in the property arising between the

parties to a proceeding or between

the decree-holder and the person

claimng independent right, title

or interest in t he i movabl e

property and an order in that

behal f be made. the determnation

shall be conclusive between the

parties as if it was a decree

subject or right of appeal and not

a mtter to be agitated by a

separate suit. In other words, no
ot her proceedings were allowed to
be taken. It has to be renenbered

that preceding G vil Procedure Code
Amendenent Act, 1976, right of suit
under Order 21, rule 103 of 1908
code was avail able which has been
now taken away. By necessary
i mplicati on, t he | egi sl ature
rel egat ed the parties to an
adjudi cation of right, title or
interest in the inmmovabl e property
under execution and finality has
been accorded to it. Thus, the
schene of the Code appears to be to
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put an and to the protraction of

the execution and to shorten the

litigation between the parties or

persons claimng right, title and

interest in the inmovabl e property

in exeuction."

In Brahndeo Chaudhary Vs. Rishi kesh Prasad Jai swal and
Anot her (1997) (3) SCC 694), the question rai sed was whet her
a stranger occuping the premises on his own right when
offered resistance to the execution of the decree obtained
by the decree holder can or cannot request the Executing
Court to adjudicate his claimw thout being insisted upon
that first he nmust handover the possession and then nove an
application under Order 21, Rule 97. It is held in para 9 :-

"Para 9 : In short t he

af oresaid statutory provisions of

Order 21 lay down a conplete code

for resol vi ng al | di sput es

pertaining to execution of the

decr'ee for possession obtained by a

decree- hol'der and whose attenpts at

executing the said decree nmeet with

rough weather. Once resistance is

of fered by a purported stranger to

the decree and which cones to be

noted by the executing court as

well as by the decree-holder the

renmedy available to the decree-

hol der the renmedy avail able to the

decr ee- hol der agai nst such an

obstructionist is —only under Order

21, Rule 97, sub-rule (1) and he

cannot bypass such obstruction and

i nsi st on reissuance of warrant for

possessi on under Order 21, Rule 35

with the help of police force, as

t hat course would anmount to

bypassi ng and circunmventing the

procedure | aid down under O der 21

Rule 97.. ............... "

In view of the aforesaid finding and the | aw being well
settled the interpretation given by the aforesaid full Bench
of the MP. H gh Court in the case of Usha Jain Vs. Mannohan
Bajaj (supra) cannot be held to be a good |law. As we have
recorded above, both the Executing Court and the H gh court
have rejected the application of the applicant under O der
21, Rule 97 only on the basis of the said Full Bench
deci sion, hence the said order cannot be sustained.
Accordingly, both the orders dated 20th February, /1985
passed by the High Court in civil Revision No. 406 of 1983
and the order dated 20th April, 1983 passed by Executing
Court in execution case No. 1-A/70/81 is herewith quashed

We direct the Executing Court to consider and dispose
of the objections and the application of the appellants
under Order 21, Rule 97 after giving opportunity to the
parties in accordance with |law The appeal is accordingly
allowed. On the facts and circunstances of the case, cost on
the parties.




