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ACT:

Wealth Tax Act, 1957- Scope of section 18(1) (a) of the
Act - Whet her the offence relating to the omission to file the
Wealth Tax Returns was a continuing offence-Penalty has to
be conputed in accordance with the law in force on the |ast
day on which the return.in question has to be filed-The 1964
and 1969 Amendnents to the Walth Tax ~Act. has no
retrospective effect.

HEADNOTE:

The assessee-respondent filed his Walth Tax returns
for the assessment years 1964-65 and 1965-66 on March 18,
1971, while he was required by section D 14(1) of the Act to
file the return for the assessment year 1964-65 on or before
June 30, 1964 and the return for the assessnent year 1965-66
on or before June 30, 1965. The Wealth Tax officer conpleted
the assessnment for the said years on March 22, 1971 and al so
conmenced proceedings for levying penalty under  section
18(1) (a) of the Act for the |late submi ssion of returns. The
Wealth Tax officer levied the penalties for different
periods at different rates, as provided by the 1964 and 1969
Amendnents. treating the failure to file the return in tine
as a "continuing offence". The orders |evying penalties were
uphel d in appeal by the Appellate Assistant Comi ssioner and
the I ncone Tax Appellate Tribunal, Amitsar Bench, “Anritsar
A consolidated reference made by the Tribunal ‘at the
i nstance of the assessee was answered by the Hi gh Court of
Punjab in favour of the assessee after rejecting the
contention of the departnent that the default or failure to
file the returnin time was a continuing default and that
the penalty had to be conputed for the period prior to Apri
1, 1965 in accordance wth section 18 as it stood prior to
its anendnment by the Walth-tax (Anendnent) Act, 1964, for
the period between April 1, 1965 to March 31, 1969 in
accordance with section 18 of the Act as anended by the
Weal t h-tax (Anendnent) Act, 1964 and for the period between
April 1, 1969 to March 18, 1971 (on which date the returns
were filed) in accordance wth section 18 of the Act as
amended by the Finance Act, 1969. Aggrieved by the decision
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of the H gh Court, the Department has filed these appeals
under Article 136 of the Constitution. G

Di sm ssing the appeals, the Court
N

HELD 1:1. Were the default conplained of is one
falling under section 18(1) (a) of the Walth Tax Act, the
penalty has to be conputed m accordance with the law in
force on the last day on which the return in question had to
be filed. Neither the anendment nade in 1964 nor the
amendnment made in 1969 has retrospective effect. [434 C D
420

1: 2. Section 18 of the Wealth Tax Act does not require
the assessee to file a return during every nonth after the
last day to file it is over. Non-perfornmance of any of the
acts mentioned in section 18(1) (a) of the Act gives rise to
a single default and to a single penalty, the measure of
whi ch, however, is geared up to the time I|ag between the
| ast date on which the return has to be filed and the date
on which /it is filed. The default, if any conmtted is
commtted on the last date allowed to file the return. The
default cannot be one committed every nonth thereafter. [433

G H, 434 A
1:3. The words "for ~every nonth during which the
default continued" indicate only the multiplier to be

adopted in determi’ning the quantumof /'penalty and do not
have the effect of naking the default in question a
continuing one. Nor do they nake the anmended provisions
nodi fying the penalty applicable to earlier defaults in the
absence of necessary provisions in the anmending Acts. The
principle underlying section 6 of the General C auses Act is
clearly applicable to these cases. [434 B-C]

2:1. Aliability in law ordinarily arises out of an act
of commission or an act of om ssion. Wen a person does an
act which Jlaw prohibits himfrom doing it and attaches a
penalty for doing it, he is stated to have conmitted an act
of comm ssion which ambunts to a wong in the eye of |aw.
Simlarly when a person omits to do an act which is required
by law to be performed by himand attaches a penalty for
such om ssion, he is said to have comitted an act of
oni ssion which is also a wong in the eye of law Odinarily
a wongful act or failure to performan act required by law
to be done becones a conpleted act of commission or of
om ssion, as the case may be, as soon as the wongful act is
conmitted in the forner case and when the tinme prescribed by
law to performan act expires in the latter case and the
liability arising therefore gets fastened as soon as the act
of commission or of omssionis conpleted. The extent of
that liability is ordinarily measured according to the |aw
in force at the tine of such conpletion. In the case of acts
amounting to crines the punishnment to be inposed cannot be
enhanced at all under our Constitution by any subsequent
| egi slation by reason of Article 20(1) of the Constitution
whi ch declares that no person shall be subjected to a
penalty greater than that which mght have been inflicted
under the lawin force at the time of the comm ssion of the
of fence. In other cases, however, even though the liability
may be enhanced it can only be a subsequent |aw (of course
subject to the Constitution which either by express words or
by necessary inplication provides for such enhancement. [429
G H, 430 A-D

2:2. The distinctive nature of a continuing wong is
that the l aw that is violated nakes the w ongdoer
continuously liable for penalty. A wong or default which is
conpl ete but whose effect may continue to be felt even after
its completion is, however, not a continuing wong or
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default. [430 D E]

2:3. The court should not be eager to hold that an act
or omssion is a continuing wong or default unless there
are words in the statute concerned which nake out that such
was the intention of the legislature. |In the instant case
when ever the question of |evying penalty arises what has to
be first considered is whether the assessee has failed
wi t hout reasonable cause to file the return as re-

421

quired by lawand if it is held that he has failed to do so
then penalty has to be levied in accordance with the neasure
provided in the Act. Wen the default is the filing of a
del ayed return the penalty may be correlated to the tine | ag
between the last day for filing it without penalty and the
day on which it is filed and the quantumof tax or wealth
i nvol ved in the case for purposes of determ ning the quantum
of penalty but the default however is only one which takes
pl ace on ‘the expiry of the last day for filing the return
wi t hout penalty and not a continuing one. The default in
guesti on 'does not, however, give rise to a fresh cause of
action every day. [430 E-H

2:4. Where the wong conplained of is the onmission to
performa positive duty requiring a person to do a certain
act the test to determne whether such a wong is a
continuing one is /whether the duty in question is one which
requires him to continue to do that act. Breach or a
covenant to keep the premses in good repair, breach of a
continui ng guarantee obstruction to a right of way,
obstruction to the right of a person to the unobstructed
flow of water, refusal by a man to nmmintain his wife and
children whom he is bound to maintain under law and the
carrying on of mning operations or the running of \a factory
wi thout complying wth the measures intended for the safety
and wel | -bei ng of worknmen may be illustrations of continuing
breaches or wongs giving rise to civil or crinmna
liability, as the case may be, de die in diem [433 A-D

Hole v. Chard Union, [1894] 1 Ch. D. 293, quoted with
approval .

State v. A. Bhiwandiwalla, A. 1. R 1955 Bom 161; The
State v. Kunja Behari Chandra and Ors. A l.R 1954 Patna
371, approved,

Bal kri shna Savalram Pujari and Os. V. Shr ee
Dayaneshwar ©Maharaj Sansthan and Ors., [1959] Supp. 2°S.C. R
476, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeal Nos. 768-769
of 1978.

Appeal s by Special Leave fromthe Judgnent “and order
dated 28.1.1977 of the Punjab and Haryana High Court in
I ncome Tax Reference No. 29 of 1975.

B. B. Ahuja and M ss A Subhashini for the Appellant.

G C Sharma, E.D. Helns, R S. Sharma and K B. Rohtag
for the Respondent.

The Judgnent of the Court was delivered by

VENKATARAM AH, J. The Conmissioner of Walth Tax,
Anmritsar has filed the above appeals by special |eave
agai nst the judgnment of the High Court of Punjab and Haryana
in a reference made under section 27(1) of the Wealth-tax
Act, 1957 (hereinafter
422
referred to as ’'the Act’) answering in favour of the
assessee the follow ng two questions:
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"1. Whether, on the facts and in the circunstances
of the case, the Tribunal was right in law in holding
that the offence relating to the omission to file the
Wealth tax returns was a continuing offence ?

2. Whether, on the facts and in the circunstances
of the case, the Tribunal was right in |aw upholding
the penalties of Rs. 5382/- and Rs. 7759/- |evied by
the departnment on the assessee under section 18(1)(a)
of the Walth-tax Act, 1957, for the assessnment years
1964- 65 and 1965-66 respectively ?"

The assessee, the respondent in these appeals filed his
wealth tax returns for _the assessment years 1964-65 and
1965-66 on March 18, 1971 while he was required by section
14(1) of the Act to file the return for the assessnent year
1964-65 on or before June 30, 1964 and the return for the
assessment year 1965-66 on or before June 30, 1965. The
Wealth-tax O ficer conpl eted the assessnments for the
af orementioned years on March 22, 1971 determ ning the tota
wealth at ~ Rs.” 1,45,800/- for the assessnent year 1964-65 as
agai nst the  declared wealth of Rs. 1,38,550/- and at Rs.
1, 65,200/- for~ the assessnent year 1965-66 as against the
declared wealth of Rs. 1,59,127/- and also conmenced
proceedi ngs for the levying penalty under section 18(1)(a)
of the Act for |ate submssion of returns. Utimtely the
penalties were |evied as foll ows:

"Assessnent year 1964-65:

(i) For t he peri od from 1.7.64 to 31. 3. 69:

Penal ty at 2% p.m subj ect to maxi mum
of 50% - of t he weal t h-t ax payabl e under
section 18(1) (a) bef ore its amendnent s
on 1.4.69 by the Finance Act, 1969: Rs. 115/-

(ii) For the period from1l.4.69 to18.3.71
Penalty at 1/2% of the net wealth for
each nonth of the default under section
18(1) (a) as amended by the Finance
Act, 1969: Rs. 5,267/ -
Rs. 5,382/-
423
Assessnent year 1965-66:
(i) For t he peri od from 1.7.65 to 30. 3. 69:
Penalty at 2% p.m subj ect —to maxi mum of

50% of the weal t h-t ax payabl e under
section 18(1) (a) bef ore its amendnent
on 1.4.69 by the Finance Act, 1969: Rs: 163/ -

(ii) For the period from 1.4.69 to 18.3.71
Penalty at 1/2% of t he net weal t h f or

each nont h of def aul t under section
8(1)(a) as anmended on 1.4.69 by the
Fi nance Act, 1969: Rs. 7,596/ -

Rs. \7, 759/ -

The above orders |levying penalties were upheld in
appeal by the Appellate Assistant Conmm ssioner and the
I ncome-tax Appellate Tribunal, Anritsar Bench, Amitsar. At
the instance of the assessee a consolidated reference was
nmade by the Income-tax Appellate 'Tribunal to the H gh Court
referring the above two questions for its opinion. The H gh
Court answered the said questions in favour of the assessee
after rejecting the contention of the departnment that the
default or failure to file the return in tine was a
continuing default and that the penalty had to be conputed
for the period prior to April 1, 1965 in accordance with
section 18 as it stood prior to its anendnent by the Walth-
tax (Amendrment) Act, 1964, for the period between April 1,
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1965 to March 3], 1969 in accordance with section 18 of the
Act as anmended by the Walth-tax (Anendnent) Act, 1964 and
for the period between April 1, 1969 to March 18, 1971 (on
which date the returns were filed) in accordance with sec.
18 of the Act as anended by the Finance Act, 1966. Aggrieved
by the decision of the H gh Court, the Departnment has fil ed
these appeal s under Article 136 of the Constitution

Before dealing wth the contentions of the parties, it
is appropriate to set out the provisions of the Act which
have a bearing on the question involved in the present
appeal s as they stood during the rel evant periods:

Prior to April 1, 1965, sub-sections (1) and (3) of
section 14 of the Act stood as foll ows: -

424
"14. Return _of wealth-(1) Every person whose net
wealth on the valuation date was of such ampunt as to
render him liable to wealth-tax under this Act shall
before the “thirtieth day of June of the corresponding

assessment year, furnish to the Walth-tax officer a

returnin the prescribed form and verified in the

prescri bed manner setting forth his net wealth as on
the val uati on date;

(2) .o

(3) The Wealth-tax officer may, if he is satisfied
that it is necessary so to do, extend the date for the
delivery of return under this section."

After April 1, 1965:

"14. (1) « Every person, if-his net wealth or the
net wealth of ‘any other person in respect of which he

i s assessable under this Act on the valuation date was

of such an amount as to render himliable to wealth-tax

under this Act, shall, before the thirtieth day of June
of the correspondi ng assessnent- year, furnish to the

Wealth-tax officer a return in the prescribed form and

verified in the prescribed manner setting forth the net

weal th as on the val uation date.

(2) o

(3) The Wealth-tax officer may, if he is satisfied
that it is necessary so to do, extend the date for the
delivery of the return under this section."

Section 15 of the Act which has not undergone any
change since the comencenent of the Act reads:

"15. Return after due date and anmendnent of
return-1f any person has not furnished a return wi thin

the tinme all owed under section 14 or having furnished a

return under that section discovers any omi ssion or a

wong statenent therein, he may furnish a return or a

revised return, as the case may be, at any tinme before

the assessment is made."

The relevant parts of section 18 of the Act as they
stood during the three periods referred to above read as
foll ows: -

425
Prior to April 1, 1965
"18. (1) If the Walth-tax officer, Appellate

Assi stant Conmi ssi oner, Conmi ssi oner  or Appel | ate

Tribunal in the course of any proceedings under this

Act is satisfied that any person-

(a) has without reasonable cause failed to furnish the

return of his net wealth which he is required to
furni sh under sub-section (1) or sub-section (2)
of section 14 or section 17 or has wthout
reasonabl e cause failed to furnish it within the
time allowed and in the nanner required; or
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426

427

(c)

he or

it my, by order in witing, direct that such

person shall pay by way of penalty-

(i) in the case referred to in clause (a), in addition
to the ampount of wealth-tax payable by him a sum
not exceeding one and a half times the anobunt of
such tax, and .. "

Bet ween April 1, 1965 and March 31, 1969
"18. (1) If the Walth-tax officer, Appellate
Assi stant  Conmi ssi oner, Conmi ssi oner  or Appel | ate

Tribunal in the course of any proceedings under this

Act
(a)

he or

s satisfied that any person-

has wi t hout reasonable cause failed to furnish the
return of his net wealth which he is required to
furni sh under -~ sub-section (a) of section 14 or by
noti ce given under sub-section (2) of section 14
or section 17 or has wthout reasonable cause
failed'to furnish it wthinthe time allowed and
in the manner required by sub-section (1) of
section 14 or by such notice, as the case nmay be;
or

it my, by order in witing, direct that such

person shall pay by way of penalty-

(i)

in the cases referred to in <clause (a), in
addition'to the amount —of  wealth-tax, if any,
payabl e by him a sumequal to two per cent of the
tax for every nmonth during which the default
continued, but  not - exceeding in the ‘aggregate
fifty per cent of the tax;

After April 1, 1969 and as on March 18, 1971 on
whi ch date the returns were filed

"18. (1) If the Walth-tax officer, Appellate

Assi stant  Conmi ssi oner, Conm ssi oner or Appel | ate
Tribunal in the course of any proceedings under this

Act
(a)

s satisfied that any person-

has wi thout reasonable cause failed to furnish the
return which he is required to furnish under sub-
section (1) of section 14 or by notice given under
sub-section (2) of section 14 or —section 17, or
has wi thout reason able cause failed to furnish
within the tine allowed and in the manner required
by sub-section (1) of section 14 or by  such
noti ce, as the case may be; or

it my, by order in witing, direct that such

person shall pay by way of penalty-

(i)

(A

(B)

in the cases referred to in clause (a), in
addition to the amount of wealth-tax, if any,
payable by him a sum for every nonth during
whi ch the default continued, equal to one-half per
cent of -

the net wealth assessed under section 16, as
reduced by the amount of net wealth on which in
accordance with the rates of wealth tax specified
in Paragraph A of Part | of the Schedule or Part
Il of the Schedule, the wealth-tax chargeable is
nil; or

the net wealth assessed wunder section 17, where
assessnent has been nmade wunder that section, as
reduced by-
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(1) the net wealth, if any, assessed previously under
section 16 or section 17 or
(2) the anpbunt of net wealth on which in accordance

with the rates of weal th-tax specified in
Paragraph A of Part | of the Schedule or Part 11
of the Schedul e, the wealth tax chargeable is nil

whi chever is greater, but not exceeding, in the

aggregate, an anount equal to the net wealth
assessed under section 16, or, as the case may be,
the net wealth assessed under section 17, as
reduced in ei t her case in t he manner
aforesaid;........
Now | et us anal yse the above provisions of |law. Section
14 of the Act which has' not undergone any nmaterial change
fromthe comencenent of the Act in so far as the question
i nvol ved in these appeal s i's concerned requires a person the
val ue of whose wealth is such as would attract the liability
to pay ~tax to file a return of his wealth as on the
val uation date in the prescribed manner before the Walth-
tax Officer~ on or before the thirtieth of June of the
assessment _year or on or before any date upto which the
Weal th-tax officer has extended the time to file the return
Section 15 of the Act, however, enables such a person to
file a return at any time before the assessment is made. The
di stinction between section 14 and section 15 of the Act
lies in the fact that whereas under section 14 a duty is
imposed on the assessee to file a return within the
prescri bed date, section 15 enableshim to file a return
before the assessnent is nmade even though the |ast date
prescribed by section 14(1) is-over. Section 18 of the Act
deals with three types of penalties for certain specified
acts or om ssions on the part of the assessee referred to in
clauses (a), (b) and (c) of sub-section (1) thereof. W are
concerned in this case with the question of |levy of penalty
in respect of omissions referred'to in clause (a) of section
18(1) of the Act. There are four kinds of om ssions referred
toin that clause-(i) failureto furnish the return which
the assessee is required to furnish under sub-section (i) of
section 14; (ii) failure to furnish the return-as required
by a notice issued under section 14(2) or section 17, (iii)
failure to furnish the return as required by section 14(1)
within the time allowed and in the prescribed nanner and
(iv) failure to furnish the return as required by a notice
i ssued under section 14(2) or section 17 within the tine
allowed and in the prescribed manner. Each one of these
om ssi ons expose the assessee to the |evy of penalty unless
reasonabl e cause is shown for not performng
428
the duty. 1In clause (i) of section 18(1) of the Act, the
penalty leviable for any of the omssions referred 'to in
section 18(1)(a) is set out but the neasure of  penalty
i mposable has varied from tinme to time. Prior to April 1,
1965 the penalty inposable was a sum not exceedi ng one and a
hal f tinmes the amount of wealth tax payable by the assessee
during the assessnment year in question. Wthin the outer
limt referred to above, The officer concerned or the
Tribunal as the case nmay be could inpose any amount as
penalty having regard to all the relevant circunstances of
the case including perhaps the time that had el apsed from
the last day allowed to file the return. Between April 1,
1965 and March 31, 1969 the neasure of penalty was regul at ed
by section 18 of the Act as anmended in 1964. During that
period the penalty inposable was a sum equi valent to two per
cent of the tax for every nonth during which the default
continued but not exceeding in the aggregate fifty per cent
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of the tax. The penalty leviable during this period was | ess
onerous than it was before April 1, 1965. Then cane the

amendnment made by the Finance Act of 1969. After April 1
1969 by reason of the amendment introduced by the Finance
Act of 1969 the penalty inposable was altered to a sumfor
every nmonth during which the default continued equal to one-
hal f per cent of the net wealth calculated in accordance
with the anended provisions in section 18. The penalty
leviable during this period was nore drastic than what it
was before. One significant difference between the law as it

existed prior to April 1, 1965 and the law as it existed
during the subsequent two periods is that whereas during the
period prior to April 1, 1965 there was no specific

reference in clause (i) ' of section 18 (a) to the tine |ag
between the |ast date ~on which the return had to be filed
and the date on which'it was actually filed, the said factor
was expressly required to be taken into consideration after
April 1; 1965 while -determ ning the penalty payable by the
assessee. 'Another significant factor which requires to be
borne in mnd is that neither the Walth-tax (Arendnent)
Act, 1964 nor the Finance Act, 1969 by which section 18 of
the Act was anmended expressly stated that the anended
provi sions of section 18 would be applicable to an assessee
who had failed to file the return in respect of any
precedi ng assessnment year and the said default had continued
after the anendnent cane into force except using the phrase

"for every nonth during which the .default continued", in
that part of section 18 which prescribed the nmeasure of
penal ty.

The contention of the Departnent is that whatever may
have been the position of law before April 1, 1965, on and
after that date
429
the default conmitted by an assessee innot filing a return
as required by section 14(1) of the Act anmpunted to a
continuing wong which attracted the penalty as provi ded by
the lawin force at the time when such default continued. In
other words it is contended that in this case since the
assessee who had to file a return after April 1, 1965 for
assessment year 1965-66 had not f led the same till March
13, 1971 penalty had to be conmputed for the period upto
April 1, 1969 under the provisions of section 18 of the Act
as it stood during that period and for the subsequent peri od
additional penalty should be levied in accordance wth
section 18 as amended by the Finance Act, 1969. Relying upon
the decision of the Kerala Hgh Court in  Comn ssioner of
Wealth-tax, Kerala v. Snt. V. Pathunmabi it is argued that
amendments made in 1964 and 1969 brought about ‘a qualitative
change in the nature of the default contenplated under
section 18 and that what coul d have been a conpl eted defaul t
before April 1, 1965 becanme a continuing default. Even
assum ng that this argument is correct it has to be held
that the decision of the H gh Court in so far as the default
conmmitted by the assessee in not filing the return in
respect of the assessnment year 1964-65 is concerned i s not
erroneous. What renmains to be considered is whether the
decision in respect of the default cormitted by the assessee
innot filing the return due on June 31), 1955 for the
assessment year 1965-66 is liable to be interfered with.

To repeat, the relevant part of section 18 of the Act
can be divided into two parts-the first part contained in
clause (a) of section 18(1) setting out the gist of the
default and the second part prescribing the neasure of
penalty. The former part has nore or |ess remined the sane
fromthe comencenent of the Act and it is only the latter
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part whi ch has undergone changes. The question is whether by
reason of the changes in the latter pari, there has been a
change in the nature of the wong referred to in section 18
(1) (a) of the Act.

Aliability in law ordinarily arises out of an act of
conmi ssion or an act of om ssion. Wen a person does an act
which Iaw prohibits himfromdoing it and attaches a penalty
for doing it, he is stated to have comitted an act of
comm ssion which anpbunts to a wong in the eye of I|aw
Similarly when a person onits to do an act which is required
by law to be perfornmed by himand attaches a penalty for
such om ssion, he is said to have
430
conmitted an act of onission which is also a wong in the
eye of law. Ordinarilya wongful act or failure to perform
an act required by |law to be done becones a conpl eted act of
conmi ssion or omssion, as the case may be, as soon as the
wongful act is committed in the former case and when the
time prescribed by law to perform an act expires in the

|atter  case and the liability “arising therefrom gets
fastened as soon as the act of commssion or of omssion is
conpleted. The extent ~of that Iliability is ordinarily

nmeasured according to the “lawin force at the time of such
conpletion. In the case  of acts anounting to crinmes the
puni shnent to be inposed cannot be enhanced at all under our
Constitution by any subsequent |egislation by reason of
Article 20 (1) of the Constitution ~which declares that no
person shall be subjected to a penalty greater than that
whi ch might have been inflicted under the law in force at
the time of the commssion of the offence. 1n other cases,
however, even though the liability may be enhanced it can
only be done by a subsequent |aw (of course subject to the
Constitution) which either by express words or by necessary
i mplication provides for such enhancenment. In the instant
case the contention is that the wong or the default in
guestion has been altered into a continuing wong or default
giving rise to aliability de diein diem that is, fromday
to day. The distinctive nature of a continuing wong is that
the law that is violated nakes the wong doer continuously
liable for penalty. A wong or default which is conplete but
whose effect may continue to be felt even -after its
conpletion is, however, not a continuing wong or default.
It is reasonable to take the view that the court shoul d not
be eager to hold that an act or omission is a continuing
wong or default unless there are words ~in the statute
concerned which nmake out that such was the intention of the
legislature. In the instant case whenever the question of
| evying penalty arises what has to be first considered is
whet her the assessee has failed wi thout reasonable cause to
file the return as required by lawand if it is held that he
has failed to do so then penalty has to be levied in
accordance with the measure provided in the Act. Wen the
default is the filing of a delayed return the penalty may be
correlated to the time |ag between the last day for filing
it without penalty and the day on which it is filed and the
guantum of tax or wealth involved in the case for purposes
of determining the quantum of penalty but the default
however is only one which takes place on the expiry of the
last day for filing the return wthout penalty and not a
continuing one. The default in question does not, however,
give rise to a fresh cause of action every day. Explaining
the expression
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"a continuing cause of action’ Lord Lindley in Hole v. Chard
Uni on observed:
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"What is a continuing cause of action ? Speaking
accurately, there is no such thing; but what is called
a continuing cause of action is a cause of action which
arises from the repetition of acts or om ssions of the
same kind as that for which the action was brought."

In the sanme decision, Lord Justice A L. Smth who
concurred with the above view said:

"If once a cause of action arises, and the acts
com pl ained of are continuously repeated, the cause of
action continues and goes on de die in diem It seemns
to nme that there was a connection in the present case
between the series of acts before and after the action
was brought; they were repeated in succession, and
became a continuing cause of action. They were an
assertion of the same claimnanely, a claimto continue
to pour sewage into the streamand a continuance of the
same alleged right: In ny opinion, there was here a
continuing cause of action wthin the neaning of the
rule,/"

The 'distinction between a continuing offence and an
of fence whichis not a continuing one is well brought out in
the decision of the H-gh Court of Bombay in State v. A H
Bhi wandi wal | a. In that case, the accused-respondent had been
charged with two offences nanely, (a) failure to apply for
registration of his factory and to give notice of occupation
and (b) running the factory without alicence issued under
the Factories Act, 1948. The accused had a plea of
l[imtation agai nst the prosecution. In that context the High
Court observed:

"Incivil law, we often refer toa continuing or
recurring cause of action. Simlarly, evenin crimna
| aw the expression "continuing offence” is frequently
used. As observed by Beaumount-C. J. in-’Enperor .
Chhotal al  Amarchand’ AR 1937 Bom 1 (FB) the
expression "continuing offence" is not a very  happy
expression. It assumes, says the |earned Chief Justice-
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".. that you can have a continuing offence in the

sense in which you can have a continuing tort, or

a continuing breach of contract, —and |~ doubt,

nysel f whether the assunption is well~ founded,

having regard to the provisions of the Crimna

Procedure Code as to the fram ng of charges and as

to the charges which <can be tried at one and the

same trial. It is quite clear that you could not
charge a man with conmitting an offence "de die in
diemi over a substantial period."

Even so, this expression has acquired a well-
recogni sed nmeaning in crimnal law. If an act committed
by an accused person constitutes an offence and if that
act continues fromday to day, then fromday to day a
fresh offence is commtted by the accused so'long as
the act continues. Normally and in the ordinary course
an offence is conmtted only once. But we nmay have
of fences which can be conmmtted fromday to day and it
is offences falling in this latter category that are
described as continuing offences."

Accordingly the Hi gh Court of Bomnbay hel d in
Bhi wandi wal | a’ s case (supra) that the failure to apply for
registration of the factory wunder the Factories Act and to
give notice of occupation thereof was not a continuing
of fence but the running of the factory without a licence
i ssued thereunder was a continuing of fence.

Section 39 of the Indian M nes Act, 1923 which came up
for consideration before the Patna H gh Court in The State
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v. Kunja Behari Chandra & O's. on which reliance was pl aced
by the Revenue is a case of continuing offence. Section 39
provi ded:
"39. Whoever contravenes any provision of this Act
or of any regulation, rule or bye-law or of any order
made t hereunder for the contravention of which no
penalty is hereinafter provided shall be punishable
with fine which may extend to one thousand rupees, and
inthe case of a continuing contravention, wth a
further fine which may extend to one hundred rupees for
every day on which the offender is proved to have
persisted in the contravention after the date of the
first conviction."
433

In this case the language of the section itself nmde it
obvious that its violation resulted in a continuing offence.

The true principle appears to be that where the wong
conpl ained of is the omssion to performa positive duty
requiring a person to do a certain act the test to determ ne
whet her such a wong is a continuing one is whether the duty
in question is one which requires himto continue to do that
act. Breach of a covenant to keep the premises in good
repair, breach of a -continuing guarantee, obstruction to a
right of the way, -obstruction to the right of a person to
the unobstructed flow of water, refusal by a nan to maintain
his wi fe and children whomhe ii bound to maintain under |aw
and the carrying on of mning operations or the running of a
factory without conplying with the nmeasures intended for the

safety and well-being of workmen may be illustrations of
continuing breaches wor  wongs giving rise to civil or
crimnal liability. as the case ny be, de die in diem

In Bal kri shna Saval ram Puj ari & Os. v. Shree

Dayaneshwar Maharaj Sansthan & Ors. Gaj endragadkar, J. (as
he then was) observed:

"It is the very essence of a continuing wong that
it is an act which creates a continuing source of
injury and renders the doer (of the act responsible and
liable for the continuance of the said injury. If the
wongful act causes an injury which is conplete, there
is no continuing wong even though the damage resulting
fromthe act may continue. If, however, a wongful act
is of such a character that the injury caused by it
itself continue, then the act constitutes a continuing
wong. In this connection it is necessary to draw a
di stinction between the injury caused by the wongful
act and what may be described at the effect of the said
injury."

Section 18 of the Act with which we are concerned in
this case, however, does not require the assessee to file a
return during every nonth after the last day to file/it is
over. Non-performance of any of +the acts nentioned in
section 18(1)(a) of Act gives rise to a single default and
to a single penalty, the measure of which
434
however, is geared up to the tine |lag between the | ast date
on which the return has to be fled and the date on which it
is filed. The default, if any comritted is comritted on the
|ast date allowed to file the return. The default cannot be
one comnitted every nmonth thereafter. The words for every
nmonth during which the default continued’ indicate only the
nmultiplier to be adopted in determining the quantum of
penalty and do not have the effect of naking the default in
guestion a continuing one. Nor do they nmake the anended
provisions nodifying the penalty applicable to earlier
defaults in the absence of necessary provisions in the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 12

amendi ng Acts. The principle underlying section 6 of the
CGeneral O auses Act is clearly applicable to these cases. It
may be stated here that the majority of the High Courts in
I ndi a have al so taken the sane view

In the result we hold that where the default conplained
of is one falling under section(l)(a) of the Act, the
penalty has to be conputed in accordance with the lawin
force on the last day on which the return in question had to
be filed. Neither the anmendnment nade in 1964 nor the
amendnment made in 1969 has retrospective effect.

The appeals therefore fail and are dismssed wth
costs. Hearing fee one set.
S.R Appeal s di sm ssed
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