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ACT:
Orissa Estates Abolition Act, 1951-S.7-"Internediary"”
who is-Gaontia thikadari’ whether internediary.

HEADNOTE

The ancestors of a former -~ Zam ndar dedicated their
maufi interest in a village in favour of a deity. Acting on
behal f of the deity the ex-zam ndar created a |ease of
thikadari rights in the village in favour of the appellant
for ten years. The | ease deed ternmed the appellant as "l ega
guardi an of gaontia thikadari patta". Wile the | ease was in
force the Orissa Estates Abolition Act, 1951 which sought to
abolish all intermediaries in_|land and vest their interest
inthe State came into force. The Act however protected
certain internmediaries thereby carving out an exception to
the schene of the Act.

Meanwhi | e the Managi ng Trustee of the Board of Trustees
appoi nted under the Orissa Hi ndu Religious Endowrents Act,
1951 to look after the affairs of the deity filed a petition
under s. 7 of the Abolition Act claimng that the deity was
i n Khas possession of certain lands including the land | ease
to the appellant and prayed that the sane be settled on the
Board of Trustees as an occupancy tenant. The questi on was
eventual ly settled in favour of the Trustees and agai nst the
appel | ant .

In the Managing Trustee’'s application under s. 145 Cr
P.C. asserting that the appellant was disturbing peacefu
possession of the deity over the land, the Magistrate held
that it was the appellant who was in possession of the |Iand
and directed that the |land should be restored to him

The High Court in revision set aside the order of the
Magi strate

In appeals to this Court the appellant contended that
it was he and not the deity, who was the thikadar and
therefore an intermediary wthin the neaning of the
definition of that termin the Abolition Act and was in Khas
possession of the land in dispute and so the | and shoul d be
restored to him

Al'l owi ng the appeal s,

N

HELD: 1. It was the appellant who had the Khas

possession of the land, and therefore, the land nust be
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deened to have been vested in him and not in the deity, as
an occupancy tenant under the provisions of s. 7 of the
Abolition Act. [328 F]

2. Apart fromthe description of the appellant as
gaontia thikadari patta, condition 8 contains a sure
i ndication of the nature of the tenancy agreement. It states
“"that the cultivable |ands cannot be utilised for any other
purpose nor can they be transferred or sold or otherw se
dealt with to the hardship of the villagers or the tenants."
[328 B-(C]

321

3. The reference to tenants in this condition points to
the land being under the cultivation of persons other than
the appellant at the nmonment the |ease was granted. This
position was inconpatible with the grant of an ordinary
lease to him The tenure-granted in his favour was on the
ot her hand one conferring on hint a right to collect the
rents from the tenants of the deity and in |ieu thereof pay
a fixed sumto it. He was, therefore, correctly described as
gaontia or ~thinkdar, both of which expressions describe an
internediary as distinguished from a raiyat or an actua
tiller of the soil. [328 D E]

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTION: Criminal Appeal No.
286 of 1973.

Appeal by Special Leave fromthe Judgnent and Order
dated 16-5-1973 of the Oissa Hgh Court in Crl. Revision
No. 645 of 1972.

AND
ClVIL APPEAL No. 2036 of 1973

Appeal by Special Leave fromthe ~Judgnent and ' Order
dated 6-3-1973 of the orissa Hgh Court in OJ.C  No.
491/ 72.

J. L. Jain and Ms. S. Gopalakrishnan for or the
Appel | ant s.

G Dass, Ms. S. Bhandare and A N. Karkhanis for the
Respondent .

The Judgrment of the Court was delivered by

KOSHAL, J. By this judgment we shall dispose of G vi
Appeal No. 2036 of 1973 and Crim nal Appeal No. 286 of 1973,
both of which have arisen froma dispute over a single piece
of land and the facts leading to which may be briefly
stated. Long before the year 1949, the ancestors of Shri La
Anup Singh Deo, ex-zamndar of Khariar dedicated their
manufi interest in village Konabira in favour of. Sr
Samal eswari Devi (hereinafter referred to as the deity). On
the 10th My 1949 Shri Lal Anup Singh Deo aforesaid, acting
on behalf of the deity, created a | ease of thikadari rights
in the village for period of 10 years beginning with the 1st
of June 1950 and ending on the 31st May 1960 in favour of
Gayaram Patel, who figures as the appellant in each of the
appeals and is hereinafter called patel. The deed of |ease
appears at pages 5 and 6 of the paper book in Cvil Appea
No. 2036 of 1973 and describes Patel thus:

"CGayaram Patel son of Bisram Patel, the |ega
guardi an of gaontia thikadari patta"

The terms on which the |ease was granted to Patel are
repr oduced bel ow : -

(i) That the vyearly rent payable shall be Rs.
109/- to be paid before January of every
year.
322
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(ii) That 1in case of non-paynent the lease is
l'iable to be cancell ed.

(iii)That all the repairs, upkeep and devel opnent
wor ks should be executed and for such works
no compensation can be clained. Al the
repairs, maintenance of t anks, gar den

buil dings, etc., shall be carried out at your
responsibility.

(iv) That no injustice should be done to the
comunity in nmaintaining the abovenentioned
wor ks.

(v) That no transfer is permi ssible in respect of
the property.

(vi) That the property is to be maintained for the
exclusive welfare of the community with the
hel p, directions, orders and co-operation of
the Estate O ficer.

(vii)That the rules and regulations for forest
| ands are to be obeyed.

(viii)That the cul tivabl e | ands cannot be utilised
for any other purpose, nor can they be
transferred or~ sold or otherwise dealt with
to the hardship of the wvillagers or the
tenants. If any land is abandoned and (?)
takes a~ new land for cultivation he will be
Iiable under the | aw and be subjected to the
paynment of the usual rent.

The | ease was ‘acted upon and while it was in force, the
ori ssa Estates Abolition Act, 1951 (hereinafter called the
Abolition Act) was pronul gated. ~ The object of that Act was
to abolish all internediaries and rent-receivers, to vest
their interest in the State, and to -establish a direct
rel ati onship between the State and the tillers of the soil
Section 3A of the Abolition Act authorised the  State
CGovernment to declare by notification that such interests
have passed to and become vested in the State free from al
encunbrances. A notification of that type was issued by the
State CGovernment and becane effective fromthe 1st of June
1959.

In the neantine a Board of Trustees had been appointed
under the Oissa H ndu Religious Endowrents Act, 1951 (for
short Endownents Act) with Shri Kailash Chandra Pani grahi as
the Managing Trustee to |look after the affairs of the deity
on whose behalf an application under section 7 read with
section 8-A(1) of the Abolition Act was rmade by the Managi ng
Trustee after the said
323
notification had cone into force. It was claimed in_ the
application that the deity was in "Khas possession” of
certain lands in village Konabira and prayed that the sane,
be settled on it as an occupancy tenant. The application was
resisted by Patel who clained that it was he and not the
deity who enjoyed the "Khas possession” of the said'|and.
The application was deci ded by the Tehsildar Khariar, Tehsi
Nawapara, acting as Collector wunder the Abolition Act. He
hel d that Patel was in "Khas possession" of only one plot of
 and which was designated by No. 5 and had an area of 20.14
acres but that such possession was held by himon behal f of
the deity and not on his own account. In this view of the
matter he passed the order dated 13th June 1962, the
operative part of which runs thus:

"Sir lands in village Konabira bearing plot No. 5
with an area of 20.14 acres are settled on occupancy
rights with Gayaram Patel s/o Bisram Patel,’ of
Konabira, P. S. Komma Distt. Kalahandi for and on
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behal f of Samal eswari Devi of Kemma, the Maufidar, u/s

7(1) (b) of the Oissa Estates Abolition Act, 1951. A

fair and equitable annual rent of Rs. 6.75 np. is

deternmined from the date of vesting release rent from

1959- 60 onwards. "

On the 21st of COctober 1963, the Managi ng Trustee of
the deity nmde an application to the Assistant Conm ssioner
of Endowrents wunder section 68 of the Endowrents Act
conpl aining that he had been resisted by Patel in obtaining
possession of the land of the deity and praying for recovery
of possession thereof from Patel. In his order dated the
12th of January 1970, the Assistant Conmm ssioner of
Endowrents allowed the application holding that it was the
deity and not Patel who had been declared to be the
occupancy tenant in the order dated 13th June 1962
abovenenti oned. Patel went . up in revision to t he
Conmi ssi oner  of Endownent s but wi t hout success and
thereafter knocked at the door of the orissa H gh Court with
a petition under Articles 226 and 227 of the Constitution of
I ndia seeking to have the orders of the Assistant
Comm ssi oner of Endowrents and t he Conmmi ssi oner of
Endownents set aside. The High Court however took the same
view of the matter as was expressed by authority appointed
under the Endowrents Act and negatived the contentions
raised on behalf of Patel, in its order dated 6th March
1973. It is that order which is challenged before us in
Cvil Appeal No. 2036 of 1973 instituted by special |eave.

In the neantine litigation had started between the
deity and Patel on the crimnal side also. Caimng that the
deity had recovered
324
possession of plot No. 5 abovenentioned (which had by then
cone to be designated by No. 15 and to have an area of 22.58
acres) on the 9th of Decenber 1970 through a warrant of
possessi on dated 14th February 1970 issued by the Assistant
Conmi ssi oner of Endownents, the Managing Trustee filed an
application dated 28th Cctober 1971 under section 145 of the
Code of Crimnal Procedure before a Magistrate of ‘the First
Class at Nawapara against Patel, who was alleged 'to be
di sturbing the peaceful possession of the deity over the
land in dispute. A Prelimnary order attaching the property
was passed by the Magistrate on the same day, i.e., 28th
Oct ober 1971. That order was however cancelled and the
proceedi ngs were dropped on the 15th Novenber 1971 in
pursuance of a report dated 6th Novenber 1971 nade by the
officer incharge of the Police Station, Koma (within the
territorial limts of which lay the land in dispute) to the
effect that there was no apprehension of a breach of peace
by the parties. Nevertheless, on the 20th Novenber ~ 1971
another report was received by the Magistrate fromthe sane
of ficer revealing "an energency" whereupon the Magistrate
made a direction that the prelinnary order dated 28th
Cct ober 1971 be given effect to and that the Iland be
attached along wth the crops standing thereon. Utimtely,
the proceedings were finalised through an order dated 21st
Sept enber 1972 passed by the Magistrate who held that it was
Patel who was in possession of the land in dispute on the
20t h Novenber 1971, and directing that the | and be restored
to him

Aggrieved by the order of the Magistrate the Managi ng
Trustee or the deity went up in revision to the H gh Court,
a learned Single Judge of which set aside the sane and
directed delivery of possession of the land to the deity on
the basis of the findings given bel ow

(1) The proceedings had termnated on the 15th
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Novermber 1971 and the Magistrate has no
jurisdiction to revive them five days |later
and to give effect to the order of attachnent
whi ch al ready stood vacat ed.

(2) There had been a civil suit and a wit
application in respect of the | and which has
termnated in favour of the deity.

(3) The matter had been taken up by the
Endowrent s Depart ment which had delivered al
properties to the deity before the 29th Apri
1970.

It is this order of the H gh Court which is inpugned in
Crimnal Appeal No. 286 of 1973 by special |eave of this
Court.

325

2. In order to appreciate the rival contentions of
| earned counsel for the parties it is necessary to nmake a
reference to the relevant provisions of the Abolition Act
and to| determine the party in whomthe occupancy tenancy
vests under section 7 thereof. As already pointed out the
obj ect of —the Abolition “Act was ‘to do away wth al
intermediaries and rent-receivers and to establish a direct
rel ati onship between the State and the actual tillers of the
soil. The preanble of the Act states:

"Whereas /in pursuance of the Directive Principles
of State Policy laid down by the Constitution of India
it is incunbent on the State to secure econom c justice
for all and to' that end to secure the ownership and
control of all material resources of the comunity so
that they may best subserve the conmmon good, and to
prevent the concentration of wealth and neans of
production to the comobn detrinment;

"AND WHEREAS in order to enable the state to
di scharge the above obligation it is expedient to
provide for the abolition of all the rights, title and
interest in land of Intermediaries by whatever name
known, including the nortgagees and |essees such
interest, between the raiyat. and the State of Orissa
for vesting in the said State of the said rights, title
and interest and to make provision for other matters
connected with;.. "

Section 2 contains definitions. Causes (f), (g9), (h), (hh)
and (j) thereof are relevant to the dispute and are
extracted bel ow

(f) "date of vesting" neans in relation to an
estate vested in the State the -date of
publication in t he Gazette of t he
notification under sub-section (1) of section
3 or sub-section (1) of section 3-A in
respect of such estate and in the case of
surrender by an internediary under section 4
the date of the execution of the agreenent;

(9) ‘estate’ includes a part of an estate and
means any land held by or vested in _an
Internmediary and included under one entry in
any revenue roll or any of the genera
regi sters of revenue-paying | ands and avenue-
free lands, prepared and naintai ned under the
law relating to land revenue for the tinme
being in force or under any rule, order
custom or usage having the force of |law, and
i ncl udes revenue-free

326
 ands not entered in any register or revenue-
roll and all classes of tenures or under-
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(h)

(hh)

()

tenures and any Jagir, inamor maufi or other
simlar grant;

‘“Intermediary’ with reference to any estate
nmeans a proprietor, sub-proprietor, |andlord,

| andhol der, nmal guzar, t hi kadar, gaonti a,
t enur e- hol der, under t enur e- hol der, and
i ncludes an inandar, a jagirdar, Zam ndar

I  aquadar, Khor poshdar, Par ganadar

Sar barakar and Maufidar including the Ruler
of an Indian State nerged with the State of
Oissa and all other holders or owners of
interest in |and between the raiyat and the
St at e;

‘Intermediary interest’ neans an estate or
any rights or interest therein held or owned
by or ~vested in an Internediary and any
reference'to ‘state’ in this Act shall be
construed as including a reference to
‘intermediary interest’ also;

Khas possession"” used wth reference to the
possession of an Internediary of any I|and
used for agricul tural or horticultura
pur poses, means the possession of such
internediary by cultivating such Iland or
carrying on horticultural operations thereon
hi nself with his owm stock or by his own
servants or by hired 1abour-or wth hired
st ock;

The provisions  of section 3A have already been noted.
n cones section 7-which is all-inmportant for the purpose
resol ving the present dispute. It states:

"7.
(a)

(b)

()

(1) on and fromthe date of vesting-
all lands used for agricul tural or

horticultural purposes which were in Khas
possessi on of —an‘Internediary on the date of
such vesting,

| ands used for agricultural or horticultura
purposes and held by a tenporary |essee or
| essees of an Intermediary who owns either as
Intermediary or in any  other capacity |ess
than thirty three acres of land in total
extent situated within the State,

| ands used for agricultural or horticultural
purposes and in possession of a nortgagee,
whi ch i medi ately before the execution of the
nort gage bond were in Khas possession of such
i nternediary,

shal |, notwi thstanding anything contained in
this Act, be deemed to be settled by the
State Governnent wth such Intermediary and

with all the share hol ders owning the estate
and such Internediary with all the share-
hol ders shal | be entitled to retain

possession thereof and hold themas raiyats
under the State Governnent having occupancy
rights in respect of such lands subject to
the paynment of such fair and equitable rent
as may be determined by the Collector in the
prescri bed manner:

Sub-section (1) of section 8A requires Internediaries
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to file their clainms in the prescribed manner for settlenment
of fair and equitable rent in respect of Iand and buil di ngs,
which are deemed to be settled with them under section 6 or
section 7, before the Collector within the specified period.
3. It would be seen that clauses (a), (b) and (c) of
sub-section (1) of section 7 protect certain Intermediaries
and thus formexceptions. to the schene of the Act which
general |y speaking, conforms to the object detailed in the
preanmble. In the present case we are not concerned wth
clause (c). According to |earned counsel for Patel his case
falls within the anbit of clause (a). It is clained on his
behal f that he was not nerely a | essee or a tenporary | essee
under the deity but was a thikadar and, therefore, hinself
an Internediary within the neaning of the definition of that
word occurring in clause (h) of section 2 and that he being
in "Khas possession®” of the land in dispute on the date of
vesting was an Internediary described in clause (a). On the
other hand, forthe deity it |is argued that Patel was
granted only a tenporary |lease in 1949, that he did not have
any status ~better than that of a |essee, tenporary or
ot herwi se; and that therefore his case was covered by cl ause
(b) and not clause (a) so that it was he deity who was
entitled to be regarded as the occupancy tenant on and from
the date of vesting. The whol e controversy thus turns round
the position which /Patel came to hold in respect of the | and
in dispute under the |ease deed of 1949 and in order to
assess that position it s necessary to refer to the |ease
deed dated 10th May 1949. As noted earlier that deed itself

descri bes Pat el as . "gaontia -thikadari patta". Learned
counsel for the deity has contended that

328

this description is really not correct ~and ‘that the

conditions of the lease clearly make out a case of Pate
being inducted into the land as an ordinary |essee who was
totill the land against payment of rent. The contention
does not appear to wus to have any force. Apart fromthe
description of Patel as "gaontia thikadari patta" the deed
contains a sure indication of the nature of the tenure
granted in condition (8) which states specificallvy:

"That the cultivable |ands cannot be utilised for
any other purpose, nor can they be transferred or sold
or otherw se dealt with to the hardship of “the
villagers or the tenants.

The reference to tenants is of consi derabl e
significance and points to | and being under the cultivation
of persons other than Patel at the noment the |ease was
granted. This state of affairs is inconpatible wth the
grant of an ordinary |ease to Patel. The tenure granted in
his favour was on the other hand one conferring on hima
right to collect the rents fromthe tenants of the deity and
inlieu thereof pay a fixed sumof Rs. 109/-per annumito it
so that he was «correctly described in the | ease deed as a
gaontia or thikadar, both of which expressions describe an
Internmediary as distinguished from a raiyat or an actua
tiller of the soil.

4. Once Patel is found to be an Intermediary his case
must fall wthin clause (b) of sub-section (1) of section 7
as it was he who had the "Khas possession” of the | and now
in controversy, according to the findings contained in the
order dated 13th January 1962 passed by the Collector and
mentioned above, which have not been shown to us to suffer
fromany infirmty. And if that be so, the land nmust be held
to have vested in him and not in the deity, as an occupancy
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tenant under the provisions of that section

5. In the result both the appeals succeed and are
accepted, the order of the H gh Court inpugned in each being
set aside and it being directed that the possession of the
land in dispute attached by the order of the Magistrate in
the proceedi ngs under section 145 of the Code of Crim nal
Procedure be delivered to Patel as an occupancy tenant under
the State. The parties are however left to bear their own
costs throughout.
N. V. K. Appeal al | owed.
329




